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JAMES  M.  HANNA, 
SAMUEL  E.  PERKINS, 
ANDREW  DAVISON, 
JAMES  L.  WORDEN. 

Judge  Hanna  was  diief-JoBtice  at  the  November  Term,  1862. 
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Nam««.       ^  Date  of  Commission.       Circuit.       Besidenoe. 

Joseph  W.  Chapman October      27»  1858. .  1 ,  .Madison. 


George  A.  Bicknell December  25 

Michael  F.  Burke November    6 

Reuben  D.  Logan November    7 

Fabius  M.  Finch October      24 

Solomon  Claypool November    6 

Joseph  S.  Buckles October      26 

John  M.  Cowan November    1 

Andrew  L.  Osborn November  16 

Edward  R.  Wilson October      25 

Horace  P.  Biddle October      26 

Charles  H.  Test October     27 

Jehu  T.  Elliott October      21 

William  F.  Parrett November    5 


1858..   2   .New Albany. 
1 858 . .   3 . .  Wasbington . 
1859..  4 . . Rushville. 
1859..  5.. Franklin. 
1858..  6..Terre  Haute. 
1858..  7..Muncie. 
1858..  8 .. Frankfort. 
1857..  9.. La  Porte. 
1858..  10..  Fort  Wayne. 
1860 . .  11 . .  Logansport. 
1857..  12.. La  Fayette. 
1861..  13.. New  Castle. 
1859 . .  15 . .  Booneville. 
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•  ^» 


Names. 


Date  of  Commistlon. 


John  Pitcher October      25 

KicHARD  A.  Clements October      26 

David  T.  Laird .November    1 

Amos  Lovering October      25 

Francis  Atkinson October      26 

Jeremiah  M.  Wilson October      25 

Beattie  McClellan November     1 

Georoe  a.  Buskirk October      26 

Frederick  T.  Brown October      26 

Charles  Y.  Patterson October      20 

David  S.  Gooding October      18 

Charles  A.  Ray November    1 

Isaac  Naylor October      25 

John  Green October      25 

David  P.  Vinton October      28 

William  C.  Talcott October      25 

Elisha  Egbert ^ October      25 

Jacob  M.  Haynes October      25 

William  M.  Clapp October      25 

Joseph  Breckenridge October      27 

David  D.  Dykeman November    1 
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ROLL  OF  ATTORNEYS 


ADMITTED  TO  PRACTICE  IN  THE  SUPREME  COURT  OP  INDIANA. 


»»» 


Jeremiah  Sallivan, 
James  Morrison, 
Henry  P.  Thornton, 
Stephen  C.  Stevens, 
John  Law, 
William  Z.  Stewart, 
Amory  Kinney, 
Isaac  Naylor, 
Michael  O.  Bright, 
Samael  Judah, 
Charles  H.  Test, 
James  Perry, 
Randall  Crawford, 
Ahner  Ellis, 
Addison  L.  Roche, 
Caleb  B.  Smith, 
John  Cowgill, 
David  McDonald, 
John  S.  Newman, 
David  Kilgore, 
David  H.  Colerick, 
John  L,  Ketcham, 
Samuel  B.  Gookins, 
James  Collins, 
Christian  C.  Nave, 
Stephen  Major, 
Jonathan  A.  Listen, 
George  Holland, 
Abraham  A.  Hammond, 
John  Dumont, 


William  J.  Peaslee, 
John  Pettit, 
Richard  M.  Thompson, 
Samuel  C.  Willson, 
John  B.  Howe, 
Simon  Yandes, 
Daniel  Mace, 
John  B.  Niles, 
Robert  C.  Gregory, 
Zebulon  Baird, 
Jeremiah  Smith, 
Andrew  Davidson, 
Robert  Brackenridge, 
William  H.  Combs, 
John  Brownlee, 
Walter  March, 
William  T.  Otto, 
John  P.  Usher, 
Andrew  L.  Robinson, 
Beattie  McClellan, 
William  H.  Mallory, 
Andrew  L.  Osborn, 
Joseph  W.  Chapman, 
Jacob  B.  Julian, 
George  W.  Julian, 
Daniel  D.  Pratt, 
Godlove  S.  Orth, 
Horace  B.  Biddle, 
James  Wilson, 
Albert  G.  Porter, 
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ROLL  OF  ATTORNEYS. 


James  Y.  Allison, 
Ebenezer  Dumont, 
John  S.  Reid, 
Napoleon  B.  Taylor, 
Joseph  E.  McDonald, 
Fabius  M.  Finch, 
John  T.  Morrison, 
Samuel  A.  Huff, 
John  Yaryan, 
James  A.  Fazy, 
Martin  M.  Ray, 
Jesse  P.  Siddall, 
Edward  H.  Brackett, 
Thomas  J.  Sample, 
Conrad  Baker, 
Lorenzo  C.  Dougherty, 
William  A.  Bickle, 
Hiram  W.  Chase, 
James  G.  Jones, 
John  Green, 
James  Bradley, 
Thomas  L.  Smith, 
John  Davis, 
Robert  L.  Walpole, 
James  E.  Blythe, 
Horatio  C.  Newcomb, 
William  Wallace, 
Orville  L.  Hamilton, 
Theodore  Gazlay, 
Joseph  K.  Edgerton, 
John  S.  Scobey, 
John  D.  Howland, 
George  V.  Howk, 
Thomas  D.  Walpole, 
Andrew  Allison, 
John  M.  Wallace, 
Asahel  W.  Hubbard, 
John  A.  Wilstach, 
Nimrod  H.  Johnson, 


Nathaniel  ^.  Hauser, 
Benjamin  F.  Myers, 
John  W.  Spencer, 
William  C.  Wilson, 
Martin  L.  Bundy, 
Davis  Newell, 
William  Henderson, 
William  S.  Holman, 
John  Coburn, 
William  McKee  Dunn, 
Amos  Levering, 
Joseph  Cox, 
Andrew  H.  Evans, 
Elijah  B.  Martindale, 
James  D.  Conner, 
Alphonso  A.  Cole, 
Joseph  S.  Buckles, 
John  M.  LaRue, 
John  P.  Green, 
Thomas  A.  Hendricks, 
Lewis  Wallace, 
Oliver  P.  Morton, 
Charles  Crufts, 
William  F.  Lane, 
Thomas  Means, 
David  S.  Gooding, 
Jonathan  W.  Gordon, 
William  Grose, 
William  A.  Peelle, 
Richard  A.  Clements, 
John  R.  Coffroth, 
James  R.  Slack, 
Harvey  M.  Vaile, 
William  M.  Franklin, 
James  L.  Worden, 
James  M.  Gregg, 
Daniel  M.  Cox, 
William  Garver, 
David  Moss, 
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John  G.  Crain,' 
Benjamin  F.  Ciaypool, 
Belana  E.  Williamson, 
Charles  Y.  Patterson, 
Abram  W.  Hendricks, 
James  B.  Merriwether, 
Barton  W.  Wilson, 
William  W.  Carson, 
Cyrus  Wright, 
James  Harrison, 
Gustavus  H.  Voss, 
Cjrus  L.  Dunham, 
Nathan  O.  Boss, 
Larkin  Reynolds, 
Thomas  H.  Nelson, 
Charles  E.  Walker, 
Luke  Reilly, 
Duane  Hioks, 
Oscar  B.  Hord, 
Isaac  Yandeventer, 
William  R.  Harrison, 
Robert  T.  St.  John, 
Dewitt  C.  Chipman, 
Michael  F.  Burke, 
Richard  A.  Clements,  Jr., 
Andrew  J.  Boone, 
Thomas  J.  Cason,     . 
Charles  Case, 
John  H.  Gould, 
James  Hughes, 
Horace  Heffren, 
Ephraim  A.  Greenlee, 
Henry  Secrest, 
Delana  R.  Eckles, 
Robert  P.  Effinger, 
John  W.  Jones, 
Edmund  Johnson, 
William  Cnmbaok, 
John  R.  Coverdill, 


Samuel  E.  Perkins, 
James  Gavin, 
Jeremiah  M.  Wilson, 
James  Brown, 
Silas  Colgrove, 
Milton  S.  Robinson, 
Ralph  Hill, 
Charles  H.  Burchenal, 
Joshua  H.  Mellett, 
Ambrose  B.  Carlton, 
William  P.  Benton, 
John  F.  Brown, 
David  Nation, 
William  C.  Graves, 
Joseph  T.  Roberts, 
Lambdin  R.  Millikin, 
Lewis  B.  Sims, 
Kilby  Ferguson, 
William  F.  Pidgeon, 
James  H.  McConnell, 
Gustavus  A.  Wood, 
John  A.  Stein, 
William  G.  George, 
Samuel  W.  Short, 
Samuel  P.  Oyler, 
Henry  A.  Brouse, 
Andrew  J.  Neff, 
Robert  Parrett, 
Daniel  D.  Jones, 
Samuel  Magill, 
David  T.  Smith, 
Simeon  Stansifer, 
Howell  D.  Thompson, 
William  Brother  ton, 
Timothy  R.  Dickinson, 
Samuel  W.  Telford, 
Wilson  Morrow, 
George  W.  Turner, 
Avery  W.  Bullock, 
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Charles  D.  Murray, 
Cyrus  A.  Kilgore, 
Oharles  A.  Raj, 
John  Cavin, 
H.  W.  Harrington, 
James  N.  Sweetser, 
James  M.  Hanna, 
Cyrus  C.  Hines, 
James  W.  Eldridge, 
James  R.  M.  Bryant, 
Benjamin  Harris, 
Edward  E.  Bassett, 
Warren  H.  Withers, 
Ballard  Smith, 
Jonathan  Gardner, 
W.  R.  Pierce, 
J.  C.  Mcintosh, 
Reginald  H.  Hall, 
Thomas  T.  Crittenden, 
Newton  F.  Malotte, 
John  L.  Knight, 
N.  R.  Lindsay, 
Samuel  Pepper, 
O.  B.  Torbet, 
Asa  Iglehart, 

C.  Stewart  Ellis, 
John  H.  Cook, 
Sims  A.  Col  ley, 
Leroy  Pope, 

R.  J.  Bright, 
Jesse  Harper, 

D.  P.  Vinton, 
David  H.  Weir, 

Ly Sander  C.  Jacobs, 
R.  P.  Davidson, 
Edwin  Walker, 
Patrick  H.  Jewett, 
A.  L.  Hathaway, 
Francis  Smith, 


Lemuel  W.  Gooding, 
Omar  Newman, 
George  W.  Wittsell, 
H.  S.  Kelley, 
James  Brownlee, 
Alexander  McDonald, 
Orris  Blake, 
John  M.  Wilson, 
Lindley  M.  Ninde, 
George  E.  Gordon, 
John  L.  Miller, 
Solomon  Claypool, 
Daniel  Royse, 
Nelson  Pierson, 
Charles  M.  Shook, 
Arthur  J.  Simpson, 
David  Turpie, 
Frederick  Rand, 
William  K.  Edwards, 
George  H.  Chapman, 
James  N.  Edgar, 
Adams  Y.  Hooper, 
Elisha  Egbert, 
Bay  less  W.  Hanna, 
M.  Igoe, 

John  B.  Goodrich, 
Jonathan  H.  Jones, 
Isaac  A.  Rice, 
M.  M.  Milford, 
Solomon  Mahon, 
Henry  C.  Hanna, 
H.  Berry,  Jr., 
Richard  Robbins, 
R.  M.  Kelly, 
Frank  J.  Mattler, 
Adolph  Seidensticker, 
Charles  Coulon, 
Herman  B.  Payne. 
Francis  L.  Neff, 
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Thomas  G.  Harris, 
Moses  Jenkinson, 
Thomas  S.  Stanfield, 
Robert  B.  Jones, 
Henry  B.  Washbume, 
John  N.  Evans, 
James  F.  McDowell, 
John  S.  Davis, 
Joseph  H.  Brown, 
William  P.  Fishback, 
Rawson  Yaile, 
Isaac  Jenkinson, 
William  D.  Lee, 
Robert  M.  Weir, 
Michael  C.  Kerr, 
John  H.  Stotsenbnrg, 
William  F.  Parrett, 
B.  K.  Elliott, 
William  H.  Schlater, 
William  A.  Porter, 
David  D.  Banta, 
0.  H.  Main, 
Thomas  W.  Woollen, 
John  H.  Redstone, 
Watt  J.  Smith, 
Newton  Burwell, 
William  H.  Scott, 
Alexander  Thompson, 
Isaac  S.  Stewart, 
Francis  J.  Hord, 
John  M.  Washburne, 
John  H.  Popp, 
Solon  Turman, 
William  Mack, 
William  K.  Marshall, 
Albert  E.  Redstone, 
Thomas  B.  Ward, 
James  A.  Scott, 
William  T.  Smith, 


Henry  A.  Downey, 
Charles  W.  Moore, 
William  B.  Biddle, 
Harvey  D.  Scott, 
David  D.  Dykeman, 
Jeremiah  Bandy, 
Lucius  Bingham, 
James  Park, 
Wilson  B.  Laughridge, 
John  Guthrie, 
0.  M.  Wilson, 
John  T.  Gunn, 
William  P.  Debolt 
Thomas  W.  Bennett, 
David  0.  Daily, 
Alexander  A.  Rice, 
William  C.  L.  Taylor, 
Lewis  H.  Goodwin, 
Nathaniel  Usher, 
John  C.  Green, 
Henry  Crawford, 
Joseph  P.  Edson, 
Lewis  Jordan, 
Henry  B.  Sayler, 
William  P.  Rhodes, 
Gideon  Putnam, 
John  F.  Read, 
Benjamin  Harrison, 
Thomas  M.  Brown, 
Calvin  Taylor, 
M.  K.  Farrand, 
Jos.  Smith, 
W.  W.  Leathers, 
John  M.  Butler, 
W.  R.  West, 
D.  P.  Baldwin, 
A.  D.  Mathews, 
John  R.  Risley, 
James  L.  Mitchell, 
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ROLL  OF  attorneys: 


John  F.  Julian, 
Jolin  C.  BuflLin, 
Thomas  L.  Waterhonse, 
Augustus  A.  Chapin, 
Robert  W.  Harrison, 
F.  W.  Viehe, 
Daniel  W.  Mason, 
John  Beiley, 
Lewis  D.  Stubbs, 
Jonathan  C.  Applegate, 
Neal  E.  Hosford, 
Jasper  M.  Dresser, 
Jason  B.  Brown, 
William  M.  Lamphero, 
John  D.  Gougar, 
Harry  Burns, 
William  Waters, 


Benjamin  F.  Havens, 
James  J.  Best, 
Solomon  Blair, 
Gains  Brook, 
A.  P.  Ferris, 
John  T.  Dye, 
Joseph  B.  Wade, 
William  A.  Woods, 
John  K.  Thompson, 
Alfred  Kilgore, 
William  H.  Dills, 
A.  B.  Kennedy, 
William  L.  Campbell, 
Paris  C.  Dunning, 
Stephen  G.  Burton, 
Alfred  B.  Collins, 
Simeon  K.  Wolfe. 


Note. — The  foregoing  list  of  attorneys  is  taken  from  the  roll  kept 
by  the  clerk  of  the  Supreme  Court.  The  names  of  those  attorneys 
who  are  known  to  have  died,  or  removed  from  the  State,  are  omitted. 
The  list  is  probably  quite  imperfect,  owing  to  the  fact,  that  gentle- 
men who  are  admitted  to  that  court  very  often  neglect  to  hand  the 
clerk  their  names  in  order  that  he  may  properly  enter  them  on  the 
roll.  If  the  members  thus  omitted  will  see  to  it  that  their  names  are 
properly  enrolled  by  the  clerk,  the  reporter,  in  a  subsequent  volume, 
will  publish  the  corrected  list. 

If  the  members  of  the  bar  of  the  Supreme  Court,  throughout  the 
State,  will  furnish  the  reporter  with  their  names,  and  places  of  resi- 
dence, he  will,  in  Twentieth  Indiana,  in  order  to  facilitate  their  inter- 
course with  each  other,  publish  their  names  and  residences  in  full. 


RULES  OF  THE  SUPREME  COURT, 


ADOPTED  NOVEMBER  TERM,  1846. 


♦  ♦• 


Motions 

,  1.  Motions  may  be  made  immediately  after  the  orders  of  the  pre- 
oeding  day  are  read,  and  the  opinions  of  the  Court  of  the  cnrrent  day 
are  delivered ;  bnt  at  no  other  time,  nnless  in  oases  of  neeessity,  #r 
in  relation  to  a  cause  when  called  in  course. 

2.  Motions  are  to  be  made  by  the  counsel  in  the  order  in  which 
their  names  stand  on  the  record;  but  no  one  is  to  make  more  than 
one  motion  at  a  time. 

3.  When  a  motion  is  founded  on  a  matter  of  fact,  which  is  not 
admitted,  or  apparent  on  the  record,  it  must  be  supported  by  affidavit. 

Behbarings. 

4.  Rehearings  must  be  applied  for  during  the  term  in  which  the 
deoiflion  is  made,  and  by  petition  in  writing,  setting  forth  the  caustt 
for  which  the  judgment  or  decree  is  supposed  to  be  erroneous.  The 
CSourt  will  consider  the  petition  without  oral  argument,  and  direct  the 
rehearing,  if  granted,  to  one  or  more  points,  as  the  case  may  require. 

Briefs — Arguments. 

5.  When  a  cause,  whether  at  law  or  chancery,  is  submitted  without 
argument,  eaeh  party  must  furnish  the  Court  with  a  written  statement 
of  the  points  relied  on,  signed  by  counsel ;  but  when  the  cause  is  to 
be  orally  argued,  such  statement  must  be  submitted  to  the  Court  at 
a  convenient  time  before  the  calling  of  the  cause. 

This  rule  is  materially  modified  by  Bule  41.     Quod  vide. 
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xviii         RULES  OP  THE  SUPREME  COURT, 

6.  In  every  cause  brought  before  the  Court  for  trial,  ODe  of  Uie 
counsel  for  the  plaintiff  must  open  the  case,  who  may  be  answered 
by  the  counsel  for  the  defendant,  and  the  latter  may  be  replied  to  by 
one  of  the  plaintiff's  counsel ;  and  this  shall  end  all  discussion. 

7.  But  two  counsel  will  be  allowed  to  argue  on  one  side  of  any 
cause  without  leave  of  the  Court,  and  such  leave  will  only  be  granted 
in  cases  of  importance  and  difficulty. 

8.  On  motions  and  collateral  questions,  but  one  counsel  will  be 
heard  on  either  side  without  leave  of  the  Court. 

Objeotions  to  Exhibits. 

9.  In  original  cases  in  chancery  all  extrinsic  objections  to  deposi- 
iioDs  or  other  exhibits  must  be  made  before  the  final  hearing  of  the 
cau&e. 

Withdrawal  of  Files. 

10.  The  clerk  of  this  Court  shall  not  permit  the  papers  in  any 
cause  to  be  taken  from  his  office,  or  firom  the  Court-room,  except  by 
the  judges. 

Assignment  of  Ebbobs. 

11.  In  appeals,  the  same  rules  shall  be  observed,  with  respect  to 
the  assignment  of  errors,  as  in  writs  of  error.     See  Rule  20. 

SUPEBSEDEAS. 

12.  Supersedeas  bonds  may  be  executed  in  the  clerk's  office  of  the 
Court  below,  with  surety,  to  be  approved  by  such  clerk,  in  a  sum 
sufficient  to  include  the  judgment,  damages,  and  costs.  If  a  certified 
copy  of  the  bond  be  presented  to  the  clerk  of  this  Court  on  appli- 
cation for  a  supersedeas,  or  for  a  writ  of  error  to  operate  as  such, 
the  same  may  be  issued  in  the  usual  form.  The  writ  may,  also,  issue, 
though  such  copy  be  not  presented.  In  that  case  the  clerk  shall 
indorse  on  the  supersedeas,  or  on  the  writ  of  error  indorsed  to  oper- 
ate as  a  supersedeas,  that  it  shall  not  stay  the  proceedings  until  the 
bond  be  executed  as  aforesaid,  and  an  indorsement  be  made  by  the 
clerk  below  on  the  supersedeas,  or  on  the  writ  of  error,  that  the  bond 
has  been  executed  and  approved  as  aforesaid.  And  a  certified  copy 
of  the  bond  shall  be  filed  in  the  clerk's  office  of  this  Court,  on  or 
before  ihe  first  day  of  the  term  next  ensuing  the  granting  of  the 
writ. 
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Transcripts,  Withdrawal  of. 

13.  The  clerk,  daring  the  term,  may  deliver  the  transcript  of  a 
cause  to  the  counsel  of  either  party,  on  being  furnished  with  a  receipt 
for  the  same.  The  transcript  to  be  returned  to  the  office  within  two 
days,  or  sooner  if  required. 

This  rule  is  rescinded  by  Rule  38.     Qtiod  vide, 

14.  All  transcripts  must  be  deliyered  to  ihe  clerk  at  his  office,  and 
the  causes  be  there  docketed. 

Applications  for  Supersedeas. 

15.  Applications  for  writs  of  supenedeas,  in  term  time,  must  be 

made  by  delivering  the  transcript  and  briefs  to  the  clerk  at  his  office. 

And  the  clerk  must  deliver  such  transcripts  and  briefs  to  the  judges 

at  their  chambers  on  the  evening  of  the  day  on  which  he  receives 
them. 

Dismissal  of  Causes. 

16.  When  a  cause  in  error  is  called,  which  has  been  docketed 
more  than  ninety  days  before  the  term,  and  there  is  no  appearance 
for  the  defendant,  (process  not  having  been  served  ten  days,  nor 
taken  out  sixty  days  before  the  term,)  the  suit  shall  be  dismissed. 

17.  If  a  cause  be  docketed  on  or  before  the  first  day  of  the  term, 
and  if  in  error  the  process  have  been  issued  ten  days  before  the  term, 
the  parties  must  be  ready  when  the  cause  is  called.    See  Rule  19. 

Motion  for  Certiorari. 

18.  No  motion  for  a  certiorari^  in  cases  of  diminution  of  record, 
will  be  heard,  unless  the  motion  be  made  in  writing,  and  state  the 
defects  to  be  supplied. 

Calling  of  Cause — Dismissal. 

19.  If,  when  a  cause  is  called,  the  plaintiff  fail  to  appear,  the 
defendant  may  have  the  cause  dismissed,  or  may  submit  it,  either 
with  or  without  argument.  If  the  defendant  make  default,  the  plain- 
tiff may  proceed  ex  parte. 

Names  of  Parties — Process. 

20.  The  assignments  of  errors  shall  contain  the  names  of  the  par 
ties,  and  process,  when  necessary,  shall  issue  accordingly. 
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Ordxb  or  DxoisiON. 

21.  The  causes  shall  be  decided  by  the  Supreme  Court  in  the  order 
of  time  in  which  they  have  been,  or  shall  be,  submitted,  cases  of 
emergency  excepted;  but,  (Rule  23,)  this  rule  shall  not  apply  to 
plain  cases. 

Appbaranois. 

22.  Appearances  to  suite  in  this  Court  shall  be  entered  in  the 
clerk's  office. 
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RULES  ADOPTED  NOVEMBER  TERM,  1852. 

Admission  to  the  Bar. 

24.  Applicants  for  admission  to  the  bar  will  be  sworn  as  attorneys 
upon  proof  that  they  are  voters,  and  of  good  moral  character. 

Submission  on  Brieps. 

25.  No  submission  of  a  case  will  be  permitted  without  a  brief  by 
the  party  submitting  it;  and,  after  the  present  term,  only  printed 
briefs  will  be  received. 

This  rule  is  superseded  by  Rule  41.     Quod  vide. 

References  to  Record. 

26.  The  pages,  and  lines  upon  the  pages,  of  transcripts,  must  be 
numbered  before  the  cause  is  submitted,  and  the  transcript  must  be 
referred  to  in  the  briefs  by  page  and  line. 

Interchange  of  Briefs. 

27.  Attorneys,  upon  opposite  sides,  in  each  case,  will  be  required, 
upon  request,  to  interchange  briefs. 

Waiver  of  Points. 

.28.  Points  not  made  in  some  of  the  briefs  by  counsel  will  be  con- 
sidered as  waived  in  the  suit  in  which  the  briefs  are  filed,  and  may 
be  treated  by  the  Court  accordingly. 
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Citation  of  Authokitiss  m  B&isvs. 

29.  The  volume  containing  any  oaae  cited  in  a  brief  must  be 
plaoed  within  the  reach  of  the  Conrt;  or  the  opinion  in  the  case,  or 
such  part  of  it  as  is  relied  on,  must  be  accurately  copied,  with  the 
statement  of  the  facts  upon  which  it  is  based,  and  so  much  of  the 
context  as  forms  a  qualification  of,  or  exception  to  it. 

Bill  op  Excbftions  containing  Evidence. 

30.  In  oyer  J  bill  of  exceptions,  purporting  to  set  out  the  eyidence, 
upon  motion  for  a  new  trial  overruled,  the  words  "  this  was  all  the 
evidence  given  in  the  cause,"  are  to  be  regarded  as  technical,  and 
indispensable  to  repel  the  presumption  of  other  evidence,  and  this 
rule  shall  operate  on  all  causes  tried  in  the  Circuit  Courts  and 
Courts  of  Common  Pleas,  after  June  1,  1853. 
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RULES  ADOPTED  NOVEMBER  TERM,  1853. 

Submission — Briefs. 

31.  Causes  may  be  submitted,  without  a  brief,  during  the  sitting 
of  the  Court,  at  the  Supreme  Court  room,  in  the  State-house;  but 
every  such  submission  will  be  set  aside,  at  the  costs  of  the  party 
making  it,  where  a  printed  brief  is  not  filed  in  the  cause,  by  the  sub- 
mitting party,  within  sixty  days  from  the  date  of  submission. 

This  rule  is  superseded  by  Rule  41.     Qtiod  vide. 

32.  Prosecuting  attorneys  will  not  be  required  to  file  printed 
briefs  in  cases  wherein  they  appear  as  such  for  the  defendant. 


RULES  ADOPTED  NOVEMBER  TERM  1854. 

Dismissal  for  Want  of  Brief. 

33.  All  cases  submitted  under  the  rule  giving  leave  to  file  a  brief 
ik  sixty  days,  shall  stand  dismissed;  if  the  brief  is  not  filed  with  the 
clerk  within  that  time. 
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Dismissed  fob  Failube  to  Submit. 

34.  On  ihe  call  of  the  docket,  at  each  term,  every  canse,  filed  one 
year  prior  to  the  first  day  of  such  term,  and  not  submitted,  shall 
be  dismissed  at  the  cost  of  the  party  bringing  the  case  up,  unless, 
upon  such  call,  the  cause  be  submitted  on  printed  brief. 

This  rule  is  superseded  by  Rule  41.     Quod  vide. 

Submission — Filing  Bbiefs. 

35.  The  thirty-first  rule,  allowing  causes  to  be  submitted  with  leave 
to  file  briefs  in  sixty  days,  is  hereby  modified  so  as  to  apply  only  to 
causes  filed  within  thirty  days  before  the  first  day  of  the  term;  and 
ftll  causes  filed  more  than  thirty  days  before  the  first  day  of  the 
term,  can  be  submitted  only  on  printed  briefs,  filed  at  the  time  of 
submission,  under  the  twenty-fifth  rule. 

This  rule,  also,  is  superseded  by  Rule  41.     Quod  vide. 

36.  Causes  submitted  under  the  sixty-day  rule  shall  not  be  dis- 
tributed to  the  judges  till  after  the  sixty  days  expire.    See  Rule  41. 

Afteb  Submission. 

37.  After  submission  the  papers  shall  not  be  permitted  to  pass  out 
of  the  hands  of  the  judge  to  whom  they  are  allotted;  but  either 
party  may  have  a  copy  of  the  record,  or  any  part  of  it,  from  the 
clerk,  upon  the  payment  of  proper  fees. 

Custody  of  Regobds,  etc. 

38.  The  thirteenth  rule  is  hereby  rescinded,  and  the  clerk  is  di- 
rected to  keep  the  records,  and  to  permit  inspection  of  them  in  his 
office,  or,  on  payment  of  proper  fees,  to  furnish  copies. 
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RULES  ADOPTED  MAY  TERM,  1855. 

Bbiefs — Abquments. 

39.  Written  briefs  may  be  filed,  and  oral  arguments  made  in  causes 
in  the  Supreme  Court;  but  no  such  brief  will  be  received,  except  in 
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open  Court,  at  the  time  the  cause  is  submitted ;  nor  will  oral  arga 
ment  be  heard,  except  at  that  time,  unless  the  Court  may  desire  to 
hear  such  argument  afterward.    Causes  may,  however,  be  submitted 
by  consent  of  parties  at  any  time,  on  printed  brief,  by  the  submitting 
party,  before  the  clerk  of  said  Court.     See  Rule  41. 

40.  Printed  briefs  nray  be  filed  at  any  time  before  the  cause  is 
decided. 
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RULE  ADOPTED  NOVEMBER  TERM,  1858. 

Submission — Briefs — Clerk. 

41.  All  causes  pending  in  the  Supreme  Court,  if  submitted  within 
one  year  Arom  the  date  at  which  they  are  filed,  may  be  so  submitted 
upon  plainly-written  or  printed  briefs.  If  not  submitted  within  one 
year  from  the  date  of  filing,  except  where  interlocutory  orders  may 
excuse  the  delay,  they  will  be  dismissed  on  the  call  of  the  docket, 
unless  submitted  on  printed  brief.  Causes  may  be  submitted  within 
a  year  from  the  date  of  filing,  without  brief,  and  in  such  cases,  a 
plainly-written  or  printed  brief  may  be  filed  with  the  clerk,  at  any 
time  within  sixty  days  after  the  day  of  submission.  In  all  cases,  the 
clerk  shall  note  the  filing  of  a  brief,  the  party  by  whom  it  is  filed, 
and  place  it  in  the  record.  At  the  expiration  of  the  sixty  days,  the 
clerk  shall  distribute  to  the  judges  the  records  of  those  causes  in 
which  a  brief  has  been  filed  by  a  party  who  has  assigned  errors. 
Those  causes  in  which  no  brief  has  been  filed  by  such  a  party,  shall 
also  then  be  distributed  in  separate  bundles,  and  shall  be  dismissed 
after  the  expiration  of  said  sixty  days  from  submission.  The  records 
in  criminal  cases  shall  be  distributed  to  the  judges,  by  the  clerk,  as 
soon  as  oonyeniently  can  be  done  after  submission. 
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KULE  ADOPTED  NOVEMBER  TERM,  1860. 

Clerk's  Dutiss. 

42.  The  clerk  shall  enter  upon  the  Court  docket,  in  a  proper 
eolumn,  the  fact,  where  such  is  the  case,  that  the  appeal  was  taken 
in  term  time,  and  duly  perfected  by  filing  the  record  within  the  time 
limited.  Where  the  appeal  is  not  taken  as  above,  the  clerk  shall 
note  the  date  of  seryice  of  process,  or  last  publication  of  notice. 
if  process  has  not  been  served,  or  notice  given,  that  fact  shall  be 
noted. 


RULE  ADOPTED  NOVEMBER  TERM,  1861. 

Opinions,  when  Cebtivied  to  Lower  Courts,  etc. 

43.  Opinions  and  judgments  pronounced  by  this  Court,  shall  not 
be  certified  to  the  lower  Court,  by  the  clerk  of  this  Court,  to  be 
there  operative  under  section  571,  2  R.  8.,  1852,  unless  by  order  of 
this  Court,  until  the  expiration  of  sixty  days ;  and  the  clerk  is  di- 
rected to  certify  a  copy  of  this  order  to  the  lower  Court  in  any 
instance  where  copies  of  the  opinions,  etc.,  have  been  sent  down, 
within  the  lime,  without  such  order  of  the  Court. 
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"West  and  Another  v.  Cooper. 

Where  a  sheriff,  having  an  execution  in  his  hands,  demands  personal 
property  of  the  execution  defendant,  and  he  surrenders  two  noteSy 
and  afterward  requests  that  they  be  given  back  to  him,  and  surren- 
ders no  other  property,  and  the  sheriff  then  levies  the  execution 
upon  and  sells  real  estate,  and  on  a  trial  to  set  aside  such  sale,  it 
does  not  appear  what  was  done  with  said  notes,  nor  what  was  their 
value,  this  Court  will  presume  that  they  were  returned  to  the 
defendant,  and  that  he  failed  or  refused  to  surrender  other  per- 
sonal property,  and  that  said  sale  was,  in  this  respect,  regular. 

It  is  clearly  the  duty  of  the  sheriff  to  determine  whether  real  estate, 
sold  by  him,  is  susceptible  of  division,  so  as  to  be  sold  in  parcels 
without  injury  to  the  parties;  and  if  he  decide  wrongfully,  and 
sell  an  entire  tract,  which  might  have  been  sold  in  parcels  without 
injury,  and  a  part  of  which  might  have  been  sold  for  sufficient  to 
pay  the  debt,  he  may  be  liable  on  his  bond  for  the  injury. 

But  where  the  sheriff  sells  an  entire  town  lot,  and  neither  the  execu- 
tion defendant,  nor  any  other  person  interested  in  the  property,  sug- 
gests that  it  is  susceptible  of  division,  or  demands  that  it  be  sold  in 
parcels,  the  purchaser's  title  will  be  valid,  although  it  may  be  after- 
ward found  by  a  jury  that  the  property  was  suaoeptible  of  division. 
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West  and  Another  v.  Cooper. 


APPEAL  from  the  Hancock  Circuit  Court. 

WoRDEN,  J. — This  was  an  action  by  Berry  W.  Cooper 
against  West  and  PiersoUy  to  set  aside  a  certain  sheriff's  sale 
and  conveyance. 

The  following  facts  may  be  gathered  from  the  pleadings 
and  special  findings,  viz.:  One  Henry  Babcock  recovered  a 
judgment  in  the  Court  of  Common  Pleas  of  Hancock  county 
against  Robert  D.  Cooper^  for  $67.32,  and  costs,  on  which 
execution  was  issued  and  levied  upon  lot  number  4,  in  block 
number  1,  in  the  town  of  Greenfield^  in  said  county.  On  a 
venditioni  exponas,  afterward  issued  upon  the  judgment,  the 
lot  was  sold  and  conveyed  by  the  sheriff  to  the  defendant 
Westj  for  the  sum  of  forty  dollars.  West  afterward  sold  and 
conveyed  the  lot  to  the  defendant  Pierson.  After  the  recov- 
ery of  the  judgment,  and  the  levy  upon  the  lot,  Bobert  D. 
Cooper  sold  and  conveyed  the  lot  to  the  plaintiff,  Berry  W. 
Cooper. 

There  appear  to  be  two  grounds  alleged  in  the  complaint 
for  setting  aside  the  sale  thus  made.  First.  That  the  judg- 
ment defendant,  Robert  D.  Cooper,  had  personal  property 
which  he  was  willing  to  turn  out,  suflBlcient  to  satisfy  all 
that  was  due  on  the  judgment,  but  was  not  called  upon  to  do 
so;  and  Second.  That  said  lot  was  susceptible  of  division 
without  injury,  and  that  a  part  thereof  could  have  been 
sold  for  sujficient  to  satisfy  the  judgment. 

There  was  a  trial  of  the  cause  by  a  jury,  who  found  no 
general  verdict,  but  returned  answers  to  interrogatories  pro- 
pounded to  them.  If  these  answers  to  interrogatories  can 
be  regarded  as  equivalent  to  a  special  verdict,  and  therefore 
good  without  a  general  verdict,  (a  question  which  we  need 
not  decide,)  then  the  question  arises,  whether  the  facts  thus 
found  entitle  the  plaintiff  to  a  judgment.  On  the  finding 
thus  returned  the  Court  rendered  judgment  for  the  plaintiff, 
Betting  aside  the  sheriff's  sale  and  conveyance.  Exceptions 
were  taken  so  as  to  properly  present  the  question  here. 


KOVEMBER  TERM,  1862.  8 

West  and  Another  v.  Cooper. 

The  jury  say,  among  other  things,  that  the  lot  was  pur- 
chased by  West  in  good  faith,  and  not  in  frand  of  the  rights 
of  the  plaintiff. 

The  following  interrogatories  and  answers  thereto  are  also 
returned : 

"5th.  Did  the  sheriff,  or  his  deputy,  during  the  time 
said  execution  was  in  his  hands,  demand  of  Robert  D.  Cooper 
personal  or  other  property  on  said  execution? 

"-4ns.  The  deputy  sheriff  did  demand  of -iZ.  2).  Cooper 
personal  property  during  the  time  said  execution  was  in  his. 
hands." 

'  "  6th.  If  such  demand  was  made,  did  Robert  D.  Cooper 
surrender  and  direct  the  levy  to  be  'made  on  personal  prop- 
erty ;  and  if  so,  on  what  personal  property  ? 

"  Ans.  He  did  surrender  two  notes,  without  any  special 
directions." 

"  7th.  If  you  should  find  that  Robert  D,  Cooper  refused 
to  give  up,  on  such  demand,  personal  property,  then  find 
what  directions,  if  any,  were  given  by  R.  D.  Cooper  with 
reference  to  levying  upon  real  property. 

"  Ans.  He  did  refuse  to  give  up  other  than  the  ty^o  notes, 
and,  on  conditions,  requested  those  notes  given  back,  with  no 
directions  in  reference  to  other  property." 

These  findings  of  the  jury,  in  our  opinion,  dispose  of  the 
first  ground  on  which  the  sale  is  sought  to  be  set  aside.  It 
appears  that  R.  D.  Cooper  refused  to  turn  out  property 
when  demanded,  except  the  two  notes,  which  h^  requested 
to  have  given  back  to  him ;  and  the  inference  may,  perhaps,- 
be  fairly  drawn,  that  the  notes  were  returned  to  him,  but 
if  not,  it  does  not  appear  what  was  the  amount  or  value 
of  the  notes.  They  may,  for  aught  that  appears  in  the  find- 
ings, have  been  very  small,  and  wholly  insufiicient  to  dis- 
charge the  amount  due  on  the  execution.  It  does  not 
appear  but  that  the  levy  was  properly  made  on  the  lot  in 
question. 
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We  come  now  to  the  important  question  in  the  case, 
arising  upon  the  following  interrogatories  and  answers : 

"  9th.  Was  the  property,  sold  by  the  sheriff  as  the  prop- 
erty of  jB.  Z).  Cooper^  susceptible  of  division  ? 

^^Ans.    It  was  susceptible  of  division." 

"  10th.  Was  the  property  susceptible  of  division  without 
material  injury  ? 

"  Ans.    It  was.'' 

"11th.  Was  there  any  more  or  greater  portion  of  said 
property  sold  than  was  necessary  to  satisfy  the  amount  of 
principal,  interest,  and  cost  due  on  the  execution? 

*^Ans.  There  was  more  property  sold  than  was  necessary 
to  satisfy  said  execution,,  with  interest  and  cost  on  the  same.'' 

"  12th.  If  you  find,  from  the  evidence,  that  there  was  a 
greater  portion  of  said  real  property  sold  by  the  sheriff  than 
was  necessary  to  satisfy  said  execution,  state  what  portion 
would  have  been  sufficient. 

^Ans.  The  west  half  of  said  realty  would  have  been 
sufficient  to  satisfy  said  execution." 

The  statute  provides  that  "if  the  estate  shall  consist  of 
several  lots,  tracts,  and  parcels,  each  shall  be  offered  sepa- 
rately; and  no  more  of  any  real  estate  shall  be  offered  for 
sale  than  shall  be  necessary  to  satisfy  the  execution,  unless 
the  same  is  not  susceptible  of  division."     2  R.  S.  1852,  p.  141. 

The  case  before  us  is  that  of  a  single  town  lot,  which  does 
not  consist  of  several  "lots,  tracts,  or  parcels,"  and  if  the 
same  was  not  susceptible  of  division,  the  whole  was  properly 
sold.  But  whose  duty  was  it,  in  the  first  instance,  to  judge 
whether  the  property  was  susceptible  of  division?  Clearly 
that  of  the  sheriff.  If  he  judged  wrongfully,  and  sold  the 
entire  lot  when  it  might  have  been  divided  without  injury, 
and  a  part  of  it  sold  for  sufficient  to  satisfy  the  debt,  he 
might  be  liable  on  his  bond  for  the  injury.  The  State  y. 
Leachj  10  Ind.  809.  But  in  a  case  like  the  present,  where 
there  is  a  sale  of  a  single  town  lot^  and  where  neither  the 
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ezecation  defendant,  nor  any  one  interested  in  the  property, 
has  made  any  suggestion  that  the  property  was  susceptible 
of  division,  or  demanded  that  it  be  offered  in  parcels,  we 
think  the  purchaser's  title  is  valid,  although  it  may  be  after- 
wards found  by  a  jury  that  the  property  was  susceptible  of 
division. 

The  purchaser  may  well  presume  that  the  sheriff  has  prop- 
erly discharged  his  duty,  and  we  think  it  not  within  the 
spirit  or  policy  of  the  law  to  make  the  title  of  a  purchaser 
in  such  case  depend  upon  the  subsequent  finding  of  a  jury 
as  to  the  divisibility  of  the  property.  * 

On  the  findings  the  plaintiff  was  not  entitled  to  judgment* 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded. 

W.  It.  West  and  Henry  Craven^  for  the  appellants. 

JR.  D.  Walpole^  for  the  appellee. 
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Abdill  and  Others  v.  Hamilton. 

Where  real  estate  is  sold  on  credit,  and  bond  is  given  for  title,  upon  the  paj- 
ment  by  the  parchaser  of  certain  notes,  and  said  notes  have  all  become  dae 
and  remain  unpaid,  the  obligor  in  the  bond  should  first  tender  a  deed  to 
the  parchaser,  and  then  sue  upon  all  the  notes  unpaid,  and  not  a  part  otdj. 

APPEAL  from  the  Fountain  Circuit  Court. 

Per  Curiam.  John  Hamilton  executed  to  AbdUl  and  Mc" 
Campbdl  a  title  bond,  dated  October,  1859,  and  conditioned 
that  he  should  execute  to  them  a  deed  for  a  tract  of  land, 
on  their  payment  to  him  of  three  promissory  notes,  one  for 
six  hundred  and  fifty  dollars,  due  January  1st,  1860 ;  one  for 
three  hundred  and  twenty-five  dollars,  due  July  Ist,  1860; 
one  for  a  like  sum,  due  January  Ist,  1861. 
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All  of  the  first  note  has  been  paid  bat  one  hundred  and 
£fty  dollars,  for  which  sum  another  note,  on  three  years 
time,  was  taken,  as  stated  below. 

All  of  the  second  note  has  been  paid. 

This  suit  was  commenced  in  March,  1861,  upon  the  last 
note. 

No  deed  had  been  tendered  before  suit. 

The  Court  below  gave  judgment  for  the  plaintiflEl 

The  Court  did  this  on  the  ground  that  an  extension  of 
time  had  been  given  on  the  one  hundred  and  fifty  dollars 
balance  due  on  the  first  note,  till  1864 ;  and  upon  the  rea- 
soning that  such  extension  also  had  the  effect  to  extend  the 
time  of  performance  of  the  condition  of  the  bond  without 
any  agreement  to  that  effect.  This  may  be  doubtful;  but 
it  is  not  material  that  we  should  decide  the  point  now,  as 
the  Court  was  wrong  upon  its  assumption  of  fact.  The 
time  assumed  to  have  been  given  on  the  one  hundred  and 
fifty  dollars  of  the  first  note  was  not,  in  fact,  given.  It  was 
only  coiiditionally  given.  No  alteration  was  made  in  the 
terms  of  the  six  hundred  and  fifty  dollar  note.  It  was  not 
given  up  as  cancelled,  upon  receiving  the  new  conditional 
note  given  for  the  balance  due  on  it;  but  Hamilton  agreed 
with  Abdill  and  Mc  Campbell  that  if  they  would,  in  a  reason- 
able time,  do  a  certain  thing,  time  should  be  given,  and  the 
note  for  the  six  hundred  and  fifty  dollars,  on  which  the  one 
hundred  and  fifty  dollars  balance  was  unpaid,  should  be 
given  up.  They  did  not  do  that  thing.  They  did  not  accept 
and  comply  with  the  condition.  The  balance  of  the  six 
hundred  and  fifty  dollar  note  remained  due ;  the  new  con- 
ditional note  for  the  one  hundred  and  fifty  dollars  never 
became  absolute,  but  became  void,  and  the  note  sued  on  still 
«tood  as  the  last  one  for  the  purchase  money. 

Hamilton  should  have  tendered  a  deed,  and  then  included 
in  the  single  suit  both  notes  remaining  unpaid.  The  law 
abhors  multiplicity  of  suits. 
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This  disposes  of  the  case,  and  other  questions  need  not  be 
examined. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

J.  N,  Evans,  for  the  appellant. 


•  #• 


Lord  and  Others  v.  Fisher  and  Others. 

The  transfer  of  a  part  or  all  of  bis  property,  either  directly,  or  by 
way  of  confession  of  a  jndgment  and  levy  of  an  execution,  by  a 
debtor  in  failing  circumstances,  for  the  purpose  of  paying  one  debt, 
leaving  many  others  unpaid  or  unsecured,  if  done  in  good  faith, 
unaffected  with  any  secret  trust,  is  valid,  although  done  in  con- 
templation, and  but  a  few  days  before  the  execution,  of  a  general 
assignment  by  the  debtor. 

The  fact  that  the  creditor  had  notice  of  the  debtor's  intention  to 
make  an  assignment,  would  not  render  fraudulent  a  eonveyance 
or  lien  obtained  by  him  simply  for  the  purpose  of  .securing  an 
honest  debt. 

The  voluntary  assignment  law  of  1859  has  no  retroactive  effect. 

APPEAL  from  the  Franklin  Common  Pleas. 

Perkins,  J. — Doughty  and  Snyder  were  indebted  to  Sam- 
ud  Fisher  in  a  sum  exceeding  one  thousand  dollars.  They 
were  in  failing  circumstances,  and  contemplated  making 
an  assignment.  Fisher  knew  these  facts.  He  called  on 
Doughty  and  Snyder,  and  an  arrangement  was  made  and 
executed  whereby  they  confessed  several  judgments  before  a 
justice  of  the  peace,  amountiog,  in  the  aggregate,  to  their 
debt  to  Fisher,  on  which  judgments  executions  were  issued, 
and  levied  upon  the  personal  property  of  Doughty  and 
Snyder. 

"  A  few  days  afterward,"  how  many,  is  not  exactly  stated, 
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Doughty  and  Fisher  made  an  assignment  of  all  their  property 
to  James  Z).  Henrys  in  trust,  to  pay  their  debts. 

Subsequently,  Henry  applied  to  the  Common  Pleas  for 
leave  to  pay  off  the  execution  of  Fisher j  and  thus  discharge 
the  property  from  liens,  and  the  leave  was  granted. 

Thereupon  the  other  creditors  of  Doughty  and  Snyder^ 
who,  in  the  mean  time,  had  recovered  judgments  on  their 
demands,  filed  a  complaint  for  an  injunction  restraining  the 
trustee  from  paying  off  Fishefs  execution,  and  praying  that 
he  should  receive  pay  upon  them  only  in  a  pro  rata  distri- 
bution, to  be  made  by  the  trustee  among  all  the  creditors. 

The  complainant  did  not  charge  that  the  arrangement  be« 
tween  Doughty  and  Snyder  and  Fisher ^  whereby  the  prop* 
erty  was  subjected  to  the  executions,  was  entered  into  with 
any  fraudulent  intention  on  the  part  of  any  one^  but  simply 
recited  the  facts  above  stated. 

The  Court  dismissed  the  complaint,  or  demurrer,  as  not 
showing  a  cause  of  action — a  ground  for  equitable  relief. 
And  whether  it  did  show  such,  is  the  only  question  this 
Court  has  to  decide.  If  the  lien  of  the  executions  was  a 
valid  one,  1:he  complaint  was  groundless ;  if  it  was  invalid, 
the  complaint  made  a  case  for  relief. 

"Was  the  lien  valid  ?    If  not,  why  not  ? 

fTaturally,  a  man  has  a  right  to  make  an  honest  dis- 
position of  his  property ;  that  is  to  say,  he  may  use  it  to 
pay  any  honest  debt.  It  may  not  be  an  honest  disposition 
of  property  to  sell  it  upon  a  new,  and  even  adequate  consid- 
eration, if  the  sale  is  to  keep  the  property  from  creditors. 
It  is  an  honest  disposition  of  a  man's  property  to  use  it  in 
paying  or  securing  an  honest  debt.  It  is  a  dishonest  use 
of  it  to  pretend  to  convey  it  to  pay  or  secure  a  debt,  when, 
in  fact,  it  is  conveyed  to  be  held  upon  a  secret  trust  for 
the  benefit  of  the  grantor.  It  is  not,  in  the  eyes  of  the 
law,  necessarily  a  dishonest  use  of  a  man's  property  to  con- 
yey  all  he  has  to  pay  or  secure  one  debt  while  he  leaves 
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many  others  unpaid,  or  unsecured.  Chandler  v.  Caldwelly  17 
lod.  256.  In  the  case  at  bar,  it  is  not  pretended  but  that 
the  debt  of  Doughty  and  Snyder  to  Fisher  was  an  honest 
one;  nor  is  it  pretended  but  that  the  judgments  were  con- 
fessed according  to  law,  and  the  executions  levied  upon 
the  property  for  the  bona  fide  purpose  of  appropriating  it 
to  pay  the  executions,  rather  than  to  be  held  for  the  use 
of  Doughty  and  Snyder.  Nor  is  it  denied  that  the  law 
holds  it  commendable  in  a  creditor  to  be  diligent  in  his 
collections;  and  it  seems  that  such  diligence  is  all  that 
Fisher  has  been  guilty  of.  Why,  then,  is  he  to  be  deprived 
of  the  benefit  of  the  security  which  his  diligence  on  the 
one  hand,  and  the  free-will  of  Doughty  and  Snyder  on  the 
other,  have  given  him  ?  It  is  said  that  Doughty  and  Snyder 
suffered  the  lien  to  be  created  "a  few  days"  before  they 
made  their  assignment.  But  the  assignment  was  volun- 
tary, and  they  had  a  right  to  fix  upon  their  own  time  to 
make  it,  if  they  concluded  to  make  it  at  all.  And  up  to 
the  very  time  they  did  make  it,  their  property  remained  at 
their  own  disposal ;  and,  prima  facie,  all  disposition  of  it 
made  by  them  before  the  assignment,  in  paying  or  securing 
honest  debts,  are  valid.  This  is  so,  unless  the  statute  regu- 
lating assignments  prescribes  differently.  It  does  not.  It 
has  no  retroactive  effect.  It  provides,  it  is  true,  in  sub- 
stance, in  section  15,  that  the  assignment  shall  carry  prop- 
erty that  had  been  fraudulently  conveyed ;  but  this  is  only 
giving  effect  to  the  provision  that  the  assignment  shall 
embrace  all  the  assignee's  property;  because  the  fraud 
vitiates  the  title  and  leaves  the  property  thus  conveyed 
equitably  in  the  assignor — ^really  his  property.  1  G.  &  H., 
p.  117.  And,  we  may  remark,  that  the  reverse  fact  that 
Fisher  knew  that  Doughty  and  Snyder  contemplated  making 
an  assignment,  did  not  render  a  conveyance  or  lien  obtained 
by  him,  simply  for  the  purpose  of  securing  an  honest  debt, 
fraudulent.  See  Burr  on  Ass.,  p.  449;  Ingraham  on  lu- 
VoL.  XIX,— 2 
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Snowden  and  Others  v.  Wilas  and  Others. 

Bolvency,  passim.  Our  assignment  law  is  not  a  bankrupt 
law.  The  assignment  law  provides  for  a  voluntary  dispo- 
sition of  property,  and  has  no  retroactive  operation.  The 
English  bankrupt  law  provides  for  involuntary  transfer  of 
property,  defines  what  acts,  called  acts  of  bankruptcy,  shall 
subject  a  debtor  to  such  compulsory  transfer  of  his  property, 
and  declares  that  the  transfer  shall  relate  back  to  the  act 
of  bankruptcy  occasioning  it,  and,  as  a  general  proposition, 
divest  titles  and  liens  accruing  after  that  act.  Such  are  the 
provisions  of  the  statute.  2  Black  Gomm.,  pp.  477,  486; 
4  Id.  146. 

Per  Curiam. — The  judgment  below  is  affirmed,  with 
costs. 

Wilson  Morrow,  Oeorge  Holland^  and  Charles  C.  Binckley, 
for  the  appellants. 

Nelson  Trusler,  Thomas  B.  Adaw^,  and  Fielding  Berry,  for 
the  appellees. 
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Snowdbn  and  Others  v.  Wilas  and  Others. 

Uncertaintj  may  be  the  ground  of  a  motion  to  compel  a  party  to 
make  his  pleading  more  certain,  but  not  a  ground  of  demurrer, 
unless  the  pleading  be  bo  uncertain  as  not  to  state  intelligibly  a 
substantially  good  cause  of  action  or  defense. 

A  license  to  enter  upon  and  occupy  land  for  any  purpose  must  be 
specially  pleaded,  both  at  common  law  and  under  the  code,  or  the 
same  can  not  be  given  in  evidence  without  consent,  and  suck 
consent  will  not  be  presumed. 

The  right  in  one  to  overflow  the  land  of  another  is  an  easement,  and 
it  is  an  interest  in  real  estate,  and  title  to  such  easement  must  be 
conveyed  by  grant,  and  established  by  proof  of  actual  grant,  or 
of  prescription,  from  which  a  grant  will  be  inferred. 

If  a  license  to  do  an  act  upon  the  land  of  another  do  not  involve  an 
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I    interest  in  real   estate,  or  necessarily  amount  to  an  easement,  it 

Imay  be  given  by  parol,  and  if  coupled  with  an  interest,  ^n^ifiTlde 
upon  a  consideration,  it  can  not  be  revoked.  ^  ^ 

In  equity,  tbe  future  enjoyment  of  an  executed  parol  license,  granted 
upon  a  consideration,  or  upon  the  faith  of  which  money  has  been 
expended,  will  be  enforced,  at  least,  where  adequate  compensation 
in  damages  could  not  be  obtained. 

And  in  such  cases,  grantees  as  well  as  the  original  parties,  are  bound, 
where  they  purchase  with  notice,  and  in  the  case  of  a  mill-dam, 
tbe  existing  condition  of  things  might  be  notice  to  them  of  the 
equity. 

Quere.  Whether  the  present  statute  on  the  subject  of  assessment 
of  damages  for  property  taken  or  injured  for  public  use,  (which 
includes  public  works  and  mill-dams,)  does  not  limit  the  mode  of 
redress  for  injury  done  by  the  erection  of  a  mill-dam  to  that 
provided  in  the  statute? 

APPEAL  from  the  Huntington  Circuit  Court. 

Pbreins,  J. — This  was  a  suit  by  Wilas  and  Others  against 
Snowden  and  Others^  to  recover  for  damage  done  by  over* 
flowing  land  by  means  of  a  mill-dam. 

The  defendants  demurred  to  tbe  complaint  for  uncertainty* 
The  demurrer  was  overruled. 

Uncertainty  is  not  a  ground  of  demurrer  under  the  code ; 
but  is  a  ground  for  a  motion  to  compel  the  plaintifi*  to  make 
his  pleading  more  certain.  If evertheless,  if  a  pleading  be 
so  uncertain  as  not  to  state  intelligibly  a  substantially  good 
cause  of  action  or  defense,  it  will  be  subject  to  demurrer, 
for  not  stating  a  cause  of  action  or  defense. 

In  the  case  at  bar,  we  think  the  complaint  was  subject  to 
a  motion  for  uncertainty,  in  not  describing  with  sufficient 
particularity  the  given  piece  of  land  overflowed,  but  that  it 
was  not  so  uncertain  as  to  be  subject  to  a  demurrer  for  not 
stating  intelligibly  a  cause  of  action. 

On  the  overruling  of  the  demurrer,  the  defendants 
answered. 
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The  answer  contained  the  general  denial,  and  a  special 
paragraph  as  follows : 

The  defendants  admit  the  erection  of  the  dam,  etc.,  but 
say  that  it  was  erected  by  Daniel  Frenderburg,  in  connection 
with  a  flouring-mill,  the  two  costing  thirteen  thousand  dol- 
lars; that  before  said  Frenderburg  erected  the  dam  and 
mill,  he  applied  to  Moses  Wilas,  the  then  owner  of  the  land 
overflowed,  the  land  now  owned  by  the  plaintiffs,  for  license 
to  erect  said  mill  and  dam ;  that  Wilas  gave  the  license  by 
parol,  and  upon  the  consideration  of  fifty  dollars  in  cash 
paid,  and  the  fact  that  the  mill  would  be  an  advantage  to 
him,  as  well  as  to  the  whole  neighborhood  in  which  he 
lived;  that  the  hight  of  the  dam  was  specified,  being  the 
exact  hight  of  that  built  and  maintained ;  that  since  the  dam 
and  mill  had  been  erected,  Frenderburg  had  sold  and  con- 
veyed the  same  to  the  defendants;  and  the  plaintiffs  had 
obtained  title  from  Wilas  to  the  land  overflowed. 

The  defendants  prayed  th^t  their  right  to  maintain  the 
dam  at  its  present  hight  might  be  established,  etc. 

The  Court  sustained  a  demurrer  on  this  paragraph  of  the 
answer;  the  cause  was  tried  upon  the  general  denial,  and 
the  plaintiffs  obtained  judgment  for  a  portion  over  seventy 
dollars. 

It  is  insisted  by  the  appellees,  that  this  Court  should  not 
examine  the  question  arising  upon  the  ruling  of  the  Court 
below  in  sustaining  the  demurrer,  because,  they  say,  the 
entire  merits  of  the  action  may  have  been  tried  upon  the 
general  denial ;  but  in  this  they  are  mistaken.  Leave  and 
license  must,  under  the  code,  as  well  as  common  law,  be 
specially  pleaded,  to  be  admissible  in  evidence,  unless  by 
consent.  Consent  will  not  be  presumed,  in  the  absence  of 
all  facts  tending  to  show  it.     See  7  Blackf.  108,  873. 

We  come,  then,  to  the  question,  Did  the  special  paragraph 
of  the  answer  contain  facts  constituting  a  bar  to  the  action? 
I    The  right  in  one  to  overflow  the  land  of  another  is  aa 


NOVEMBER  TERM,  1862.  13 

Snowden  and  Others  «.  Wilas  snd  Others. 

easement,  an  incorporeal  hereditament,  and  it  is  an  interest  / 
in  real  estate.  Title  to  such  easement  is  conveyed  by  grant^ 
and  established  by  proof  of  an  actual  grant,  or  by  proof  of 
prescription,  from  which  a  grant  will  be  inferred.  And  if 
the  mode  of  proof  adopted  be  the  showing  of  an  actual  I 
grant,  the  grant  must,  at  least,  under  the  statute  of  frauds, 
be  in  writing,  be  by  deed.  This  is  the  general  rule  in  Courts 
of  law.  Moore  v.  SinkSj  2  Ind.  257.  Bell  v.  EUiottj  5  Blackf. 
113.    See  8  Ind.  104,  387. 

License,  it  may  here  be  observed,  to  do  an  act  upon  the 
land  of  another,  does  not  necessarily  involve  an  interest  in 
real  estate,  does  not  necessarily  amount  to  an  easement,  and, 
when  it  does  not,  it  may  be  given  by  parol,  and  if  coupled!  ^ 
with  an  interest,  especially  if  it  be  upon  a  consideration,  iti 
can  not  be  revoked.  If  one  gives  another  license  to  go  upon 
his  land  to  shoot  a  single  squirrel  then  existing  and  pointed 
out,  that  does  not  create  an  easement,  and  may  be  given  by 
parol ;  and  if  the  license  go  further,  and  include  the  right 
to  take  away,  as  the  property  of  the  licensee,  the  squirrel 
when  shot,  it  is  coupled  with  an  interest ;  and,  if  given  upon 
a  consideration,  at  all  events,  it  can  not  be,  at  mere  volition,  v 
revoked.  But  the  right,  in  perpetuity,  to  one  to  hunt  game 
upon  a  given  tract  of  land  of  another,  would  be  an  ease- 
ment, would  involve  an  interest  in  real  estate,  and  might  be 
revocable,  under  certain  circumstances,  if  not  under  all,  if 
given  by  parol.  And  further,  it  may  be  remarked,  licenses, 
whether  revocable  or  not,  excuse  the  licensee  while  acting 
under  them,  before  revocation,  and  protect  him  from  suits 
for  acts  done  within  the  license.  Bell  v.  Elliott^  supra.  Mil* 
ler  V.  The  Auburn^  etc.  Co.y  6  Hill  (N.  Y.)  Rep.  61.  Pierrpont 
V.  Bamardy  2  Selden  Hep.  279.  Licenses  can  not  be  revoked 
as  to  acts  performed  under  them.  The  revocation  is  pros- 
pective, not  retrospective.  Wallis  v.  Harrison^  4k  M.  & 
W.  638. 

Parol  revocable  licenses,  it  seems,  also,  are  personal,  can 
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not  be  assigDed,  and  are  determiDed  without  notice  to  the 
licensee,  by  a  conveyance  of  the  property  upon  which  they 
are  to  be  executed.  Buffy  v.  HendersoUy  8  Eng.  L.  k  E. 
Rep.  805.  2  Am.  L.  Caa.  680.  Gronendyke  v.  Cramer^  2 
Ind.  382.  Such  are  the  principles  which  govern  in  Courts 
of  law. 

But  though  a  parol  license,  amounting  in  terms  to  an 
easement,  is  revocable,  as  to  future  enjoyment,  at  law,  and 
is  determined  by  a  conveyance  of  the  estate  upon  which  it 
was  to  be  enjoyed,  this  is  not  the  rule,  in  all  cases,  in  Courts 
of  equity.  In  these  Courts,  the  future  enjoyment  of  an 
executed  parol  license,  granted  upon  a  consideration,  or 
upon  the  faith  of  which  money  has  been  expended,  will  be 
enforced,  at  all  events,  where  adequate  compensation  in  dam- 
ages could  not  be  obtained.  This  will  be  done  upon  the 
two  grounds  of  estoppel  on  account  of  fraud,  and  specific 
performance  of  a  partly  executed  contract  to  prevent  fraud. 
And  in  those  States  of  the  Union  where  law  and  equity  are 
administered  in  the  same  Court,  relief  is  afforded  in  any 
given  suit  where  the  pleadings  present  the  necessary  aver- 
xuents.  And  grantees,  as  well  as  the  original  parties,  are 
bound,  where  they  purchase  with  notice,  and  in  a  mill  and 
dam,  the  existing  condition  of  things  might  be  notice  to 
them  of  the  equity.  Foster  v.  Browning^  4  R.  I.  Rep.  47. 
Long  V.  Amettj  33  Penn.  St.  Rep.  169.  McKellip  v.  Mc- 
Wheny^  4  Watts,  317.  Herick  v.  Kerry  2  Am.  Leading  Cases, 
676.  Ang.  on  Wat.  359.  Browne  on  the  Statute  of  Frauds, 
p.  32.  3  Kent  Comm.  452,  et  seq.  See  Kepley  v.  Taylor^  1 
Blackf.  by  P.  &  D.  412.  Within  these  authorities,  the  second 
paragraph  of  the  answer  in  this  cause  was  good. 

Another  question  we  suggest,  but  do  not  decide. 

When  statutes  authorize  land  to  be  taken  for  public  use, 
as  for  railroads  and  canals,  etc.,  and  provide  a  form  of  rem- 
edy, that  form  must  be  adopted  by  the  injured  party.  The 
Lafayette,  etc,  Co.  v.  The  New  Albany,  etc.,  Co.,  13  Ind.  90. 
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The  taking  of  property  for  mill-dams  is  taking  it  for 
public  use.    Hawkins  v.  Lawrence^  8  Blackf.  266. 

The  present  statute  of  Indiana  on  the  subject  of  assess- 
ment df  damages  for  property  taken  or  injured  for  public 
use,  includes  public  works  and  mill-dams,  and  gives  to  the 
party  injured,  against  the  party  taking  or  injuring,  the  right 
of  redress  in  the  mode  prescribed  by  the  statute.  2  G.  &  H. 
p.  312,  Subdiv.  Ninth ;  p.  816,  Sec.  110.  Why,  then,  is  not 
a  person,  whose  land  is  injured  by  a  mill-dam,  not  limited 
to  the  statutory  mode  of  redress? 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs; 
cause  remanded  for  further  action  of  the  Court  below. 

D.  0.  Daily  and  L.  P.  Milligan^  for  the  appellants.  y 

John  R.  Cqffrothy  for  the  appellees. 


■»♦• 


HuTCHms  V.  Barnett's  Executor. 

The  appraisement  law  in  force  at  the  date  of  a  judgment  will  gov* 
em  sales  on  execution  to  satisfy  it,  when  the  contract  upon  which 
the  judgment  was  rendered  was  executed  and  to  be  performed 
without  the  State,  because  our  appraisement  law  could  not,  in  such 
case,  enter  into  and  constitute  a  part  of  such  contract. 

In  an  action  to  set  aside  a  sale  on  execution,  issued  on  such  judg- 
ment, instituted  before  the  delivery  of  a  deed  by  the  sheriff  to  the 
purchaser,  and  before  the  payment  of  the  purchase  money,  it  is 
competent  to  show  by  testimony  where  such  contract  was  executed 
and  payable. 

APPEAL  from  the  Allen  Circuit  Court. 

Davison,  J. — This  was  a  proceeding  by  notice  and  motion 
to  set  aside  certain  levies  and  sales  of  real  estate,  upon  the 
ground  'Hhat  the  sales  were  made  without  appraisement." 
The  motion  was  made  by  Hanna,  as  executor  of  James  Bar^ 
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neUy  deceased,  against  HutchinSj  the  execution  plaintiff  was 
sustained  by  the  Court,  and  judgment  was  accordingly  ren- 
dered.  The  facts  alleged  and  proved,  so  far  as  they  relate  to 
the  point  in  controversy  in  this  Court,  are  as  follow :  Prior  to 
the  October  term,  1841,  Huichins  instituted  an  action  upon 
two  promissory  notes,  in  the  Allen  Circuit  Court,  against 
Joseph  Scott,  John  Itenj  and  Francis  Comparet,  partners,  etc., 
under  the  name  of  "  Scott,  lien  ^  Co^    The  notes  read  thus : 

"  ♦SSS.  New  York,  August  12, 1840.  Eight  months  after 
date,  we  promise  to  pay  to  the  order  of  George  H,  JSiUchins 
three  hundred  and  thirty-eight  dollars,  at  New  York  city,  in 
city  funds,  for  value  received.  Scott,  Iten  &  Co." 

"  $538.  New  York,  August  12, 1840.  Six  months  after 
date,  we  promise  to  pay  to  the  order  of  Oeorge  H.  Hutchins 
five  hundred  and  thirty-eight  dollars,  at  the  Br.  at  Fort 
Wayne  of  the  State  Bank,  Indiana,  with  current  rate  of 
exchange  in  New  York,  for  value  received. 

"  Scott,  Iten  k  Co." 

The  complaint  upon  these  notes,  in  its  description  of 
them,  alleges,  under  a  videlidt,  that  they  were  made  in  the 
County  of  Allen,  and  State  of  Indiana.  On  the  13th  of  Octo- 
ber, 1841,  being  the  ninth  judicial  day  of  said  term,  the 
parties  appeared ;  but  the  defendants  said  nothing  in  bar  or 
preclusion,  and  the  Court  thereupon  assessed  the  plaintiff's 
damages  at  eight  hundred  and  ninety-nine  dollars,  and  for 
that  sum  rendered  a  judgment,  etc.  And  on  the  8th  of  De- 
cember, then  next  following,  James  Bamett,  then  in  life,  but 
now  deceased,  became  replevin  bail  on  the  judgment. 

On  the  8th  of  July,  1844,  a  writ  oi  fieri  facias  was  issued 
on  said  judgment  against  the  principal  defendants  and  Bar- 
nett,  the  replevin  bail,  and  levied  on  nine  lots,  "  set  out  by 
their  numbers,"  in  Hannahs  addition  to  Fort  Wayne,  as  the 
property  of  Francis  Comparet.  These  lots  were  afterward, 
upon  a  venditioni  eocpona^,  sold  for  fifty  dollars.  After  this, 
in  March,  1847,  an  alias  writ  of  fi^ri  fadajs  issued,  and  was 
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levied  upon  the  one  undivided  third  of  thirty-seven  acres^ 
situate  in  Allen  county,  as  the  property  of  Scott^  also  upon 
the  center  third  of  lot  No.  67,  in  the  city  of  Fort  Wayne, 
as  the  property  of  Iteriy  and  also  upon  lot  No.  104,  in  that 
city,  and  the  west  half  of  the  north-west  quarter  of  section 
14,  township  SO,  range  12,  in  said  county,  as  the  property 
of  Burnett  On  the  24th  of  May,  next  ensuing  the  date  of 
these  levies,  the  aforesaid  undivided  interest  in  the  thirty* 
seven  acres,  and  the  center  third  of  lot  57,  were  sold  by  the 
sheriff,  without  appraisement.  But  said  writ  of  fieri  facias^ 
as  to  Bametfs  property,  was  returned  "  no  sale  for  want  of 
bidders."  And  on  the  11th  of  September,  1860,  a  writ  of 
venditioni  exponas  issued,  upon  which  the  property  of  Bar- 
neU^  as  above  described,  was  offered  for  sale,  without 
appraisement,  and  purchased  by  Hanna,  in  his  own  right, 
for  twelve  hundred  and  thirty  dollars.  Bametty  on  the  29th 
of  April,  1861,  the  day  after  his  property  was  thus  sold, 
notified  Hanna^  in  writing,  that  he  should  proceed  to  have 
the  sale  set  aside,  as  irregular  and  void.  And  Hanna^  hav- 
ing refused  to  accept  a  deed,  pursuant  to  his  purchase,  or 
pay  the  purchase  money,  the  sale,  as  yet,  remains  incomplete. 

The  plaintiff,  upon  the  trial,  offered  evidence  tending  to 
prove  '^  that  at  the  time  said  notes  were  executed,  HutchinSf 
the  payee  thereof,  was  and  still  is  a  resident  merchant  in 
the  city  of  New  York,  in  the  State  of  New  York ; "  that 
**  Scott,  lien  ^  Co.  were  his  customers,  and  the  notes  were 
^ven  by  them  to  him  for  goods  sold  by  him  to  them,  in 
said  city  of  New  York,  and  were  there  executed.  And  that 
the  New  York  city  mentioned  in  the  note  dated  August 
12,  1840,  for  three  hundred  and  thirty-eight  dollars,  as  the 
place  where  the  same  was  payable  in  city  funds,  was  the 
city  of  New  York,  in  the  State  of  New  York."  This  evi- 
dence, though  resisted  by  the  defendant,  was  admitted  by 
the  Court,  and  the  defendant  excepted. 

It  is  agreed  by  the  parties,  that  the  only  questiim  to  be 
Vol.  XIX.- 
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presented  is :  "  Whether  the  Court  erred  in  admitting  evi- 
dence as  to  the  place  where  the  notes  were  executed  and 
payable?" 

The  first  appraisement  law  was  approved  February  12th, 
1841.  It  required  the  sale  to  be  at  half  the  api#aised  value, 
and  was  in  force  when  the  judgment  against  ^^  Scotty  Iten  ^ 
CoJ^  was  render^.  But  the  notes  upon  which  that  judg- 
ment was  founded  were  made  in  August,  1840,  and  the 
general  rule  is,  that  such  laws  are  not  operative  as  to  prior 
contracts.  Where,  however,  the  contract  involved  in  the 
judgment  was  executed,  and  was  to  be  performed  without 
the  State,  our  law  on  the  subject  of  appraisement  could  not 
enter  into  and  constitute  a  part  of  such  contract;  and  the 
result  is,  the  appraisement  law  in  force  at  the  date  of  the 
judgment  will  govern  the  sale  on  execution.  1  Ind.  24; 
8  Id.  533.  Hence  the  inquiry :  Whether,  in  this  instance,  the 
evidence  was  admissible  ?  It  is  conceded,  that  anterior  to 
the  issuing  of  the  execution,  the  question  as  to  where  the 
claim  originated  might  have  been  tried  and  determined 
before  the  Court,  in  a  proceeding  instituted  on  motion,  or 
by  complaint,  but  insisted  that  a  sale  on  execution  having 
occurred,  it  was  not  competent  by  evidence  to  rebut  the 
presumption  that  the  notes  were  executed  within  this  State. 
The  position  thus  assumed,  in  its  application  to  the  case  at 
bar,  seems  to  be  incorrect.  If  the  sheriff's  sale  had  been 
completed,  so  that  under  it  the  title  to  the  estate  sold  and 
conveyed  by  the  sheriff  had  become  vested  in  an  innocent 
purchaser,  it  may  be,  that  as  against  such  purchaser,  the 
evidence  would  be  inadmissible.  But  here  the  sheriff's 
vendee  had  simply  bid  off  the  property,  had  received  no 
deed,  nor  had  he  paid  the  purchase  money ;  and  that  being 
the  case,  it  seems  to  us  that,  on  motion  to  set  aside  the 
Bale,  it  was  competent  to  adduce  evidence  tending  to  prove 
that  the  sale  was  made  in  violation  of  the  substantial 
requirements   of  the   statute.    Indeed,  it  has  been   often 
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decide  that  ^^  where  the  law,  as  applied  to  the  contract, 
required  an  appraisement,  a  sale  without  it  is  void."  2 
Blackf.  1-32.  1  Ind.  24.  And,  as  in  this  instance,  the 
offered  evidence  conduced  to  prove  the  sheriff's  sale  a  nul- 
lity, it  was,4n  our  opinion,  correctly  admitted. 

PtT  Curiam, — The  judgment  is  affirmed,  with  costs. 

John  MbrriSy  Wm.  H.  Cornhs^  and  Joh/n  JSougk^  for  the 
appellants. 

22.  Brackenridgey  for  the  appellee. 


Hays  v.  Gwin. 

The  following  instrament,  under  the  act  concerning  promissory  notes 
and  bills  of  exchange,  approved  May  12, 1862,  is  not  a  promissory 
note: 

"$1141.56.  Lafayette,  Ind.,  April  16,  1856. 

"  On  or  before  the  first  of  April,  1858,  I  promise  to  pay  Semy 
C.  Ashj  or  order,  eleven  hnndred  and  forty-one  dollars  and  fifty-six 
cents,  for  value  received,  and  without  any  relief  whatever  from  the 
appraisement  laws,  provided,  however,  that,  prior  to  the  time  when 
this  note  becomes  due,  said  Ash  shall  pay  and  have  satisfaction 
entered,  of  record  of  a  certain  mortgage  given  to  him  by  Levi 
Reynolds,  for  two  hundred  and  fifty  dollars,  dated  August  26, 
1851,  which  mortgage  is  on  the  lands  for  which  this  note  is  given. 

<<  Bamuel  Shenk." 

That  act  makes  no  instruments  promissory  notes  but  those  which 
were  such  at  the  common  law,  and,  therefore,  the  holder  of  the 
foregoing  instrument  can  not  maintain  an  action  thereon  against 
an  indorser  or  assignor. 

APPEAL  from  the  WhUe  Common  Pleas. 

Davison  J. — ^Hays,  as  indorsee  of  a  written  instromenti 
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«ued  6win^  a  remote  indorser.     The  instrument  sued  on  is 
alleged  to  be  a  promissory  note,  and  is  as  follows : 

«  f  1141.56.  Lapatbttb,  Inb.,  April  16,  1856. 

"  On  or  before  the  first  of  April,  1858,  I  promise  to  pay 
Henry  C.  Ashy  or  order,  eleven  hundred  and  forty-one 
dollars  and  fifty-six  cents,  for  value  received,  and  without 
any  relief  whatever  from  the  appraisement  laws,  provided, 
however,  that,  prior  to  the  time  when  this  note  becomes  due, 
said  Ash  shall  pay  and  have  satisfaction  entered,  of  record  of 
a  certain  mortgage  given  by  him  to  Levi  Reynolds^  for  two 
hundred  and  fifty  dollars,  dated  August  26, 1851,  which  mort- 
gage is  on  the  lands  for  which  this  note  is  given. 

"Samuel  Shbnk." 

It  is  averred  that  Ash,  the  payee,  assigned  the  instrument 
to  GwiUy  the  defendant,  who  assigned  it  to  one  HaySy  who 
assigned  the  same  to  the  plaintiff,  and  that,  after  the  instru- 
ment had  matured,  and  payment  and  satisfaction  of  the 
mortgage  to  which  it  refers — the  plaintiff  sued  ShcnJc^  the 
maker,  and  recovered  a  judgment  against  him  for  only  nine 
hundred  and  fifty-five  dollars  and  eighty-one  cents,  and  costs ; 
and  that,  to  the  extent  of  the  difference  between  that  recovery 
and  the  nominal  amount  of  the  instrument,  viz. :  two  hundred 
dollars,  the  same  was  procured  by  fraud,  and  was  without 
consideration,  wherefore,  etc.,  defendant  demurred  to  the 
complaint.  His  demurrer  was  sustained,  and  the  plaintiff 
excepted.    Final  judgment  was  given  for  defendant. 

In  argument,  two  questions  are  presented :  1.  Is  the  in- 
strument, upon  the  assignment  of  which  this  suit  is  brought^ 
a  promissory  note  within  the  meaning  of  "An  act  concerning 
promissory  notes  and  bills  of  exchange,"  approved  May  the 
12th,  1852  ?  2.  If  the  instrument  is  not  a  promissory  note 
within  the  meaning  of  the  act,  is  that  appellee — ^a  remote 
assignor — ^liable  to  the  appellant  upon  his  assignment? 

The  act  referred  to  declares  "  That  all  promissory  ootes^ 


KOVEMBEE  TERM,  1862.  21 

Hayi  «.  Qwin. 

bills  of  ezehange,  or  other  instruments  of  writing,  signed  by 
any  person  who  promises  to  pay  money,  or  acknowledges 
money  to  be  due,  or  for  the  delivery  of  any  specific  article, 
or  to  convey  property,  or  perform  any  stipalation  therein 
mentioned,  shall  be  negotiable  by  indorsement  thereon,  so 
as  to  vest  the  property  thereof  in  each  indorsee  success- 
ively ; "  that  '^  the  assignee  of  any  such  instrument  may,  in 
his  own  name,  recover  against  tiiie  person  who  made  the 
same,"  and  that  ^^  any  such  assignee,  having  made  due  dili- 
gence in  the  premises,  shall  have  his  action  against  his 
immediate  or  remote  indorser.''  1  R.  S.  p.  878,  sections  1^ 
2,  and  4.  These  sections,  so  far  as  they  relate  to  instru- 
ments other  than  "  promissory  notes  and  bills  of  exchange," 
have  been  adjudged  inoperative,  because  the  '^  other  instru- 
ments" referred  to  in  the  body  of  the  act,  are  not  embraced 
in  the  title.    Mewherter  v.  PricSy  11  Ind.  199. 

Is  the  instrument  in  question,  in  point  of  law,  a  promise 
sory  note?  Mr.  Story  says:  *^To  make  a  written  promise  a 
valid  promissory  note,  it  must  be  for  a  fixed  and  certain 
amount,"  and  '^  must  be  payable  absolutely,  and  at  all  events, 
»nd  not  be  subject  to  any  condition  or  contingency."  Story 
en  Prom.  Notes,  sections  20-22.  This  is  the  common  laiv 
definition,  and  it  will  at  once  be  seen  that  the  instrument 
in  question  is  not  within  its  requirements.  It  is,  however, 
insisted,  that  the  definition  of  a  promissory  note,  as  it  stood 
at  common  law,  has  been  varied  in  this  State  by  judicial 
decision ;  thus  in  Nicholas  v.  Woodruffs  8  Blackf.  493,  it  was 
held  that  "  a  promissory  note,  payable  on  a  contingency, 
may,  under  the  statute,  be  the  foundation  of  an  action 
brought  by  the  payee  or  assignee,  and  the  consideration  for 
which  such  note  was  given  need  not  be  averred."  This 
decision  was,  no  doubt,  correct,  because  the  note  then  in 
•nit  was,  by  statute,  made  assignable  by  indorsement,  and 
in  other  respects  placed  upon  a  footing  with  notes  *^  payable 
absolutely,  and  at  all  events."    B.  S.  1848,  pp.  676,  577.    In 
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Nicholas  v.  Woodruffy  supra,  the  Court,  in  its  opinion,  says : 
"  W"e  consider  the  note  before  us  to  be  within  the  statute. 
It  is,  to  be  sure,  payable  on  a  contingency;  but  as  the 
statute  makes  no  distinction  between  notes  payable  on  a 
contingency  and  those  payable  at  all  events,  it  is  not  for  us 
to  make  the  distinction."  Various  other  cases,  similar  to 
the  one  to  which  we  have  referred,  are  cited  from  our 
Reports ;  but  they  are  all  based  upon  statutes  similar  to  that 
of  1843,  and  enunciate  the  same  rule  of  decision.  And  had 
the  statute  of  1852  remained  in  form  and  effect  as  it  was 
enacted,  the  instrument  before  us  might,  in  reference  to  the 
purposes  of  this  suit,  be  regarded  a  promissory  note.  But  as 
that  statute  has  been  modified  by  judicial  decision  so  as  to 
embrace  only  promissory  notes,  as  defined  by  the  common 
law,  no  other  written  promises  to  pay  can  be  held  within 
its  provisions.  The  instrument,  it  is  true,  is  assignable 
without  indorsement;  but  that  being  the  case,  the  action 
is  still  not  maintainable,  because  an  assignor  is  not  liable, 
unless  there  be  a  written  indorsement,  either  in  full  or  in 
blank.    French  v.  Turnery  15  Ind.  69. 

It  may  be  noted  that  since  the  trial  of  the  above  cause  in  the  Circuit 
Court,  the  act  of  1852,  concerning  Bills  and  Notes,  has  been  repealed,  and  a 
new  law  on  that  subject  enacted.    See  Acts  1861,  p.  145. 

Ptr  Curiam. — The  judgment  is  afllrmed,  with  costs, 
H.  W.  Chase  and  J.  A.  Wilstachy  for  the  appellant. 


WiLLBTTS  V.  WiLLBTTS  and  Others. 

Where  adyancements  have  been  made  by  the  father  to  his  children 
in  his  lifetime,  and  he  dies,  his  estate,  out  of  which  his  widow 
shall  be  entitled  to  a  distributiye  share  under  the  statute,  shall  be 
what  remains,  exclusive  of  the  sums  advanced. 
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APPEAL  from  Wayne  Common  Pleas. 

SLlnna,  J, — Jane  WillettSj  widow  of  William  WillettSf  sued 
the  administrator  and  children  of  said  WiUiam^  alleging  that 
certain  notes  executed  to  said  William^  by  said  children, 
respectively,  had  come  into  the  hands  of  said  administrator, 
which  he  refused  to  collect,  and  pay  to  her  her  distributive 
share,  etc. 

Answer.  1.  Denial.  2.  That  the  sums,  evidenced  by  the 
notes,  were  advancements.     8.  Ante-nuptial  contract. 

Demurrer  overruled.  Reply  in  denial.  Trial  by  the 
Court,  and  finding  for  the  defendants. 

It  is  urged  that,  under  our  statute,  heirs  must  account  for 
advancements;  that  in  considering  the  same,  a  widow  is 
entitled  to  her  distributive  share  thereof.  In  other  words, 
that  the  husband  can  not  bestow  his  property,  in  his  life- 
time, as  an  advancement,  in  disregard  of  the  inchoate  right 
of  the  wife  therein ;  and,  therefore,  the  answer  was  insuffi- 
cient. The  simple  question  is:  If  A  should  die,  leaving 
two  children  and  a  widow,  and  fifteen  thousand  dollars, 
whether  that  is  the  amount  to  be  distributed;  or  whether 
other  ten  thousand  dollars,  that  may  have  been  advanced  in 
equal  sums  to  the  children,  shall  also  be  taken  into  the 
account?  If  the  former  sum  only,  then  there  would  be 
five  thousand  dollars  for  each,  the  children  and  the  widow. 
If  the  latter  proposition  is  correct,  then  the  widow  would  be 
entitled  to  eight  thousand  three  hundred  and  thirty-three 
dollars  thirty-three  cents  of  the  fifteen  thousand  dollars  on 
hand  at  A's  death.  We  do  not  believe  that  this  latter  is  a 
correct  construction  of  our  statutes  on  that  subject. 

It  is  next  urged,  that  the  evidence  does  not  show  that  the 
several  sums  obtained  from  the  deceased  by  his  children, 
and  evidenced  by  said  notes,  were  intended  as  advance- 
ments. There  is  some  conflict  in  the  evidence  upon  this 
point,  but  the  least  that  can  be  said  is  that  it  tends  to  sus- 
tain the  finding  of  the  Court. 
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Per  Curiam. — The  judgment  is  affirmed,  with  costs, 
J.  B.  Juliun  and  J.  F.  JuliaUj  for  the  appellant. 
George  Holland  and  John  F.  Kibbey^  for  the  appellees. 
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Johnson  v.  Sstmoub. 

In  an  action  npon  a  note  payable  in  "  wagon-work,"  it  is  not  necea* 
sary  to  aver  that  the  plaintiff  had  designated  the  kind  of  wagon- 
work  to  be  received. 

The  terms  ^'  wagon-work/'  as  used  in  sneh  a  note,  unexplained  by  oir* 
onmstances  or  otherwise,  evidently  do  not  mean  labor  merely,  but 
wagons,  or,  perhaps,  parts  of  wagons,  either  complete  or  incom- 
plete, including  both  the  materials  and  the  labor  bestowed  upon 
them. 

No  demand  is  necessary  before  suit  upon  such  a  note,  the  time  of 
payment  being  fixed  by  the  note. 

If  the  payee,  or  holder  of  such  a  note,  had  the  right  of  designating 
what  particular  kind  of  wagon-work  he  would  require,  and  failed 
to  do  BO  before  its  maturity,  he  thereby  waived  his  right,  and  the 
right  of  designation  then  devolved  upon  the  maker,  whose  duty  it 
was  to  exercise  that  right,  and  make  a  tender  of  the  property,  or 
he  would  become  liable  to  pay  the  amount  in  money. 

A  paragraph  which  assumes  to  answer  more  than  the  matter  pleaded 
will  bar,  is  bad  on  demurrer. 

APPEAL  from  the  La  Orange  Common  Pleas. 
WoRDBN,  J. — Seymour  J  as  assignee  of  Kenyon^  sued  Johnson^ 
on  the  following  instrument,  viz. : 

"  %  361.21.  On  or  before  the  first  day  of  April  next,  I 
promise  to  pay  A.  P.  Kenyon^  or  bearer,  three  hundred  and 
sixty-one  and  twenty-one  hundredths  dollars,  in  wagon* 
work,  for  value  received.  Ezbkisl  Johnson/' 

«  Sturgis,  January  22d,  1858/* 
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The  defendant  answered  in  twelve  paragraphs.  Demur-* 
rers  were  sustained  to  a  number  of  these  paragraphs,  and 
exception  was  taken  to  the  ruling  as  to  the  twelfth  only. 
Issues  were  formed  and  tried,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff. 

Two  errors  only  are  assigned.  The  first  relates  to  the 
ruling  upon  the  twelfth  paragraph  of  the  answer,  and  the 
second  to  the  ruling  of  the  Court,  in  rejecting  certain  evi- 
dence offered. 

It  is  insisted  that,  admitting  the  twelfth  paragraph  of  the 
answer  to  be  bad,  the  demurrer  should  have  been  overruled, 
because  the  complaint  is  bad.  The  note,  it  will  be  observed, 
is  payable  '^  in  wagon-work,'^  and  it  is  insisted  that  the  com- 
plaint should  have  averred  that  the  plaintiff  had  designated 
the  kind  of  wagon-work  to  be  received,  which  was  not 
done. 

The  appellant  argues  that  the  "  wagon- work  "  mentioned 
in  the  note,  should  not  be  regarded  in  the  light  of  specific 
articles,  but  as  laboTy  and  hence,  that  the  plaintiff  or  holder 
of  the  note  should  have  made  such  designation  of  the  labor 
to  be  performed. 

Whether  or  not  the  conclusion  would  follow  from  the 
premises,  we  need  not  determine,  as  we  can  not  adopt  the 
premises  thus  assumed.  The  terms  "  wagon-work,*'  as  used 
in  the  note,  unexplained  by  circumstances  or  otherwise,  evi- 
dently do  not  mean  laboVy  as  hauling  or  otherwise,  with  a 
wagon  or  wagons ;  nor  do  they  mean,  simply  labor  or  work 
to  be  performed  by  the  maker  of  the  note  in  the  construc- 
tion of  wagons.  But  they  do  mean,  as  we  think,  wagons,  or, 
perhaps,  parts  of  wagons;  wagons  either  complete  or  incom- 
plete, including  both  the  materials  and  the  labor  bestowed 
upon  them.  This  being  the  case,  the  note  is  governed  by 
the  general  principles  applicable  to  contracts  for  specific 
articles.  The  time  of  payment  being  fixed  by  the  note, 
no  demand  was  necessary  before  bringing  suit.  Frazee  v. 
VoL-XDL- 
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McChordj  1  Ind.  224.  2  Parsons  on  Cont.,  p.  162.  If  the 
payee  or  holder  of  the  note  had  the  right  of  designating 
what  particular  kind  of  wagon-work  he  would  require,  and 
if  he  neglected  to  do  so  up  to  the  time  the  note  became 
due,  that  was  a  waiver  of  his  right;  and  the  right  of  such 
designation  devolved  upon  the  defendant,  whose  duty  it  was 
to  exercise  that  right,  and  make  a  tender  of  the  property ; 
otherwise  he  became  liable  to  pay  the  amount  in  money. 
Vide  note  to  Frazee  v.  Mc  Chords  supray  and  Gilbert  v.  Dan- 
forthy  2  Seld.  585.  The  objection  to  the  complaint  can  not 
prevail. 

The  paragraph  of  the  answer  in  question  sets  up,  by  way 
of  set-off,  a  claim  against  Kenyon^  the  payee  of  the  note, 
for  three  hundred  dollars.  This  was  pleaded  in  bar  of  the 
whole  complaint,  and  if  otherwise  good,  the  demurrer  was 
correctly  sustained,  because  the  paragraph  assumed  to  an- 
swer more  than  the  matter  pleaded  would  bar.  Conwell  v. 
Finnellj  11  Ind.  627.  There  was  no  error  in  the  ruling  on 
the  demurrer. 

The  evidence  offered,  and  rejected,  was  the  transcript  of  a 
certain  judgment.  The  evidence  was  properly  rejected, 
because  it  was  irrelevant  to  any  of  the  issues  in  the  cause. 
The  paragraph  of  the  answer,  in  support  of  which  the  evi- 
dence was  offered,  had  been  demurred  to,  and  the  demurrer 
sustained.  There  is  no  error  in  either  of  the  rulings  com* 
plained  of,  hence  the  judgment  must  be  affirmed. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Bohert  Parreity  for  the  appellant. 
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Whttehall  and  Others  v.  The  Statb,  on  the  relation  of 

Jones  and  Others. 

A  demurrer  to  a  complaint  on  an  administrator's  bond,  assigning 
seyeral  breaches,  one  of  which  is  well  assigned,  should  be  over- 
ruled. 

The  defendants  can  not  complain  of  a  special  finding  by  a  jury,  of 
damages  on  such  breaches  as  are  good,  and  a  failure  to  find  dam- 
ages on  those  which  are  not  well  assigned. 

APPEAL  from  the  Fountain  Common  Pleas. 

Per  Curiam, — In  a  suit  npon  an  administrator's  bond, 
where  several  breaches  are  assigned,  if  one  be  well  assigned, 
a  demurrer  to  all  must  be  overruled. 

•  Of  a  special  finding  on  such  breaches,  wherein  the  jury 
assess  damages  upon  a  part  of  the  breaches  which  are  good, 
and  assess  none  upon  the  others,  the  defendants  can  not 
complain  because  the  jury  did  not  assess  damages  against 
them  upon  all  the  breaches. 

When  the  heirs  sue  specially  for  injury  to  them  by  the 
malfeasance  of  the  administrator,  the  fact  that  the  widow 
has  been  paid  her  share,  and  does  not  complain,  is  not  a 
material  fact  in  the  suit. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

Mailortfy  Birehy  and  Taylor^  for  the  appellants. 


•  ♦< 


Williams  and  Others  v.  Coiiwell. 

APPEAL  from  the  Wayne  Common  Pleas. 
Per  Curiam. — ^In  this  case  no  exception,  in  any  form, 
appears  to  have  been  taken  to  the  rulings  of  the  lower 
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Oonrt,  nor  was  there  any  motion  for  a  new  trial  or  in  arrest. 
And  moreover,  in  looking  into  the  record,  we  perceive  no 
error. 

The  judgment  is  affirmed,  with  two  per  cent,  damages 
and  costs. 

W.  S.  Ballinger  and  D.  M.  Bradbury^  for  the  appellants. 
J,  B.  and  Jl  F.  Julian^  for  the  appellee. 
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Jenkins  and  Another  v.  Long  and  Another. 

At  common  law,  fraud  could  be  given  in  evidence  under  the  general 
issue;  but  under  the  code,  fraud  must  be  specially  pleaded,  by 
averring  the  existence  of  all  the  elements  necessary  to  be  proved 
to  make  a  fraud. 

If  the  alleged  fraud  consist  in  false  representations,  such  representa- 
tions  must  go  to  a  material  fact,  and  be  made  under  such  circum- 
stances that  the  party  has  a  right  to  rely  upon  them,  and  it  must 
appear  that  he  did  rely  upon  them. 

APPEAL  from  the  Wayne  Circuit  Conrt. 

Perkins,  J. — Suits  upon  notes  and  a  mortgage. 

Answer.  That  the  notes  were  given  for  the  purchase  money 
of  a  livery  stable,  horses,  carriages,  etc.,  and  the  good- will  of 
the  stable ;  that  the  owners  represented  that  the  profits  of  the 
stable  were  from  fifteen  hundred  to  two  thousand  dollars  a 
year ;  whereas,  they  aver,  that  the  business,  instead  of  being 
from  fifteen  hundred  to  two  thousand  dollars  a  year,  never 
cleared  exceeding  two  hundred  dollars. 

To  this  answer,  a  demurrer  was  sustained.  It  will  be 
observed  that  the  answer  is  uncertain,  in  this,  that  it  does 
not  plainly  appear  whether  the  parties  understood  the  repre- 
sentation to  refer  to  gross  receipts  or  net  profits.  A  motion 
to  have  it  made  more  certain  might  have  prevailed. 
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If  the  representation  was  that  the  profits  of  the  bosiness  had 
been,  and  then  were,  fifteen  hyndred  dollars  a  year,  and  the 
representation  was  relied  on  in  making  the  purchase,  and  it 
was  false,  it  may  have  been  such  an  one  as  amounted  to 
fraud ;  because  it  was  a  representation  of  a  fact,  and  not  the 
expression  of  an  opinioh;  whereas,  had  the  representations 
been  that  the  profits  would  amount,  in  future,  to  fifteen 
hundred  dollars,  it  would  not  have  been  a  fraud,  because  it 
would  have  been  the  expression  of  an  opinion,  and  not  the 
representation  of  an  asserted  existing  fact.  See  Fry  on 
Specif.  Perf.,  chap.  12.  The  subject  of  fraud  is  most  excel- 
lently treated  in  the  2d  edition  of  Fry  on  Specif.  Perf.  But 
the  answer,  in  the  case  at  bar,  was  bad,  for  failing  to  aver  that 
the  pDrchase  was  made  in  reliance  upon  the  representation. 

At  common  law,  fraud  could  be  given  in  evidence  under 
the  general  issue,  or  under  a  general  plea  of  fraud.  Cohee 
V.  Cooper,  8  Blackf.  116.  But,  under  the  code,  fraud  must  be 
specially  pleaded;  and  the  answer  of  fraud  must  contain  the 
averments  of  all  the  elements  necessary  to  be  proved  to  make 
a  fraud ;  and  they  are  that  the  representation  must  go  to  a 
material  fact ;  must  be  made  under  such  circumstances  that 
the  party  has  a  right  to  rely  on  it ;  the  party  must  rely  on  it, 
and  it  must  be  false  to  a  material  extent.  See  the  common 
law  forms  of  a  special  plea  of  fraud.  3  Chit.  PI.  962.  2  Swan 
Pr.  742.    See  Mattock  v.  Todd,  at  this  term. 

Per  Curiam. — The  judgment  is  affirmed,  with  one  per  cent, 
damages  and  costs. 

John  F.  Kibbey^  for  the  appellants. 

if.  WUsoTiy  for  the  appellees. 
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Whttbhall  V.  Thb  State,  on  Relation  of  Hall. 

In  a  donbtful  case,  where  tlie  Court  of  Common  Pleas  remoTes  an 
executor,  administrator,  or  guardian,  this  Court  will  not  interfere, 
by  reason  of  the  large  discretion  given  to  that  Court  in  such 
matters. 

APPEAL  from  the  Fountain  Common  Pleas. 

Per  Curiam. — This  was  a  proceeding  to  remove  an  admin- 
istrator for  neglect  of  duty,  etc.  The  removal  was  made. 
When  we  consider  the  supervisory  power  of  the  Probate 
Court,  which  our  Common  Pleas  is,  over  executors,  adminis- 
trators, and  guardians,  and  the  duty  resting  upon  that  Court 
to  vigilantly  exercise  it,  taken  in  connection  with  the  amount 
of  personal  knowledge  in  the  premises,  which  the  Court  will 
generally,  as  a  matter  of  course,  possess,  it  will  at  once  be 
conceded  that,  in  a  doubtful  case,  this  Court  should  not 
interfere  with  the  action  of  the  Court  below.  See  2  B.  S. 
by  G.  &  H.,  p.  491,  and  notes.   Ind.  Ex.  Man.,  p.  174,  et  8cq. 

The  judgment  below  is  affirmed,  with  costs. 

Malloryj  Birch^  and  Taylor ^  for  the  appellant. 
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Crousb  v.  Holman. 

A  conveyance  executed  by  a  person  nan  compos  mentis,  and  not  under 
guardianship,  is  not  absolutely  void,  but  voidable  only. 

No  contract,  valid  as  to  one  party,  can  be  held  utterly  void  as  to 
the  other. 

Section  11,  2  R.  S.  1852,  p.  233,  which  declares  "every  oontracfc, 
sale,  or  conveyance  of  any  person,  while  a  person  of  unsound  mind^ 
shall  be  void,"  applies  alone  to  "a  person  of  unsound  mind," 
found  to  be  so  in  the  mode  prescribed  by  the  Statutes. 
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Althongli  a  mortgagee,  holding  several  notes  secured  by  the  same 
mortgage,  which  mature  at  different  times,  and  one  of  which  is 
due,  may  foreclose  as  to  all,  yet  he  may  institute  his  suit  to  fore- 
close alone  as  to  the  note  due,  and  if  he  do  not  prosecute  but  one 
such  suit  at  the  same  term  of  Court,  he  shall  recover  costs  in  each 
successive  foreclosure. 

A  judgment  of  foreclosure  on  one  such  note  can  not  be  pleaded  as  a 
bar  to  a  subsequent  suit  on  the  same  mortgage  to  enforce  payment 
of  another  note,  because  said  notes  may  properly  be  considered  as 
80  many  successive  mortgages,  and  successive  causes  of  action. 

The  best  and  only  legitimate  evidence  of  the  value  of  land  at  the 
time  of  its  sale,  is  the  opinion  of  witnesses  who  have  personal 
knowledge  of  the  land,  and,  from  their  own  observation,  have 
become  acquainted  with  its  value. 

A  person,  alleging  unsoundness  of  mind  at  a  particular  time,  must 
establish,  by  the  preponderance  of  evidence,  that  he  was  not  of 
sound  mind  at  the  given  time ;  but  when  it  appears  that  a  person 
was,  at  a  given  time,  of  unsound  mind,  unless  the  unsoundness 
was  occasioned  by  some  temporary  or  transient  cause,  the  legal 
presumption  arises,  that  that  state  of  mind  continues,  until  the 
contrary  is  made  to  appear,  by  evidence ;  but  if,  notwithstanding 
such  unsoundness,  the  person  had  sufficient  disposing  memory,  as 
if  the  unsoundness  consisted  of  monomania,  not  impairing  his 
capacity  to  acquire  or  dispose  of  property,  then  it  devolved  upon 
the  party  interested  to  sustain  his  acts  in  the  particular  case,  to 
show  that  fact  by  evidence. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Davison,  J. — This  was  an  action  by  Holman  against  Croustj 
to  foreclose  a  mortgage  upon  real  estate,  in  Tippecanoe 
county.  The  mortgage  bears  date  January  the  1st,  1856, 
and  was  given  to  secure  the  payment  of  seven  promissory 
notes,  each  of  even  date  therewith,  and  each  for  one  thou- 
sand dollars.  The  last  three  notes,  viz. :  one  payable  January 
the  1st,  1860,  another  due  January  the  1st,  1861,  and  another 
payable  on  the  Ist  of  January,  1862,  were  alone  involved  in 
this  suit 
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Defendant's  answer  consists  of  a  general  denial  and  four 
special  defenses.  The  second  and  fifth  make  no  points  in 
the  case,  and  will  not,  therefore,  be  further  noticed.  The 
third  defense  alleges,  that  the  notes  and  mortgages  sued  on, 
with  other  notes,  were  given  for  the  purchase  money  of  the 
land  described  in  the  mortgage,  which  was,  at  the  date  of 
the  mortgage,  sold  and  conveyed  by  the  plaintiflF  to  the 
defendant,  and  that,  at  the  time  of  the  supposed  execution 
of  said  notes  and  mortgage,  by  the  defendant,  he  was  of 
unsound  mindj  and  incapable  of  transacting  business,  which 
unsoundness  of  mind  was,  at  that  time,  well  known  to  the 
plaintiff,  who  was  then  expressly  notified  thereof  by  the 
defendant's  mother ;  but  the  plaintiff,  with  a  full  knowledge 
of  the  defendant's  condition,  sold  him  the  land  for  a  sum 
greatly  beyond  its  value,  to  wit :  the  sum  of  two  thousand 
dollars  more  than  it  was  worth;  wherefore,  defendant  says, 
that  he  did  not  execute  said  notes  and  mortgage,  or  either 
of  them.  'Defendant  avers  that  he  has  paid  a  large  amount 
of  said  purchase  money,  viz. :  the  sum  of  six  thousand  four 
hundred  and  fifty  dollars;  has  made  lasting  and  valuable 
improvements  on  the  land,  and  has  paid  taxes  thereon  to 
the  amount  of  one  hundred  and  twenty  dollars;  that  he 
has  been  in  possession  of  the  land  from  the  10th  of  April, 
1856,  until  the  present  time,  and  he  offers  to  account  for 
the  rents  and  profits  of  the  land,  etc.,  after  deducting  the 
value  of  said  improvements  and  the  amount  paid  for  taxes, 
and  to  have  the  same  deducted  from  the  purchase  money 
paid  to  the  plaintiff  as  aforesaid,  and  for  any  balance  of 
such  purchase  money,  with  interest,  etc.,  the  defendant 
demands  judgment,  etc.  This  paragraph  is  verified  by 
affidavit. 

By  the  fourth  defense,  it  is  alleged,  inter  alia^  that  the 
plaintiff,  at  the  April  term,  1858,  recovered  a  judgment 
against  the  defendant,  in  the  Tippecanoe  Circuit  Court, 
upon  the  same  identical  mortgage,  for  the  foreclosure  of  all 
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the  equity  of  redemption  of  the  defendant,  in  and  to  the 
lands  therein  described,  etc.,  all  of  which  will  appear,  etc. 

To  the  third  defense,  the  plaintiff  replied,  that  on  the  Ist 
of  January,  1856,  he  executed,  to  the  defendant,  a  deed  in 
fee  simple,  for  the  land  described  in  the  mortgage ;  that,  at 
the  same  time,  the  defendant  paid  him  two  thousand  five 
hundred  dollars,  and  executed  the  mortgage  and  notes  in 
suit,  with  several  other  notes,  for  the  balance  of  the.  pur- 
chase money;  that  defendant  took  possession  of  the  lands 
sold,  on  the  1st  of  April,  1856,  and  continued  in  possession, 
and  still  was  in  possession,  enjoying  all  the  rents  and  profits; 
that  he  had  voluntarily  paid  the  first,  second,  third,  and 
fourth  installments  of  the  purchase  money,  as  they  respect- 
ively matured,  not  making  any  objection,  either  that  the 
mortgage  and  notes  had  been  obtained  from  him  by  fraud, 
or  that,  at  the  time  he  executed  them,  he  was  of  unsound 
mindj  or  that  the  bargain  was  hard,  or  that  any  advantage 
whatever  had  been  taken  of  him.  And  further,  the  reply 
alleges  that  defendant  was,  at  the  time  he  took  possession 
of  the  premises,  in  April,  1856,  of  sane  mind,  and  had  so 
remained  up  to  the  time  of  the  bringing  of  this  suit,  and 
that  he  had,  at  divers  times,  expressly  ratified  his  contract; 
that,  in  so  taking  possession  of  the  premises,  and  enjoying 
the  rents  and  profits,  and  voluntarily  paying  the  several 
installments  as  they  became  due,  being  all  this  time  of  sane 
mind,  and  of  full  capacity  to  transact  business,  he  fully 
ratified  and  confirmed  his  contract  of  purchase,  and  the 
execution  of  the  mortgage  and  notes  sued«on,  etc. 

The  reply  to  the  fourth  defense,  after  setting  out  the 
record  of  the  former  recovery,  mentioned  in  that  defense, 
alleges  that  no  other  foreclosure  had  been  had ;  that  it  waa 
taken,  on  a  warrant  of  attorney,  executed  by  the  defendant, 
authorizing  a  judgment  to  be  confessed  against  him,  on  one 
of  the  notes  secured  by  the  mortgage,  and  the  foreclosure 
of  the  mortgage,  and  that  the  proceedings  set  out  in  thia 
Vol.  XIX.- 


84  SUPREME  COURT  OF  INDIANA. 

Grouse  v,  Holman. 

reply  were  had,  in  pursuance  of  an  express  agreement 
entered  into  between  the  defendant  and  Robert  C.  Gregory, 
the  then  attorney  for  the  plaintiff;  that  the  foreclosure  of 
the  mortgage  for  the  note  then  due  was  not  to  operate  as 
a  discharge  of  the  mortgage  security  for  the  remaining 
notes;  nor  was  it  in  any  manner  to  operate  to  the  preju- 
dice of  the  plaintiff's  rights  to  enforce  the  security  as  to  the 
notes*  secured  by  the  mortgage,  and  not  then  due.  And, 
further,  no  execution  was  ever  issued,  or  sale  had,  under 
that  decree  of  foreclosure;  but  the  defendant  voluntarily 
paid  the  amount,  in  that  suit,  adjudged  against  him. 

To  these  replies  the  defendant  demurred  severally,  but 
his  demurrers  were  overruled,  and  he  excepted.  The  issues 
were  submitted  to  a  jury,  who  found  for  the  plaintiff. 
Motions  for  a  new  trial,  and  in  arrest,  denied,  and  judgment 
on  the  verdict. 

At  the  proper  time  the  defendant  moved  this  instruction : 
"If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
at  the  time  of  making  the  contract  in  question,  was  a  per- 
son of  unsound  mind,  and  the  plaintiff,  knowing  that  fact, 
took '  advantage  of  the  defendant's  weakness  to  drive  an 
advantageous  bargain,  then  the  contract  is  utterly  void,  and 
can  not  be  confirmed,  unless  upon  some  good  and  sufficient 
consideration."  The  Court  refused  so  to  instruct  the  jury, 
and  the  defendant  excepted.  It  may  be  noted  that  the 
point  made  by  this  instruction  is  involved,  also,  in  the  reply 
to  the  third  defense. 

We  have  a  stattite  "  defining  who  are  persons  of  unsound 
mind,  and  authorizing  the  appointment  of  guardians  for 
such  persons,"  etc.,  which  says :  section  1,  that  "  The  words, 
^  persons  of  unsound  mind,'  as  used  in  the  statute,  or  in  any 
other  statute  of  this  State,  shall  be  taken  to  mean  any  idiot, 
non  compoSy  lunatic,  monomaniac,  or  distracted  person.'* 
The  statute  then  points  out  the  mode  of  proceeding  against 
any  one  alleged  to  be  "  a  person  of  unsound  mind^  and  inca* 
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pable  of  managing  his  own  estate/*  authorizes  an  issue  as  to 
such  unsoundness  of  mind  to  he  made,  and  tried  by  a  jury, 
and  provides  that  "  If  such  jury  shall  find  "  the  person  alleged 
to  be  "  of  unsound  mind  "  to  be  so,  "the  Court  shall  appoint  a 
guardian  for  such  person,  who  shall  have  custody  of  his  per- 
son, and  the  management  of  his  estate."  The  statute  also 
provides,  that  whenever  it  is  alleged  that  such  person  of 
unsound  mind  has  become  of  sound  mind  again,  the  fact 
may  be  tried  and  determined  in  the  same  manner  as  the 
allegation  of  the  unsoundness  of  mind."  And  further,  the 
same  statute  declares,  in  section  11,  that "  Every  contract,  sale, 
or  conveyance  of  any  person,  while  a  person  of  unsound  mindj 
shall  be  void."    2  R.  S.  pp.  233,  234,  235. 

The  section  just  recited  is  relied  on  by  the  appellant  as 
settling  the  point  under  discussion.  He  contends,  that  under 
it  the  contract  entered  into  by  him,  he  being  at  the  time 
of  unsound  mind,  was  absolutely  void,  and,  in  sequence, 
incapable  of  ratification.  We  are  not  inclined  to  adopt  that 
conclusion.  It  is  not  pretended  that  Crouse^  the  defendant, 
had  ever,  under  the  provisions  of  the  statute,  been  found  to 
be  ^*  a  person  of  unsound  mind,"  and  the  result  seems  to  be 
that  that  section  does  not  strictly  apply  to  the  case  at  bar. 
Thus,  it  has  been  decided  that  "  The  deed  of  a  person,  non 
compos  mentiSy  under  guardianship,  is  void ;  that  the  decree 
and  letters  of  guardianship  take  from  him  all  capacity  to 
convey;  but  the  deed  of  such  person,  not  under  guardian- 
ship, conveys  a  seizin,  it  being  voidable  only,  and  not  void." 
Wait  V.  Maxwelly  5  Pick.  217.  In  view  of  this  decision, 
which  seems  to  be  correct,  we  deem  the  section  above  quoted 
as  applicable  alone  to  "a  person  of  unsound  mind,"  found  to 
be  so  in  the  mode  prescribed  by  the  statute.  At  all  events, 
the  term  "void,"  used  in  the  section,  when  applied  to  the 
contract  of  a  person  non  compos^  not  under  guardianship, 
should  not  be  taken  in  its  precise  technical  sense,  as  contra- 
distiDguished  from  ^*  voidable."    Allis  v.  Billings^  6  Met.  415. 
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In  that  case  it  was  held,  that  "A  deed,  conveying  land,  by 
a  person  when  of  unsound  mind,  was  voidable  only,  and  not 
void."  The  case  thus  cited,  is  relied  on  in  Arnold  v.  The 
Richmond  IronworJcs^  1  Gray  434,  as  a  correct  exposition  of 
the  law.  And  see,  also,  1  Blackstone's  Com.  241,  where  it 
is  said  that  '^  Idiots,  and  persons  of  non-sane  memory,  infants, 
and  persons  under  duress,  are  not  disabled  to  convey  or 
purchase ;  but  sub  modo  only,  for  their  conveyances  and  pur- 
chases are  voidable  only,  and  not  absolutely  void."  But, 
in  this  case,  it  must  be  conceded  that,  as  to  Holman,  the 
plaintiff,  the  contract  is  plainly  valid;  and  it  may,  in  our 
judgment,  be  laid  down  as  a  settled  rule,  that  no  contract^ 
valid  as  to  one  party,  can  be  held  utterly  void  as  to  the 
other.  15  John.  R.  528.  Our  opinion  is,  that  the  demurrer 
to  the  reply  to  the  third  defense  was  correctly  overruled, 
and  that,  in  refusing  the  instruction,  there  was  no  error. 

It  appeared,  by  the  evidence,  that  the  plaintiff,  at  the 
April  term,  1858,  recovered  a  judgment  against  the  defend- 
ant in  the  Tippecanoe  Circuit  Court,  upon  one  of  the  notes 
secured  by  the  mortgage,  and  the  only  one  then  due,  and 
also  a  decree  of  foreclosure,  and  an  order  of  sale  as  to  the 
amount  recovered ;  but  it  also  appeared,  that  that  judgment 
was  paid  off  by  the  defendant,  without  sale  of  the  mort- 
gaged premises.  In  reference  to  this  evidence,  the  defendant 
moved  thus  to  instruct  the  jury:  "If  you  believe  that  the 
plaintiff  had  had  one  foreclosure  of  the  mortgage  now  in 
suit,  and  had  not  foreclosed  as  to  all  the  notes  therein  em- 
braced, then,  the  plaintiff  having  neglected  to  recover  for  all 
be  might  in  said  foreclosure,  is  estopped  and  barred  from  a 
aecond  foreclosure  of  the  same  mortgage,  unless  you  should 
find  that  there  was  an  understanding  or  agreement  between 
the  plaintiff,  or  his  attorney,  and  the  defendant,  that  the 
same  should  not  operate  to  prevent  a  future  foreclosure  of 
the  same  mortgage."  The  Court  refused  the  instruction. 
We  are  referred  to  Fischli  v.  FischU^  1  Blackf.  S60,  where  it 
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18  laid  down  as  a  general  rale,  that  *^  Whenever  a  matter  \n 
finally  determined  by  a  competent  tribunal,  it  is  considered  at 
rest  forever ;  and  that  this  principle  embraces  not  only  what 
was  actually  determined,  but  every  other  matter  which  the  par- 
ties might  have  litigated  in  the  cause."  As  we  understand 
the  latter  branch  of  the  rule,  it  relates  simply  to  every  matter 
which  might  have  been  litigated  under  the  pleadings  in  the 
cause.  Does  it  apply  to  the  question  raised  by  the  instruction  ? 
The  statute  authorizes  a  party,  who  holds  notes  secured  by  a 
mortgage,  which  are  due  at  difierent  periods  of  time,  when 
one  or  more  of  them  become  due,  to  foreclose  the  mortgage 
as  to  all  the  notes.  2  B.  S.  p.  176.  Still,  he  may,  as  in  this 
instance,  institute  a  suit  to  foreclose  alone  as  to  a  note 
which  has  become  due,  because  the  notes  being  due  at  dif- 
ferent periods,  are  considered  as  so  many  successive  mort- 
gages ;  and  it  seems  to  follow,  that  they  may,  in  respect  to 
the  foreclosure,  be  deemed  so  many  successive  causes  of 
action.  Harris  v.  Harlen^  14  Ind.  439;  Murdoch  v.  Ford^ 
17  Id.  52.  If  this  construction  be  correct,  and  we  think  it 
Is,  a  judgnxent  of  foreclosure  on  one  of  the  notes  can  not  be 
pleaded  as  a  bar  to  a  subsequent  suit  on  the  mortgage.  But 
there  is  another  reason  why  the  plaintiff's  action  was  not 
barred  by  the  former  recovery.  The  defendant  paid  the 
judgment  debt;  the  mortgaged  premises  were  not  sold  under 
the  decree.  He  still  retained  his  equity  of  redemption,  and 
the  result  is,  the  foreclosure  was  incomplete,  and  not  effect- 
ive for  any  purpose,  other  than  to  preclude  a  second  recovery 
and  foreclosure,  as  to  the  note  embraced  in  the  proceeding. 
The  Court,  it  seems  to  us,  in  its  refusal  to  give  the  instrue- 
tion,  committed  no  error.  During  the  trial,  the  defendant 
offered  to  prove  by  Miller,  a  witness,  that,  some  eight  months 
prior  to  the  sale  of  the  lands  to  defendant,  the  plaintiff  pro- 
posed to  sell  them  to  witness  for  two  thousand  dollars  less 
than  he  afterward  sold  them  to  defeudant,  in  similar  pay- 
ments ;  and  that  the  lands,  in  that  space  of  time,  had  not 
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changed  in  value.  This  evidence  was  refused,  and,  we  think, 
correctly.  What  the  plaintiff  may  have  offered  to  take  for 
his  land  eight  months  before  he  sold  it,  is  no  proper  meas- 
ure of  its  actual  value  when  he  did  sell  it;  and,  though  the 
value  may  not  have  changed  within  the  stated  period,  still, 
the  plaintiff,  when  he  offered  to  sell,  may  have  acted  under 
inducements  to  take  less  than  the  real  value.  Indeed,  the 
best  and  only  legitimate  evidence  of  the  value  of  the  land, 
at  the  time  of  the  sale,  would  be  the  opinion  of  witnesses 
who  had  a  personal  knowledge  of  the  land,  and,  from  their 
own  observation,  had  become  acquainted  with  its  value. 

Another  question  arises  in  the  record.  The  defendant,  at 
the  proper  time,  moved  to  tax  the  costs  against  the  plaintiff, 
upon  the  ground  that  the  mortgage,  sought  to  be  foreclosed 
in  this  action,  had  been,  at  a  previous  term  of  the  Court, 
foreclosed,  as  to  one  of  the  notes  thereby  secured.  The 
motion  was  overruled,  and  an  exception  taken.  In  support 
of  this  motion  we  are  referred  to  section  401  of  the  Practice 
Act.  That  section  provides  thus :  "  When  the  plaintiff  shall, 
at  the  same  Courts  bring  several  actions  against  the  defend- 
ant, upon  demands  which  might  have  been  joined  in  one 
action,  he  shall  recover  costs  only  in  one  action,  unless  it  shall 
appear  to  the  Court  that  the  actions  affect  different  rights 
or  interests,  or  other  sufficient  reasons  exist  why  the  several 
demands  ought  not  to  have  been  joined  in  one  action." 
2  R.  S.  p.  127.  As  we  construe  this  section,  the  words  "  at 
the  same  Court,"  in  the  connection  in  which  they  are  used, 
were  intended  to  mean  "at  the  same  term"  of  the  Court. 
This  construction,  in  view  of  the  entire  enactment,  is  obvi- 
ously correct,  and  being  so,  the  section  does  not  apply  to  the 
point  involved  in  the  motion.  The  plaintiff,  it  is  true,  might, 
when  he  instituted  the  first  suit  on  the  mortgage,  have 
included  all  the  notes  which  it  secured;  but,  as  we  have 
seen,  it  was  competent  for  him  to  foreclose  as  to  one  or 
jnore  of  the  notes  that  had  matured.    And  having  done 
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this,  he  may,  at  a  subsequent  term  of  the  same  Court,  pro- 
ceed to  foreclose  as  to  the  other  notes,  without  incurring  the 
penalty  prescribed  by  the  statute,  of  paying  the  costs  of  suit. 

The  defendant  moved  another  instruction,  which  is  as  fol- 
lows :  "  It  devolves  on  the  defendant,  in  this  case,  to  show, 
by  the  preponderance  of  evidence,  that  he  was  not  of  sound 
mind  at  the  time  he  made  the  contract  involved  in  this 
case;  but  when  it  appears  in  proof  that  a  person  was,  at  any 
given  time,  of  unsound  mind,  (unless  from  some  temporary  or 
transient  cause,)  the  legal  presumption  is,  that  that  state  of 
mind  continues  until  the  contrary  is  made  to  appear  by  evi- 
dence. But  if,  notwithstanding  such  unsoundness,  the  defend- 
ant had  sui&cient  disposing  memory;  if  the  unsoundness 
consisted,  for  instance,  of  monomania,  not  impairing  his 
capacity  to  acquire  or  dispose  of  property,  it  devolves  upon 
the  plaintiff,  in  this  case,  to  show  that  fact"  This  instruction, 
thus  moved,  was  refused  by  the  Court,  and  the  defendant 
excepted.  In  this,  we  think,  there  was  error.  There  is 
evidence  in  the  record,  tending  to  prove  a  state  of  facts  to 
which  the  instruction  was  applicable,  and,  in  our  judgment, 
the  instruction  itself  enunciates  a  correct  exposition  of  the 
law.  In  Kenworthy  v.  William^y  6  Ind.  375,  which  was  a 
proceeding  to  invalidate  a  will,  it  was  held,  that  ^^  Where 
unsoundness  of  mind  is  established,  the  burden  of  proving  a 
suficient  disposing  memory,  when  the  will  was  executed," 
devolved  on  the  party  setting  up  its  validity.  This  decision 
is  sustained  by  numerous  authorities,  and  is,  it  seems  to  us, 
decisive  of  the  point  under  consideration.  For  the  error 
in  refusing  the  last  instruction,  the  judgment  must  be  re- 
versed. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Bobert  C.  Gregory  and  WUliam  C.  Wilson,  for  the  appellant. 

Z.  Baird  and  J.  J.  JoneSy  for  the  appellee. 
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Lamb  and  Others  r.  Donovan  and  Another, 

A  contraet,  which  is  the  foundation  of  an  action,  will  be  deemed  to 
be  unwritten,  unless  it  appear,  directly  or  inferentially,  from  the 
complaint,  to  have  been  in  writing. 

A  contract  made  with  one  person  for  the  benefit  of,  or  to  secure  the 
payment  of  money,  to  another,  may  be  enforced  by  the  latter. 

An  action  will  lie  to  recover  the  consideration  for  the  conveyance  of 
land,  although  the  deed  may  recite  that  the  consideration  has  been 
paid,  and  an  action  will  also  lie  to  recover  a  different  consideration 
from  that  expressed  in  the  deed,  and  not  inconsistent  therewith. 

'One  person  procures  a  conveyance  of  a  tract  of  land  to  be  made  to 
another  person,  in  consideration  whereof  the  latter  agrees  to  main- 
tain the  former  and  his  wife  during  their  lives,  and,  after  their 
•death,  to  pay  to  a  third  person  a  certain  sum  of  money;  Held^ 
that  said  third  person  may  maintain  an  action  for  said  sum  of 
money,  although  said  agreement  was  not  in  writing. 

APPEAL  from  the  Fountain  Circuit  Court. 

"WoRDEN,  J. — This  was  an  action  by  Giles  S.  Donovan  and 
Mary  Ann,  his  wife,  against  the  appellants.  The  complaint 
•eta  up,  in  substance,  the  following  facts : 

That  on,  etc.,  Barnabas  Lamb,  now  depeased,  who  was  the 
father  of  the  defendants  and  the  said  Mary  Ann,  having  pnr^ 
chased  a  piece  of  land  of  one  Isaac  M.  Coen,  but  not  having 
received  a  conveyance  therefor,  procured  the  said  Coen  to 
convey  the  said  land  to  the  defendants,  in  consideration  of 
which  the  defendants  agreed  to  support  and  maintain  the 
-said  Barnabas  and  his  wife  during  their  natural  lives,  and, 
after  their  death,  to  pay  to  the  said  Mary  Ann  the  sum  of 
one  thousand  dollars.  The  said  Barnabas  and  his  wife 
having  died,  this  suit  was  brought  for  the  recovery  of  the 
thousand  dollars  thus  stipulated  to  be  paid.  The  deed  from 
Coen  to  the  defendants  is  set  out,  the  consideration  therein 
expressed  being  four  thousand  dollars.    There  appear,  also. 
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among  the  pleadings,  a  mortgage  executed  by  the  defendants 
to  Barnabas  Lamb  to  secure  the  maintenance  provided  for, 
and  also  a  mortgage  executed  by  the  defendants  to  Coen^  to 
secure  one  thousand  dollars  of  unpaid  purchase  money. 

A  demurrer  to  the  complaint  was  overruled ;  issues  were 
formed  and  tried,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff. 

Two  objections  are  made  to  the  proceedings :  Jirsty  that  the 
complaint  was  bad,  and  secondy  that  the  Court  admitted  parol 
evidence  to  prove  the  contract  alleged.  One  objection  to 
the  complaint  is,  that  it  sets  up  no  written  agreement  for 
the  payment  of  the  thousand  dollars,  nor  does  it  aver  ex- 
pressly that  it  was  by  parol.  There  is  nothing  in  this  objec- 
tion. It  sufficiently  appears  that  the  agreement  relied  upon 
was  by  parol.  Unless  it  appears,  directly  or  inferentially, 
that  a  contract  sued  upon  was  in  writing,  it  will  be  deemed 
to  be  an  unwritten  contract. 

The  main  question  in  the  case,  arising  on  the  demurrer, 
and  on  the  admission  of  the  evidence,  is,  whether  the  parol 
agreement  for  the  payment  of  the  thousand  dollars,  in  view 
of  the  facts  appearing,  is  valid ;  for  if  valid,  it  can,  of  course, 
be  proven  by  parol.  It  is  insisted  that  if  this  agreement  is 
upheld,  it  will  be  a  plain  violation  of  the  rule  that  makes  a 
written  contract  between  the  parties  the  exclusive  medium 
of  determining  to  what  the  parties  bound  themselves.  This 
rule,  in  our  opinion,  has  no  application  to  the  case  before 
us.  The  contract  sued  upon  was,  for  aught  that  appears, 
entirely  by  parol.  The  causing  of  the  deed  to  be  made  to 
the  defendants  by  Coerij  and  the  execution  of  the  mortgages 
by  the  defendants,  were  but  in  part  execution  of  the  parol 
contract  that  had  already  been  made.  These  instruments  do 
not  constitute  the  agreement  sued  on,  but  were  executed  in 
part  performance  of  that  agreement  Had  the  agreement 
been  that  the  defendants  should  pay  to  the  grantor,  5ar» 
naba$,  one  thousand  dollars,  and  also  to  maintain  him  and 
Vol.  XIX.— 6 
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his  wife  during  life,  he  might,  undoubtedly,  have  brought 
an  action  for  the  money,  although  he  had  taken  a  mortgage 
to  secure  the  maintenance.  An  action  will  lie  to  recover 
the  consideration  for  the  conveyance  of  land,  even  though 
the  deed  recite  that  the  consideration  has  been  paid,  or  to 
recover  a  different  consideration  than  that  expressed  in  the 
deed,  and  not  inconsistent  therewith.  Vide  Emmons  v.  Little- 
Jieldj  13  Maine,  283.  Bingham  v.  WeiderwaXy  1  Comst.  509. 
Rockhill  V.  SpraggSj  9  Ind.  30. 

The  agreement  having  been  made,  so  far  as  the  one  thou- 
sand dollars  are  concerned,  for  the  benefit  of  said  Mary  Ann, 
she  may  sue  thereon.  ^ 

We  think  there  is  no  error  in  the  record,  wherefore  the 
judgment  must  be  affirmed. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Mallory  and  Birch,  for  the  appellants. 

McDonald  and  Boachy  for  the  appellees. 


♦  ♦t 


Shephabd  v.  Bebbb. 

APPEAL  from  the  Bipley  Common  Pleas. 

Per  Curiam. — On  the  evidence,  we  think  there  ought  to 
be  another  trial  of  this  cause. 

The  judgment  is  reversed,  with  costs;  cause  remanded  for 
another  trial. 

Edward  P.  FerriSj  for  the  appellant. 


♦  ♦♦ 


The  President  and  Dirbctors  op  the  Terre  Hautb  and 
Richmond  Railroad  Company  v.  Smith. 

In  an  action  against  a  railroad  company  for  killing  stock,  commenced 
in  the  Common  Pleas  or  Circoit  Court,  the  complaint  should  aver 


NOVEMBER  TERM,  1862.  48 

White  V,  Callinan. 

that  the  killing  was  the  result  of  negligence  on  the  part  of  the 
company. 
The  objections  that  there  is  a  want  of  jurisdiction,  and  of  a  cause  of 
action,  may  be  raised  upon  appeal* 

APPEAL  from  the  Putnam  Common  Pleas. 

Per  Curiam. — Suit  by  Smith  against  The  Terre  Saute  and 
Richmond  Railroad  Company^  to  recover  for  stock  killed 
by  the  machinery  of  the  road,  in  1858.  The  suit  was 
commenced  in  the  Common  Pleas,  and  the  complaint  did 
not  allege  negligence,  but  simply  that  the  road  was  not 
fenced. 

A  demurrer  to  the  answer  reached  back  to  the  com- 
plaint. 

The  cases  of  The  Jeffersonville^  etc.,  v.  Martin,  10  Ind.  41 6 ; 
The  Indianapolis,  etc.,  v.  Taffe,  11  Id.  458;  and  Indianap- 
olis, etc.,  V.  Kercheval,  16  Id.  84,  are  decisive  that  the  action 
can  not  be  maintained. 

The  objections  that  there  was  a  want  of  jurisdiction,  and 
of  a  cause  of  action,  may  be  raised,  upon  appeal. 

The  judgment  is  reversed,  with  costs;  cause  remanded  to 
be  dismissed. 

Henry  Secrest  and  Solon  Turman,  for  the  appellants. 

Williamson  and  Daggy,  for  the  appellees. 


»»# 


Whitb  v.  Callinan. 

Where  a  note  is  made  payable  to  an  unmarried  woman,  and  she  after- 
ward marries,  and  transfers  the  note,  by  delivery  merely,  as  a  gift, 
to  her  husband,  he  may  maintain  an  action  on  the  same  as  his  own. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Per  Curiam. — This  was  a  suit  by  Callinan  against  White^ 
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Upon  a  promissory  note,  payable  to  Wheelan  ^  Co.,  and  by 
them  indorsed  in  blank  to  Miss  Oilligan,  She  subsequently 
married  CallinaUj  and  delivered  the  note,  thus  indorsed,  to 
him  as  his  property,  as,  in  short,  a  gift,  and  does  not  set  up 
any  further  claim  to  it. 

Whitey  the  maker  of  the  note,  now  answers  to  Ccdlinan*s 
suit  upon  it,  that  it  is  not  his,  but  his  wife's  property.  Cal- 
linan  takes  issue  of  fact  upon  the  answer,  and  the  above 
facts  appear  in  evidence  on  the  trial  of  the  issue.  The 
Court  held  that  the  note  was  Callinan\  and  we  affirm  the 
judgment. 

Affirmed,  with  five  per  cent,  damages  and  costs. 

Daniel  MacSy  for  the  appellant. 

Oeorgc  Gardner j  for  the  appellee. 


•  »• 
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Kenton  and  Others  v.  Williams. 

A  complaint  on  a  note,  averring  that  it  was  made  and  delivered  to  tha 
plaintiff  by  the  defendants,  who  were  partners,  bj  their  agent,  who 
signed  the  same,  A.  B.,  ^^Agt.",  and  that  it  remains  unpaid,  would 
not  be  a  good  complaint  at  law ;  but  in  equity,  as  a  general  rule, 
wherever  an  agent  has  contracted  within  the  sphere  of  his  agency, 
and  the  principal  is  not,  by  the  form  of  the  contract,  bound  at  law, 
the  Court  will  enforce  it  against  the  principal,  upon  principles  e» 
<Bquo  et  bono. 

Hatter  in  abatement  can  not  be  answered,  either  after  or  concurrently, 
with  matter  in  bar,  but  must  precede  it,  or  it  will  be  considered  to 
have  been  waived. 

APPEAL  from  the  St.  Joseph  Circuit  Court. 

WoRDEN,  J. — This  was  an  action  by  Williams  against  the 
appellants,  upon  a  promissory  note.  Judgment  for  the 
plaintifil 
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The  complaint  alleges,  that,  on  the  23d  day  of  June,  1860, 
the  defendants  were  co-partners,  trading  and  doing  businesa 
under  the  firm  name  and  style  of  the  "Farmers'  Union 
Store,''  at  Elkhart,  on  which  day  the  defendants,  by  their 
agent,  Solomon  JV.  Chappel^  (who  was  one  of  the  firm,)  made 
and  delivered  to  the  plaintifi;'  the  following  promissory  note, 
which  is  unpaid,  viz. : 

"  $250.  Elkhart,  June  23i,  1860. 

"Due  Michael  Williams^  or  order,  two  hundred  and  fifty 
dollars,  value  received,  with  interest  at  ten  per  cent.,  if  not 
called  for  within  three  months;  if  paid  in  three  months, 
no  interest,  without  any  relief  whatever  from  valuation  or 
appraisement  laws.  8.  N.  Chappel,  AgC 

The  defendant,  S,  N.  Chappelj  who  signed  the  note, 
pleaded  in  abatement,  under  oath,  that  he  was  not  a  resi- 
dent  of  St.  Joseph  county,  and  had  not  been  there  served 
with  process,  but  that  he  was,  on,  etc.,  a  resident  of  Elkhart 
county.    A  demurrer  was  sustained  to  this  answer. 

The  other  defendants  demurred  to  the  complaint,  but  the 
demurrer  was  overruled. 

These  rulings  present  the  first  and  most  material  question 
for  our  consideration,  viz. :  Does  the  complaint  state  a  good 
cause  of  action  against  any  of  the  defendants,  except  Chap* 
pelf  the  maker  of  the  note?  If  not,  the  demurrer  to  the 
complaint  filed  by  the  other  defendants  should  have  been 
sustained ;  and,  for  the  same  reason,  the  demurrer  to  Chap- 
peVs  answer  in  abatement  should  have  been  overruled,  as, 
in  such  case,  he  would  be  the  sole  defendant  who  could  be 
sued  on  the  note,  and  the  suit  should  have  been  in  the 
county  where  he  resided.     Code,  sec.  33. 

The  note  purports  to  bind  no  one  but  Chappel.  The  addi- 
tion of  "  agt.",  appended  to  his  signature,  does  not  add  to, 
or  vary,  its  legal  effect.  The  question  then  arises,  whether 
extrinsic  matter  can  be  averred  and  supported  by  parol 
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proofy  connecting  other  parties  with  the  note,  and  making 
them  liable  thereon  as  makers.  The  authorities  upon  this 
point  are  somewhat  conflicting,  but  we  think  that,  at  law, 
the  weight  of  them  is  against  the  admission  of  such  evi- 
dence, so  as  to  support  an  action  upon  the  instrument  against 
other  parties.  Parsons  on  Cont.,  p.  48,  and  authorities  cited 
in  note  a.  Smith  on  Cont.,  p.  412,  and  notes.  Thompson 
V.  Davenport,  2  Smith  Lead.  Ca.,  p.  212,  and  notes.  Story 
on  Agency,  sec.  147,  and  note.  The  Board  of  Commission' 
ers  of  Warrick  Co,  v.  Butterworth,  17  Ind.  129. 

But  the  rule  in  equity  is  different.  Says  Mr.  Justice 
Story:  "Indeed,  it  may  be  asserted,  as  a  general  rule,  that 
in  all  cases  where  an  agent  has  contracted  within  the  sphere 
of  his  agency,  and  the  principal  is  not,  by  the  form  of  the 
contract,  bound  at  law,  a  Court  of  Equity  will  enforce  it 
against  the  principal,  upon  principles  ex  cequo  et  bono. 

In  the  case  of  Clark's  Executors  v.  Van  Riemsdyk,  9 
Cranch,  153,  a  bill  in  equity  was  maintained  against  a  firm 
to  recover  the  amount  of  a  bill  of  exchange  drawn  by  one 
of  its  members,  in  his  own  name  only. 

The  Court  bfelow  was  authorized  to  administer  equitable 
as  well  as  legal  relief,  and,  in  view  of  this  fact,  we  are  of 
opinion  that  the  demurrer  to  the  complaint  was  properly 
overruled,  as  the  averments  therein  are  suflSicient  to  connect 
all  the  partners  with  the  note,  and  hold  them  equitably 
liable  thereon.  It  follows  that  the  demurrer  was  properly 
sustained  to  the  answer  of  Chappel  on  abatement,  some  of 
those  properly  made  defendants  residing  in  the  county  where 
the  suit  was  brought. 

After  the  above  steps  had  been  taken  in  the  cause,  the 
defendants  answered:  1.  By  general  denial.  2.  In  abate- 
ment, that  there  were  other  parties,  naming  them,  constitu- 
ting the  firm,  who  were  not  joined  as  defendants.     3.  Usury. 

The  plaintiff  moved  to  strike  out  the  second  paragraph 
of  the  answer,  but  the  motion  was  overruled,  and  issue 
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taken  thereon ;  upon  the  trial  of  which  issue  by  the  Court, 
there  was  a  finding  for  the  plaintiff.  On  the  trial  of  this 
issue,  the  defendants  moved  for  leave  to  amend  the  answer, 
by  adding  names  thereto,  so  as  to  make  it  correspond  with 
the  proof,  but  this  motion  was  overruled.  We  shall  not 
stop  to  inquire  whether  any  error  would  have  been  com- 
mitted in  refusing  leave  to  amend  the  answer  in  abatement, 
had  it  been  properly  in  the  case.  The  non-joinder  was  mat- 
ter of  abatement,  and  could  not  have  been  taken  advantage 
of  otherwise.  Chitty  Plead.  46.  Whatever  may  be  the 
practice  in  New  York,  or  elsewhere,  of  pleading  in  bar  and 
abatement  at  the  same  time,  the  rule  has  been  settled  in  this 
State,  under  the  code,  that,  as  at  common  law,  a  plea  in  bar 
is  a  waiver  of  matter  of  abatement.  Matter  of  abatement 
can  not  be  answered,  either  after,  or  concurrently  with, 
matter  in  bar.  Jones  v.  The  Cincinnati  Type  Foundry  Co.j 
14  Ind.  92. 

The  Court  should  have  stricken  out  the  answer  setting  up 
the  non-joinder,  but  as  the  issue  formed  thereon  was  found 
for  the  plaintiff,  no  harm  was  done. 

The  issues  upon  the  merits  were  tried  by  the  Court  and 
found  for  the  plaintiff,  and  the  evidence  in  the  cause  is 
before  us,  which,  in  our  opinion,  fully  justifies  the  finding. 

The  defendants  had  formed  themselves  into  a  joint  stock 
company,  the  objects  of  which  are  set  forth  in  the  following 
preamble  to  their  articles  of  association,  or  "  constitution :  '* 

"The  object  of  this  association  is  the  promotion  of  the 
interests  of  the  producing  class,  by  relieving  them  from  the 
payment  of  the  intermediate  profit  now  charged,  by  the 
retail  dealer,  upon  articles  entering  largely  into  the  con- 
sumption of  every  family,  by  purchasing  and  distributing 
the  same  at  the  lowest  point  attainable,  and  by  subserving 
such  other  interest  in  the  sale  of  produce  as  may  be  found 
practicable  and  beneficial;  to  secure  concert  of  action  in 
furtherance  of  these  objects,  we  associate  and  organize  our- 
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selves  into  a  body  mercantile,  and  designate  the  same  as 
the  *  Farmers*  Union  Store/  located  in  the  village  of  Hlk- 
hart  J  Elkhart  county ,  Indiana,  and  adopt  the  following  con- 
stitution/' etc. 

The  "constitution"  provides,  among  other  things,  for 
subscriptions  of  stock  to  the  association,  and  for  the  pur- 
chase and  sale  of  goods,  on  terms  therein  provided  for ;  and, 
also,  for  the  appointment  of  a  managing  agent,  who  should, 
ex  officiOy  be  secretary  and  treasurer  of  the  association. 

It  appears  that  Chappelj  who  signed  the  note,  was  the 
managing  agent,  being  one  of  the  members  of  the  associa- 
tion, and  that  the  note  was  given  for  money  deposited  by 
the  plaintiff  with  Chappelj  as  the  agent  of  the  association, 
and  that  the  money  was  used  by  the  association.  Chappd 
says  ho  signed  the  note  for  the  members  of  the  association. 
These  facts  clearly  make  the  members  of  the  association 
liable  in  equity,  upon  the  note.  "In  joint-stock,  and  other 
large  companies,  which  are  not  incorporated,  but  are  a  sim- 
ple, although  an  extensive  partnership,  their  liabilities  to 
third  persons  are  generally  governed  by  the  same  rules  and 
principles  which  regulate  common  commercial  partnerships.'' 
Story  on  Part.,  sec.  164. 

There  is  no  error  in  the  record  of  which  the  appellants 
can  complain,  hence  the  judgment  must  be  affirmed. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

0.  H.  Mairif  A.  Heathy  and  J.  A.  Listorij  for  the  appellants. 


♦  »• 


19    48  HiTTNKR  V.  The  State. 

154   671 

If  a  jury,  in  a  criminal  case,  retire  to  consider  of  tbeir  yerdict^  in 
the  charge  of  a  bailiff  who  has  taken  a  general  oath  to  disoharge 
his  duties  as  such,  and  they  afterward  return  a  yerdiot|  the  same 
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will  not  be  disturbed  beoauae  the  bailiFs  oaUi  was  not  in  the 
precise  form  prescribed  by  law. 

It  is  not  error,  on  the  trial  of  a  prisoner  for  murder,  to  permit  tbe 
State  to  prove  that  he  attempted,  while  in  jail,  to  escape,  bnt  was 
retaken. 

On  the  trial  of  a  defendant  on  an  indictment  for  murder,  it  is  error 
to  charge  the  jury,  without  qualification,  that,  if  the  defendant 
made  an  unlawful  attack,  or  got  into  a  fight  with  the  deceased, 
upon  a  sudden  heat,  and  slew  him  in  the  controversy,  he  would  be 
guilty  of  manslaughter,  at  any  rate,  because,  even  under  such  cir- 
oumstances,  the  defendant  would  be  entitled  to  the  benefit  of  any 
retreat,  fiigbt,  or  withdrawal  from  the  contest  which  he  might,  in 
good  &ith,  have  made,  or  attempted  to  make,  although  he  was  the 
aggressor  in  the  first  instanoe. 

APPEAL  from  the  Floyd  Circuit  Court. 

Haiota,  J. — Hittner  was  indicted  for  murder  in  the  first 
degree ;  tried  and  convicted  of  manslaughter. 

Several  errors  are  assigned. 

I.  Upon  the  ruling  of  the  Court  in  receiving  and  filing  the 
verdict. 

This  is  based  upon  the  fact  that  the  jury,  v^hile  consid- 
ering of  their  verdict,  were  in  charge  of  a  person  sworn  to 
^  well  and  truly  discharge  his  duties  as  bailiff  to  said  jury 
according  to  law;"  and  who  was  not  sworn  in  the  form,  it 
is  insisted,  that  is  prescribed  by  statute.  Sec.  329,  p.  118, 
2  S.  S.  1852.  It  is  not  shown  that  said  jury  or  bailiff  mis* 
behaved.  A  motion  to  discharge  the  prisoner  for  the  same 
cause  was  also  overruled. 

It  appears  to  us  the  statute  in  question  is  directory  to 
the  officer.  People  v.  Cook,  14.  Barb.  259.  4  Seld.  88.  19 
Wend.  143.  His  duty  is  thereby  prescribed,  and  a  per- 
formance thereof  would  devolve  upon  him,  upon  his  accept- 
ing the  place,  and  taking  the  general  oath  to  discharge  his 
duties. 

It  might  be  further  said,  that,  even  if  this  should  be; 
Vol.  XEL— 7- 
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regarded  as  a  technical  error,  it  ehould  not  reverse  the  judg- 
ment.   Sec.  160,  p.  882,  2  B.  S. 
IL  In  overruling  a  motion  for  a  new  trial. 

1.  Because  of  the  reception  of  improper  testimony,  viz. : 
the  evidence  of  the  sheriff  and  jailer,  to  the  effect  that  while 
th«  defendant  was  in  jail  it  was  broken,  and  he  and  others 
attempted  to  escape,  but  were  retaken.  It  had  been  shown 
that^  at  the  time  of  the  homicide,  the  defendant  did  not 
attempt  to  escape.  These  were  circumstances  for  the  con- 
sideration of  the  jury;  perhaps,  as  the  Court  said  to  them, 
they  did  not  "  amount  to  much." 

2.  In  the  charges  given  and  those  refused.  The  defendant 
requested  the  Court  to  instruct  in  writing.  This  duty  was 
performed.  The  defendant  also  asked  special  instructions, 
which  were  reduced  to  writing,  but  the  Court  refused  to  give 
them.  The  legal  propositions  intended  to  be  advanced  by 
the  special  charges  appear  to  us,  with  perhaps  one  exception , 
to  be  conveyed  in  the  general  charge  of  the  Court  The 
ideas  are,  apparently,  the  same,  although  the  language  in 
which  they  are  couched  is  not.  Gra.  &  W.  on  New  Trials, 
8d  vol.,  848. 

The  exception  above  indicated  arises  upon  that  part  of  the 
instruction  in  reference  to  the  right  of  self-defense.  ! 

The  charge  given  was  that  ''  If  the  parties  quarrelled,  and 
got  into  an  unpremeditated  fight,  and,  in  the  course  of  that 
fight,  the  defendant,  without  any  previous  malice,  in  the  sud- 
den heat  of  the  contest,  pulled  out  his  knife,  and  stabbed  the 
deceased,  that  would  be  manslaughter,  and,  in  such  a  case  as 
that,  in  the  absence  of  malice,  it  would  make  no  difference 
who  gave  the  first  blow.  The  doctrine  of  self-defense  must 
be  considered  with  reference  to  the  condition  of  the  parties 
at  the  time.  If  the  defendant  was  unlawfully  attacked  by 
the  deceased,  then  he  might  resist,  and  lawfully  kill  the  de- 
ceased, in  necessary  self-defense,  if  he  had  reason  to  believe, 
and  did  belieVe,  it  was  necessary  to  kill  to  save  his  own  life^ 
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or  avoid 'considerable  personal  barm;  but  if  the  defendant 
himself  made  the  unlawful  attack,  or  if  there  was  a  fight 
upon  a  sudden  quarrel,  then  the  defendant,  if  he  killed  the 
deceased,  could  not  escape  on  plea  of  self-defense.  He  would 
be  guilty  of  manslaughter,  at  any  rate,  and  might  be  guilty 
of  murder,  if  the  facts  indicated  malice.'^  ^ 

The  defendant  objects  to  the  latter  part  of  the  charge,  and 
insists  that  it  is  not  only  not  good  law,  but  that  it  prejudiced 
his  defense.  This  latter  part  of  the  charge,  when  considered 
in  connection  with  the  former  part  of  the  same,  appears  to  be 
susceptible  of  this  construction  only,  viz. :  That  the  defend- 
ant would  be  guilty  of  manslaughter,  if,  in  the  absence  of 
malice,  he  killed  the  deceased  in  a  fight  in  which,  first,  he,  the 
defendant,  was  the  assailant,  or,  secondly,  in  a  fight  arising 
out  of  sudden  heat,  in  which  he  did  not  strike  the  first  blow. 

But  one  witness  testified  as  to  the  commencement  of  tha 
fight  in  which  the  fatal  blow  was  given.  Several  others  tes* 
tified  in  reference  to  its  progress  and  termination.  The  wit- 
ness  who  saw  the  whole  transaction  differed  in  his  statements 
from  those  who  saw  a  part  only,  as  to  that  part,  in  this— 
those  who  saw  the  latter  part  only,  stated  that  the  deceased 
had  the  defendant  against  a  fence,  by  the  side  of  the  highway, 
kicking  him.  The  other  stated  that  the  whole  transaction  took 
place  in  the  public  highway,  where  the  defendant  pulled  the 
deceased  ofi*  his  horse,  whereupon  the  deceased  struck  him, 
and  received  the  fatal  stab.  If  the  evidence  of  those  who 
saw  the  latter  part  of  the  transaction  only  should  prevail,  the 
jury  might  have  inferred  that  the  defendant  had  retreated, 
or  been  pushed  to  the  wall — that  is,  to  the  fence — and  then, 
with  a  pocket-knife,  gave  the  blow  which  proved  fatal. 

Whether  he  had,  or  had  not,  a  legal  right  to  strike  that 
blow,  depended,  in  the  opinion  of  the  Court,  upon  a  question 
of  fact,  namely:  Were  they  fighting  upon  a  sudden  heat?  or 
was  the  defendant  originally  the  assailant  ?  If  either  ques- 
tion should  be  answered  in  the  affirmativCi  then  the  defend- 
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ant  had  no  such  legal  right,  although  he  was  thus  pushed, 
according  to  the  instructions  given.  The  instructions  asked 
were  based  upon  the  idea  that  if,  at  the  time  of  the  killing, 
the  defendant  had  reasonable  ground  for  belief  that  such  act 
was  necessary  to  save  his  own  life,  or  prevent  grievous  bodily 
h«rm,  he  might  so  act.  The  origin  of  the  fight  is  not 
noticed. 

If  A,  a  man  of  much  strength,  should,  upon  the  spur  of 
a  sudden  quarrel,  strike  B,  a  weak  man,  and,  following  up 
his  advantage,  should,  in  the  commission  of  grievous  bodily 
harm,  receive  a  fatal,  but  unpremeditated,  blow,  should  B 
receive  the  penalty  of  manslaughter?  So  if,  in  a  like  case, 
B  should  strike  the  first  blow  with  his  hand,  and  A,  over- 
stepping the  bounds  of  mere  defense,  should  proceed  to  com- 
mit such  harm  as  should  make  it  necessary  for  B  to  strike 
with  a  weapon  to  save  his  life,  would  he  be  guilty  of  man- 
slaughter in  thus  slaying  A? 

One  ought  not  to  have  brought  upon  himself  the  neces- 
sity which  he  sets  up  in  his  own  defense.  1  Hawk.  P.  0. 
p.  82,  sec.  22.  Vaiden  v.  Commonwealthy  12  Grat.  717.  Haynes 
V.  The  State,  16  Ga.  465.  Or,  if  het  has  brought  it  on,  he 
must  put  into  actual  exercise  his  duty  of  withdrawing  from 
the  place ;  that  is,  retreating  to  the  wall,  before  he  should 
be  justifiable  in  striking  the  fatal  blow.  Foster,  227.  The 
State  V.  mil,  4  Dev.  and  Bat.  491.  The  State  v.  HbweUy 
9  Ind.  485.  And  this  falling  back  to  "  the  wall "  must  be, 
in  good  faith,  a  retreat  or  flight,  and  not  a  mere  design  to 
protect  himself  under  the  shield  of  the  law.  1  Hawk«  P.  C. 
479,  480.    2  Bishop's  Crim.  L.  565. 

In  view  of  these  authorities,  the  ruling  of  the  Court  appears 
to  have  been  correct  in  refusing  the  instruction  asked;  but 
it  was  wrong  upon  the  latter  part  of  the  instruction  given, 
in  view  of  the  evidence  in  the  case.  It  was  not  right  to  say 
to  the  jury,  without  qualification,  that  if  the  defendant  made 
an  unlawful  attack,  or  got  into  a  fight  with,  the  deceased, 
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upon  a  sadden  heat,  and  slew  him  in  the  controversy,  he 
**  would  be  guilty  of  manslaughter,  at  any  rate/' 

The  quall&catioa  of  the  charge,  which  we  think  should 
have  been  made,  should  have  been  directed  to  meet  the  set- 
tled principle  of  law  above  quoted:  namely,  giving  the 
accused,  under  such  circumstances,  the  benefit  of  his  retreat, 
flight,  or  withdrawal  from  the  contest,  if  the  jury  believed, 
from  the  evidence,  that  such  was  the  fact,  although  he  might 
have  been  the  aggressor  in  the  first  instance. 

As  this  instruction  may  have  misled  the  jury  in  determ- 
ining the  value  of  the  evidence  given,  the  judgment  will  be 
reversed. 

Per  Ouriam. — Judgment  reversed,  with  orders  to  the 
derk,  etc. 

John  H.  Stotsenburg  and  Thomas  M.  Brown^  for  the  appel- 
lant. 

John  P.  TJaheTy  Attorney-General,  and  Chambers  T.  Patti- 
Jm,  for  the  State. 
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RocHB  V.  Washington. 

A  «OBtr«ot  of  marriage,  formed  in  Indiana,  between  residents  of 
the  State  of  Indiana,  to  be  valid,  must  conform  to  the  laws  of 
Indiana. 

A  Biarriage  between  a  male  and  female  of  the  Miami  tribe  of  In- 
dians, formed  according  to  the  customs  of  the  tribe,  while  the 
parties  to  it  were  residents  of  Indiana,  can  not  be  recognized  as 
a  valid  marriage  under  the  laws  of  Indiana. 

The  Miami  tribe  of  Indians  is  not  a  nation,  or  independent  people, 
between  which  and  ourselves  the  principles  and  regulations  of 
international  law  can  apply,  or  be  enforced. 

APPEAL  from  the  HurUxngtori  Circuit  Court 
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Perkins,  J.+Suit  for  partition,  instituted  by  J^VqnciaJEcwA- 
ington  against  JoJmJRoche.    Partition  adjudged.    Motion  for 
a    new  trial    overruled.     Commissioners    report    partition. 
Report  confirmed.    New  trial  denied.    Appeal  to  this  Court 
/  The  cause  was  decided  upon  the  following  agreed  case : 

\ ^It  is  hereby  agreed,  by  the  parties  to  this  action,  that 

the  following  are  the  facts  of  the  case :  The  land  in  question^ 
of  which  partition  is  prayed,  was  the  property  of  La-ka-ko^ 
quaky  alias  Jane  Richardville,  who  died  seized  of  the  same  in 
1857,  leaving  no  children,  nor  father  or  mother,  but  leaving 
her  husband,  as  hereinafter  stated,  whose  name  is  Oeorge 
Washington^  and  her  sister,  Catharine  Bichardvilley  her  brother, 
Snap  Richardville,  and  Francis  Washington^  the  plaintiff,  who 
is  an  only  son  of  her  sister,  Ah-tah-pe-tah-neah,  deceased.  It 
is  further  agreed,  that  the  defendant,  John  Roche,  has  the 
title  of  Oeorge  Washington,  Catharine  and  Snap  RichardviUey 
conveyed  to  him  since  the  decease  of  the  said  Jane  Richard- 
ville.  It  is  further  agreed,  that  all  of  the  foregoing  persons, 
except  the  defendant,  are,  or  were,  Miami  Indians. 

"  It  is  further  agreed,  that,  in  the  year  1844,  the  said 
George  Washington,  according  to  the  manner  and  custom  of 
marriage  in  said  Miami  tribe  of  Indians,  was  duly  married 
to  Le-qua,  a  Miami  Indian,  with  whom  he  lived,  residing  in 
Huntington  county,  Indiana,  where  a  part  of  the  said  Miami 
tribe  then  and  since  have  resided — that  in  the  year  1846,  the 
said  George  Washington  and  the  said  Le-qua,  according  to  the 
manner  and  custom  of  divorce  in  said  Miami  tribe,  were 
duly  divorced  —  that  in  the  same  year,  1846,  said  Le-qua 
removed  to  Kansas  territory,  where  she  has  since  resided, 
and  now  resides  —  that  afterward,  in  the  year  1847,  said 
George  Washington,  according  to  the  custom  of  said  tribe  of 
Indians,  was  married  to  the  said  Ah-tah-pe-tah-neah,  who 
departed  this  life  in  1852,  leaving  said  Francis  Washington 
her  only   surviving  child  —  that   afterward,  in   1853,  said 
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George  Washington^  according  to  the  custom  of  said  Indian 
tribe,  was  married  to  said  La-ka-ko-quah^  alias  Jane  Richard- 
trille,  and  that  the  two  lived  together,  and  cohabited  as  man 
and  wife,  till  her  death,  at  the  County  of  Huntingtony  in 
1857,  she  dying  childless. 

'^  It  is  farther  agreed,  that  the  Indian  custom  of  marriage 
requires  no  ceremony  further  than  the  agreement  of  the 
parties  to  live  together  as  husband  and  wife,  the  agreement 
being  consummated  by  living  and  cohabiting  together  as 
such. 

^  It  is  further  agreed,  that  the  Indian  custom  of  divorce 
requires  no  special  form  of  proceeding,  other  than  that  the 
parties  disagree,  and,  by  consent,  separate,  the  mother  usu- 
ally taking  care  of,  and  receiving  the  annual  payment  of  the 
Government  to,  the  children ;  and  that  the  said  customs  of 
marriage  aAd  divorce  are  the  ancient,  immemorially  con- 
tinued, and  present  existing  customs  among  all  of  said  tribe 
of  Indians,  and  the  law  thereof;  and  that  the  same  have 
continued  to  exist,  as  their  customs  and  laws,  from  a  period 
beyond  the  memory  of  man. 

"  J.  R.  CoT'FROTH,  Attorney  for  Defendant. 
"  L.  P.  MiLLiGAN,  Attorney  for  Plaintiff  J* 


The  question  intended  to  be  presented  for  our  decisioh 
in  this  cause,  is,  whether  the  Courts  of  Indiana  will  hold 
valid,  as  marriages,  such  unions,  and  as  divorces,  such  sepa- 
rations, as  those  described  in  the  agreed  statement  of  facta, 
they  having  been  made  under,  and  being  sanctioned  by,  the 
laws  of  the  Miami  tribe  of  Indians. 

It  is  claimed  that,  by  the  law  of  nations,  the  Courts  of 
Indiana  must  uphold  Indian  marriages.  The  law  of  nations, 
or  international  law,  is  mainly  of  modem  origin,  growing 
out  of  increased  commercial  and  social  intercourse,  and 
exists  only  among  civilized  states.  1  Kent,  p.  1.  It  is  very 
properly  divided   by  late  writers  into  public  and  private. 


«e  SUPREME  COUET  OF  mDIAlTA. 


Boche  V,  WaBhington. 


Public,,  that  which  regulates  the  political  iritercouree  of 
nations  with  each  other.  Private,  that  which  regulates  the 
comity  of  states  in  giving  effect,  in  one,  to  the  munici- 
pal laws  of  another,  relating  to  private  persons,  their  con- 
tracts, etc. 

The  first  question  to  be  decided  is,  then,  Does  a  tribe  of 
North  American  Indians  constitute  a  state  ?  We  think  not. 
A  state  has  been  defined  to  be  ^' a  people  permanently 
occupying  a  fixed  territory,  bound  together  by  common  laws, 
habits,  and  customs  [or  by  a  constitution,]  into  one  body 
politic,  exercising,  through  the  medium  of  an  organized  gov- 
ernment, independent  sovereignty  and  control  over  all  per- 
sons and  things  within  its  boundaries,  capable  of  making 
war  and  peace,  and  of  entering  into  international  relations 
with  other  communities."  See  New  Am.  Cyclop,  vol.  10, 
p.  860.  Wheat.  L.  of  Nations,  pp.  63,  64.  1  Kent,  188, 189. 
But  few  of  the  particulars  enumerated  as  constituting  a 
state,  exist  in  a  tribe  of  North  American  Indians.  See,  how- 
ever, The  Cherokee  Nation  v.  Georgia^  6  Pet.  (TJ.  S.)  Rep.  1. 
This  the  Court  judicially  takes  notice  of  as  matter  of  general 
historical  knowledge;  the  Indians  are  not  educated  above 
the  condition  of  nomadic,  pastoral  tribes,  if  up  to  it.  Nei- 
ther, were  these  tribes  conceded  to  be  states  or  nations,  in 
the  political  or  international  sense  of  the  terms^  are  they 
civilized. 

Civilization,  it  is  true,  is  a  term  which  covers  several  states 
of  society ;  it  is  relative,  and  has  not  a  fixed  sense ;  but,  in 
all  its  applications,  it  is  limited  to  a  state  of  society  above 
that  existing  among  the  Indians  of  whom  we  are  speaking. 
It  implies  an  improved  and  progressive  condition  of  the 
people,  living  under  an  organized  government,  with  system- 
atized labor,  individual  ownership  of  the  soil,  individual 
accumulations  of  property,  humane  and  somewhat  cultivated 
manners  and  customs,  the  institution  of  the  family,  with 
"frell-defined  and  respected  domestic  and  social  relations, 
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institntions  of  learning,  intellectual  activity,  etc.  We  know, 
hiBtorioallj,  that  the  liTorth  American  Indians  are  classed  aa 
savage  and  not  as  civilized  people;  and  that,  in  fact,  it  is 
problematical  whether  they  are  susceptible  of  civilization. 

But,  let  it  be  admitted  that  the  Miami  tribe  of  Indians 
constitutes  an  international  political  State,  and  that  it  is  a 
civilized  one,  still  the  State  of  Indiana  is  not  bound  by 
international  comity  to  give  effect,  in  her  courts,  to  all  the 
laws  and  customs  of  such  State;  but  only  to  such  as  are 
not  repugnant  to  her  own  laws  and  policy.    1  Ind.  24. 

Laws  giving  effect  to  contracts  of  marriage  are  not 
repugnant  to  the  laws  of  Indiana,  and  the  proposition  is 
eBtablisbed,  as  a  general  one,  in  private  international  law^ 
that  an  actual  marriage,  valid  in  the  country  where  cele- 
brated, will,  not  as  upon  a  claim  of  right,  but  by  courtesy, 
be  given  effect  to  in  other  States,  though  not  celebrated  by 
the  forms  nor  evidenced  in  the  mode  prescribed  for  mar- 
riages in  such  other  States.  If,  then,  in  the  case  at  bar,  an 
actual  marriage  took  place  between  Jane  BichardviUe  and 
Greorge  Washington,  there  could  be  no  objection  to  its  being 
upheld  in  the  courts  of  this  State,  though  celebrated  among 
an  uncivilized  tribe  of  Indians. 

What,  then,  constitutes  the  thing  called  a  marriage?  what 
is  it  in  the  eye  of  the  jus  gentium  f  It  is  the  union  of  one 
man  and  one  woman,  ^*  so  long  as  they  both  shall  live,"  to 
the  exclusion  of  all  others,  by  an  obligation  which,  during 
that  time,  the  parties  can  not,  of  their  own  volition  and 
act,  dissolve,  but  which  can  be  dissolved  only  by  authority 
of  the  State.  Nothing  short  of  this  is  a  marriage.  And 
nothing  short  of  this  is  meant,  when  it  is  said,  that  mar- 
riages, valid  where  made,  will  be  upheld  in  other  States. 
Nod  V.  Ewing,  9  Ind.  37.  Story's  Conflict  of  Laws,  chap.  6. 
Wheaton's  Law  of  Nations,  137.  See  Reynolds  v.  Reynolds^ 
8  Allen  (Mass.)  Rep.  605.  From  what  has  been  said,  it  is 
manifest  that  the  union  between  Jane  and  George,  described 
Vol.  XIX.— 8 
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in  the  statement  of  facts  in  the  case  at  bar,  was  not  a  mar- 
riage, according  to  the  law  of  any  civilized  nation,  but 
simply  and  exactly  a  contract  and  state  of  concubinage. 
See  Cobb,  on  Slavery,  245,  note  4.  The  State  v.  Samuel^ 
2  Dev.  and  Bat.  (JS.  G.)  Kep.  177.  But,  suppose  the  union 
had  been  such  as  to  constitute  marriage,  according  to  the 
jus  gentium^  and  which  the  courts  of  this  State  would  have 
upheld  as  such,  it  might  not  still  have  followed,  as  a  conse- 
quence, that  the  husband  would  have  inherited,  from  the 
wife,  her  real  estate.  The  marriage  is  one  thing,  and  the 
incidents,  the  legal  rights,  and  consequences  attaching  upon 
marriage,  are  another ;  and  these  may  be  different  as  to 
real  and  personal  property.  2  Kent,  p.  93,  et  seq.  Marriage, 
in  different  countries,  is  followed  by  different  property  rights. 
In  the  Miami  nation,  or  tribe  of  Indians,  marriage,  supposing 
we  concede  their  unions  of  sexes  to  be  such,  is  not  followed 
by  a  right  in  either  party,  by  the  law  of  the  tribe,  to 
inherit  real  estate  from  the  other ;  for  the  Indians,  by  their 
laws,  neither  in  their  tribal  capacity,  nor  individually,  owned 

^ 4ny  real  estate.    It  is  a  kind  of  property  unknown  to  them. 

^  They  simply  hold  vaguely-defined  territory,  for  use  in  hunt- 
ing, fishing,  etc.,  and  they  never  assumed  to,  and  could  not 
convey,  the  fee,  to  any  one.  That  belonged,  first,  to  Great 
Britain,  as  the  discovering  nation,  and  to  the  United  States 
afterward,  by  succession  to  Great  Britain ;  and  it  is  under 
our  laws  only  that  any  individual  among  these  Indians 
ever  obtained,  conveyed,  or  inherited  real  estate.  See  Fel- 
lows  V.  DennistoUf  23  N.  T.  Rep.  420.  7%^  Cherokee  Na-- 
tion  V.  Georgia^  5  Pet.  (TJ.  S.)  Rep.  1.  This  is  the  doctrine 
of  international  law  held  by  civilized  States,  and  acted  upon 
without  consulting  the  Indians.  It  is  based  or  justified  on 
the  ground  that  the  Indians  never  cultivated  the  soil.  But 
the  case  does  not  turn  on  any  of  the  foregoing  points,  and 
they  need  not,  therefore,  be  regarded  as  decided.  See,  on 
the  general  subject,  Dale  v.  Irishy  2  Barb.  639.     Wail  v.  WU- 
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Hamsatiy  8  Ala.  48.  11  Id.  826,  and  10  Id.  630.  Also,  Jones  v. 
Laneyj  2  Texas,  842,  and  the  cases  in  the  Supreme  Court  of 
the  United  States,  cited  in  Cush.  Dig.  240. 

A  treaty,  however,  we  may  remark,  may  be  made  between 
a  government  and  an  association  of  persons  not  constitut- 
ing an  independent  government.  The  Constitution  of  the 
United  States  authorizes  our  government  to  treat  with  foreign 
naiionsy  and  to  regulate  affairs  with  states  and  Indian  tribes, 
"We  know,  as  a  part  of  the  law  of  the  land,  and  the  history 
of  our  State,  that  the  last  treaty  between  the  Miami  tribe 
of  Indians,  located  in  Indiana,  and  the  United  States^  was 
in  1840 ;  that  the  tribe  then  agreed  to  remove  from  Indiana 
to  "West  of  the  Mississippi  river;  that,  in  1846,  the  agreement 
was  executed,  the  chiefs  at  that  time  extinguishing  their 
council  fires  upon  the  Wabash,  and,  accompanied  by  most 
of  the  living  members  of  their  tribe,  departing  for  their 
newly  assigned  and  distant  home.  The  sovereignty  of  the 
tribe,  so  far  as  it  possessed  sovereignty,  its  jurisdictional 
power,  so  far  as  it  possessed  such  over  persons  and  property 
in  Indiana,  disappeared  with  the  light  of  its  council  fires, 
and  departed  to  the  new  seat  of  the  tribe. 

Now,  it  is  true  as  a  general  proposition,  that  the  laws  of 
a  nation  are  operative  only  within  the  limits  of  the  terri- 
tory over  which  the  jurisdiction  of  the  nation  extends. 
They  do  not,  as  a  general  proposition,  follow  the  individuals 
of  such  nation  into  the  jurisdictional  limits  of  another  nation, 
so  as  to  attaefi  to  acts  done  in  such  other  nation.  Hence, 
if  citizens  of  Great  Britain,  of  China,  or  of  Africa,  contract 
marriage  in  Indiana,  that  contract,  to  be  valid,  must  conform 
to  the  laws  of  Indiana.  1  Bright's  Husband  and  Wife,  p.  8. 
1  Qreenleaf 's  Ev.,  sec.  545.  For  exceptions  to  the  general 
proposition  above  stated,  see  Wheaton's  Law  of  Nations, 
p.  182,  third  edition.  The  marriage,  in  the  case  at  bar,  was 
contracted  in  Indiana,  between  Miami  Indians  who  did  not 
accompany  the  tribe  to  the  West,  but  remained  to  lite 
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amoDg  our  people;  and  it  was  contracted  after  all  territo- 
rial  jurisdiction  of  the  tribe  had  ceased  in  the  State,  and 
after  the  tribe  itself,  with  its  government,  had  disappeared 
from  our  borders.  The  marriage,  therefore,  was  clearly  to 
be  tested  by  the  law  of  Indiana ;  certainly  so,  when  it  came 
in  question  in  our  own  tribunals. 

'  Per  (7amm.-4-The  judgment  below  is  afBrmed,  with  cosi 
«   John  jB.  Coffro(Ky  for  the  appellahC 
i.  P.  MiUigaUj  for  the  appellee.     ,- 

/ 
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The  word  <<  ancestor/*  in  section  114,  p.  436,  R.  S.  1843,  must  be 
construed  to  embrace  all  persons  from  whom  a  title  by  descent 
could  be  derived,  under  any  circumstances  j  that  is,  to  be  synony- 
mous with  hindred, 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Davison,  J. — The  appellant,  who  was  the  plaintiff,  sued 
Davis  and  CassmaUy  for  the  partition  of  real  estate.  De- 
murrer to  the  complaint  sustained,  and  final  judgment  for 
the  defendants. 

Th^  following  are  conceded  to  be  the  facts  of  the  case,  as 
alleged  in  the  complaint: 

On  the  16th  day  of  June,  1827,  one  Abraham  Burnett 
made  his  will,  by  which  he  devised  to  his  nephew,  Richard 
DaviSy  a  section  of  land,  known  as  Section  No.  6,  in  the 
Burnett  reservation  at  the  mouth  of  the  Tippecanoe  river,  in 
Tippecanoe  county,  Indiana.  By  this  will  the  said  Richard 
Davis  became  the  owner,  in  fee  simple,  on  the  death  of  his 
uncle,  the  said  Abraham  Burnett^  which  occurred  shortly 
after  the  execution  of  his  will,  and  prior  to  the  12th  day 
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of  May,  1828.  Richard  Davis  was  the  son  of  one  John  S. 
Davis  and  his  wife,  who  was  Nancy  Davis,  a  sister  of  Abra-- 
ham  Burnett,  Nancy  Davis  survived  her  brother,  and,  after 
his  death,  had  issue,  bj  her  said  hasband,  William  B.  Davis. 
Prior  to  the  marriage  of  John  H.  Davis  to  the  said  Naney^ 
he  had  issue  a  son,  John  H.  Davis,  by  a  former  marriage. 
Nancy  Davis  died  some  time  after  her  brother  Abraham^ 
leaving,  her  surviving,  her  two  sons,  the  said  Richard  and 
William  B.  Davis ;  and,  in  the  year  1847,  the  said  Richard 
died,  intestate,  seized  of  said  section  of  land  in  fee,  and  left, 
him  surviving,  as  his  only  heirs  at  law,  the  said  William  J5. 
Davis,  his  brother  of  whole  blood,  and  the  said  John  IT. 
Davis,  the  brother  of  the  half  blood.  Sometime  in  May, 
1857,  the  said  half-brother,  John  H.  Davis,  made  his  will, 
and  shortly  afterward,  prior  to  June  10,  1857,  died.  His 
will  was  duly  proven ;  and,  by  its  provision,  after  devising 
some  fifty  acres  of  said  Section  No.  6  to  Jaorigim  Cassman^ 
he  makes  the  appellant  his  residuary  devisee  as  to  that  sec- 
tion and  some  other  of  his  estate.  The  only  title,  if  any, 
John  H.  Davis  had  in  said  Section  No.  6,  was  derived  by 
descent  from  his  half-brother,  Richard  Davis ;  and  if  he  had 
any  inheritance  in  said  section,  it  embraced  the  equal,  undi- 
vided half  of  it,  as  co-heir  with  William  B.  Davis;  Richard^s 
brother  of  the  whole  blood.  The  facts  above  stated  appear 
in  the  complaint,  by  which  the  appellant  seeks  to  have  par- 
tition of  said  section  so  as  to  set  off  to  him,  in  severalty, 
the  portion  which,  he  insists,  belongs  to  him  as  the  residu- 
ary  devisee  under  John  H.  Davis's  will. 

The  only  question  to  settle  is :  Did  John  II.  Davis,  the 
half  blood  brother  of  Richard  Davis,  the  intestate,  inherit, 
as  to  the  land  devised  by  Abraham  Burnett,  equally  with 
WUliam  B.  Davis,  Richard^ s  brother  of  the  whole  blood? 
An  act,  in  force  when  the  intestate  died,  contains  this  pro- 
vision :  ^*  Kindred  of  the  half  blood,  and  their  descendants, 
shall  inherit  equally  with  those  of  the  whole  blood  in  equal 
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degree  of  consanguinitj  to  the  intestate,  unless  the  inherit-  i 

ance  shall  have  come  to  the  intestate  by  descent,  devise,  or, 

gift,  of  some  of  his  ancestors ;  in  which  case,  such  kindred 

of  the  half  blood,  and  their  descendants,  shall  not  inherit, 

except  they  also  be  of  the  blood  of  such  ancestor;  but  if, 

in  any  such  case,  there  be  no  relatives  of  the  whole  blood, 

in  equal  or  nearer  degree  of  consanguinity  to  such  intestate, 

nor  their  descendants,  entitled   to  take  such   inheritance, 

then  such  kindred  of  the  intestate,  of  the  half  blood,  and 

their  descendants,  shall  take  the  same,  as  if  they  were  of  the 

whole  blood."     K  S.  1843,  p.  436,  sec.  114. 

Was  Abraham  Bumettj  the  devisor,  the  ancestor  of  his 
nephew,  Michard  Davis,  the  intestate,  within  the  meaning 
of  the  term  "  ancestor,"  as  used  in  the  provision  just  recited? 
If  he  was,  John  H.  Davis  did  not  inherit  the  land  in  ques- 
tion from  the  intestate,  because,  in  view  of  the  facts  alleged, 
he  was  not  "  of  the  blood  of  such  ancestor."  It  is,  however, 
argued  that,  as  Nancy  Davis,  the  sister  of  Abraham  Burnett, 
and  mother  of  Richard  Davis,  was  living  at  the  time  of 
Burnett's  death,  Richard  was  not  the  heir  of  Burnett,  could 
not,  therefore,  have  inherited  any  portion  of  his  estate,  and 
not  being  such  heir,  Burnett  was  not  his,  Richard^s,  ances- 
tor, because  the  word  "  ancestor,"  in  the  connection  in  which 
it  is  used  in  the  statute,  is  "the  correlative  of  heir." 
While,  on  the  other  hand,  it  is  insisted  that  that  word 
should  not  be  confined  in  its  signification  ^^  to  those  from 
whom  the  devisee,  or  donee,  would  have  inherited,  as  heir, 
under  the  circumstances  as  existing;"  but  that  "it  embraces 
all  from  whom  a  title,  by  descent,  could  be  derived  under 
any  circumstances." 

The  latter  position  seems  to  be  correct.  The  intent  of 
the  statute  must  govern  its  construction ;  and,  from  the  whole 
enactment,  it  may  be  readily  inferred  that  the  legislature 
did  not  mean  to  employ  the  word  "  ancestor "  in  its  usually 
defined  meaning :  but  to  use  it  as  synonymous  with  kindred. 
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Richard  Davis  was  of  the  blood  of  his  uncle,  Abraham  Bur^ 
neU,  from  whom  he  derived  the  estate  by  devise,  and  it  is 
enough  to  meet  the  intention  of  the  law-maker,  if,  in  the 
absence  of  a  nearer  heir,  he  could  have  inherited  the  same 
estate.  And,  being  thus  of  the  blood  of  his  uncle,  from 
whom,  in  a  given  case  he  could  have  inherited,  it  follows, 
that  John  H.  DaviSj  not  being  of  the  same  blood,  could  not 
inherit  the  estate  from  Richard^  his  half-brother.  Brewster 
V.  Benedidy  14  Ohio,  368.  This  authority,  though  not 
directly  in  point,  enunciates  a  principle  which  accords  with 
the  view  we  have  taken.  See,  also,  Pricket  v.  ParkeVy  23 
Ohio,  894. 

Per  Curiam, — The  judgment  is  affirmed,  with  costs. 

John  Pettity  Samuel  A.  Huffy  W.  F.  La  i2ue,  and  Behm  and 
Taylory  for  the  appellant. 

Bobert  JoneSy  for  the  appellees. 


»♦♦ 


Faibman's  Administrator  v.  Hbath  and  Others. 

Where  a  mortgage  is  given  upon  real  estate,  to  secure  the  payment 
of  a  debt,  and  the  mortgagee,  by  the  terms  of  the  mortgage,  has 
acquired  the  right  only  to  look  to  the  land  for  payment,  he  could 
transmit  to  another,  by  way  of  subrogation,  no  greater  right  than 
he  had  acquired. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

WoBDEN,  J. — This  was  an  application  by  the  appellees,  as 
creditors  of  said  estate,  for  a  distribution,  or  payment  of 
funds,  upon  their  respective  claims,  pro  rata.  The  applica- 
tion was  resisted  by  the  administrator,  but  the  order  of 
payment  was  made,  and  from  that  order  the  administrator 
appeals. 

The  material  facts  are  as  follow:  The  administrator  had 
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paid  into  Court,  as  funds  belonging  to  said  estate,  the  suia 
of  four  hundred  and  eighty  dollars  seventy-one  cents,  leav- 
ing a  balance  in  his  hands  of  one  hundred  and  seventy- 
nine  dollars,  enough  to  pay  the  expenses  of  administration 
up  to  that  time.  The  claims  of  the  applicants  had  been- 
duly  allowed,  and  amounted  to  four  hundred  and  ninety- 
eight  dollars  sixty-nine  cents,  and  embraced  all  the  claims 
filed,  or  known,  against  said  estate,  except  a  certain  mortgage 
hereinafter  mentioned.  Fairmariy  the  deceased,  died  in  the 
year  1853,  leaving  a  widow  and  several  children,  and  real 
estate  in  Tippecanoe  county,  of  the  value  of  between  twelve 
and  fifteen  thousand  dollars.  In  1856,  at  the  suit  of  the 
widow  and  some  of  the  children,  partition  of  the  real  estate 
was  made  among  them.  In  the  year  1839,  Fairman  exe- 
cuted to  N.  B.  Palmer  J  Superintendent,  etc.,  for  the  use  of 
the  College  Fund  of  Indiana^  a  mortgage  on  a  portion  of  the 
land  thus  parted,  to  secure  four  hundred  dollars,  payable  in 
five  years,  with  nine  per  cent,  interest.  This  mortgage, 
though  duly  recorded,  was  wholly  unknown  to  the  heirs 
and  administrator  of  the  deceased,  at  the  time  of  the  par- 
tition, except  such  constructive  knowledge  as  arises  from 
the  record. 

The  land  thus  mortgaged  was  set  apart  to  two  of  the 
heirs  of  the  deceased,  without  taking  into  consideration  the 
incumbrance. 

In  the  year  1858,  the  auditor  and  treasurer  of  State  made 
a  sale  of  the  land  thus  mortgaged,  to  Daniel  Mace^  and,  of 
the  proceeds,  applied  five  hundred  and  eighty- nine  dollars 
and  forty  cents,  the  amount  then  due  thereon,  to  the  liquida- 
tion of  the  mortgage.  A  suit  was  afterward  instituted  by 
those  to  whom  the  land  had  been  set  apart,  against  said  pur^ 
chaser,  to  set  aside  said  sale,  in  the  Tippecanoe  Circuit  Courts 
but  was  there  decided  against  them,  but  appealed  to  thia 
Court,  where  it  was  pending  at  the  time  of  the  trial  of  thia 
cause  below. 
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It  may  also  be  observed,  that  neither  the  State,  nor  those 
to  whom  the  land  in  question  had  been  set  oflF,  had  ever  filed 
any  claim  in  the  Court  below  against  the  estate  of  the  de- 
ceased; indeed,  it  does  not  appear  that  the  State  had  any 
personal  claim,  but  the  right  only  to  look  to  the  mortgaged 
premises,  as  there  does  not  appear  to  have  been  any  note  or 
other  agreement  to  pay  the  money,  nor  does  the  mortgage 
contain  any  covenant  to  that  effect. 

The  order  for  pro  rata  payment  was  in  substantial  accord- 
ance with  the  provisions  of  the  statute,  (2  R.  S.  1862,  p.  274> 
sec.  12,)  and  is  right,  unless  wrong  on  the  following  ground, 
assumed  by  the  appellant,  viz. :  That  the  mortgage  was  a  pre* 
ferred  claim,  and  that  if  the  sale  should  be  set  aside,  the 
amount  of  it  would  be  due  the  State ;  and  if  the  sale  should 
be  affirmed,  the  heirs  to  whom  the  land  had  been  set  apart 
would  be  subrogated  to  the  rights  of  the  State,  and  would 
be  entitled  to  hold  it  as  a  preferred  claim  against  the  estate ; 
so  that,  in  either  event,  the  administrator  should  hold  the 
money,  in  order  to  apply  it  accordingly,  when  the  suit  men- 
tioned should  be  determined  in  this  Court. 

There  is  nothing  in  the  case  showing  the  invalidity  of  the 
sale  made  by  the  State  officers  of  the  land  in  question.  In- 
deed, the  case  mentioned  as  having  been  appealed  to  this 
Court,  has  been  decided,  affirming  the  sale.  Vide  Bansemer 
et  al.  V.  Mace  et  al.y  May  term,  1862, 18  Ind.  27. 

The  sale  of  the  land  being  valid,  and  having  brought  more 
than  enough  to  pay  the  debt,  the  mortgage  is  liquidated,  so 
the  State  has  no  claim  against  the  estate  of  the  deceased. 

The  heirs  to  whom  the  land  in  question  was  set  off  can 
not  become  creditors  of  the  estate  by  reason  of  the  sale  of 
the  land  to  pay  the  mortgage,  either  by  subrogation  or  on 
any  other  principle.  Whatever  might  be  the  law  had  there 
been  an  obligation  on  the  part  of  the  deceased  to  pay  the 
money  secured  by  the  mortgage,  which  could  have  been 
enforced  against  him  personally,  there  is  nothing  in  the  case. 
Vol.  XES.— 9 
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before  us  to  which  the  heirs  could  be  subrogated  that  would 
furnish  a  right  of  action  against  the  estate.  We  have  seen 
that  the  State,  by  her  mortgage,  acc[uired  the  right  only  to 
look  to  the  land  for  payment ;  and  such  right  only,  if  any, 
could  be  acquired  or  transmitted  by  subrogation. 

The  descent  was  cast  upon  the  heirs  of  the  deceased, 
subject  to  incumbrances  and  the  payment  of  his  debts,  and 
the  partition  having  been  made  before  the  debts  were  paid 
and  incumbrances  removed,  the  remedy  of  those  losing  their 
share  by  reason  of  the  incumbrance,  if  they  have  any,  which 
it  is  presumed,  though  not  decided,  they  have,  is  against 
their  co-heirs  for  a  re-partition  or  other  relief. 

Per  Curiam. — ^The  judgment  below  is  aflElnned,  with  costSy 
to  be  levied  of  the  assets,  etc. 

George  Gardner^  for  the  appellant. 

D.  P.  Vinton  and  John  L.  Miller^  for  the  appellees. 


•  »♦ 


EwALD  and  Others  v.  Coleman. 

It  is  improper  fbr  a  sheriff,  in  selling  land  on  execution,  to  announoe 
that  he  will  sell  only  a  conditional  estate,  that  may  be  redeemed, 
in  a  year,  because  the  tendency  of  such  statement  is  to  injure  the 
owner  of  the  real  estate,  by  depreciating  its  value. 

APPEAL  from  the  Lawrence  Common  Pleas. 

Per  Curiam. — ^We  think  the  order  appealed  from,  in  this 
case,  was  an  injustice,  as  in  the  case  of  Flagg  v.  Sloan j  and 
not  a  mere  restraining  order,  as  in  The  Cincinnati^  etc.,  Co,  v. 
Huncheon^  16  Ind.,  pp.  432,  436.  Hence,  an  appeal  would 
lie  in  the  case.  It  enjoined  the  execution  of  a  deed  to  land 
till  the  validity  of  a  sheriffs  sale  could  be  tested  in  the  pend- 
ing suit.  We  think,  also,  the  complaint,  on  its  face,  makes 
a  case  for  relief.    It  shows  that  when  the  sheriff  offered  the 
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property  for  sale  he  announced  that  he  should  only  sell  a  con- 
ditional estate,  that  might  be  redeemed  in  a  year ;  that  this 
was  all  he  did  sell ;  and  for  that  intent  he  gave  a  certificate 
instead  of  a  deed,  for  the  fee  simple ;  that,  in  consequence  of 
this  coarse,  which,  we  must  take  it,  the  execution-plaintiffs 
sanctioned,  property  worth  six  thousand  dollars  sold  for  about 
three  hundred  dollars,  and  which,  otherwise,  would  have  sold 
for  three  thousand  dollars. 

The  temporary  injunction  is  affirmed,  with  costs,  and  the 
cause  will  proceed  below,  to  answer,  issue,  and  trial. 

Carlton  and  Parks,  for  the  appellant. 

WiUiam  T.  Otto  and  Thomas  iJ.  Cobb,  for  the  appellee. 


•  »< 


Lawshb  v.  MgClain. 

Where  a  judgment  is  rendered  after  a  default,  a  motion  to  set  aside 
the  default  should  precede  an  appeal  to  this  Court. 

APPEAL  from  the  Grant  Circuit  Court. 

Per  Curiam. — This  was  an  action  by  McClain  against 
LawshCy  to  foreclose  a  mortgage.  The  record  shows  that  the 
defendant  was  duly  served  with  process,  was  called,  had  failed 
to  appear,  and  was  regularly  defaulted,  and  that  judgment, 
by  default,  had  been  regalarly  entered  against  him.  But  no 
motion  appears  to  have  been  made,  in  the  lower  Court,  to 
set  aside  the  default.  Hence  the  case,  on  appeal,  is  not 
properly  in  this  Court.    Blair  v.  Davis,  9  Ind.  236. 

The  appeal  is  dismissed,  with  costs. 

jff.  D.  Thompson  and  TT.  R.  Pierse^  for  the  appellant. 
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Wood  v.  Ejbnnbdt. 

The  interest  law  of  1861,  bo  far  as  it  relieves  the  promissor  from  the 
penalties,  or  consequences  in  the  nature  of  penalties,  imposed  hy 
the  law  of  1852,  on  the  same  subject,  is  not  a  law  impairing  the 
obligation  of  the  terms  of  the  contract,  but  rather  enforcing  and 
validating  them. 

Usury  paid  upon  a  debt,  evidenced  first  by  a  note,  made  under  the  law 
of  1852,  on  the  subject  of  interest,  and  af1«rward  by  a  note  given 
by  way  of  renewal,  under  the  law  of  1861,  may  be  collected  under 
the  latter  law,  as  both  notes  merely  evidenced  the  same  contract 

APPEAL  from  the  Wayne  Common  Pleas. 
Perkins,  J. — Suit  by  Kennedy  against  Wood^  upon  a  prom- 
issory note  of  this  tenor : 

**  One  day  after  date,  I  promise  to  pay  to  John  Kennedy  the 
sum  of  three  hundred  dollars,  for  value  received  of  him,  this 
9th  day  of  September,  1861.  Valentine  Wood." 

The  defendant  answered,  as  to  seventy-eight  dollars  and 
thirty-six  cents,  part  and  parcel  of  the  sum  of  money  in  the 
complaint  mentioned,  that,  on  the  28th  day  of  February, 
1856,  at  the  county,  etc.,  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  three  hundred  dollars,  then  due,  and 
that  the  plaintiff  did  there  exact,  for  the  use  and  forbearance 
of  the  same,  ten  per  cent,  per  annum  interest ;  and  that  from 
the  said  28th  of  February,  1855,  to  the  9th  day  of  September, 
1861,  being  six  years,  six  months,  and  eleven  days,  the  de- 
fendant paid  annually  to  the  plaintiff,  and  the  plaintiff  cor- 
ruptly and  usuriously  exacted  and  received,  ten  per  cent,  per 
annum  interest,  making,  in  all,  one  hundred  and  ninety-five 
dollars  and  ninety-one  cents,  being  seventy-eight  dollars  and 
thirty-six  cents  excess  over  and  above  legal  interest;  and 
further,  that  the  note  sued  on  was  given  as  evidence  of  said 
thcee  hundred  dollars  indebtedness,  and  for  no  other  consid- 
eration :  and  the  defendant  asks  that  he  be  credited,  in  the 
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finding  of  the  amount  dae  on  the  notes,  with  the  Bam  of 
tisurioue  interest  which  he  has  paid  on  that  debt,  and  that 
the  action  of  the  plaintiff,  as  to  such  sum,  be  barred. 

A  demurrer  was  sustained  to  this  answer,  and  the  plaintiff 
had  judgment  for  the  full  amount  of  the  note. 

The  transaction  set  up  in  the  answer  extends  through  a 
period  covered,  in  parts,  by  two  statutes  on  the  subject  of 
interest  The  statute  of  1852,  on  the  subject  of  interest  on 
money,  is  entirely  repealed  by  the  act  on  that  subject  of 
March  7th,  1861.    See  2Q.  kK.  p.  657,  and  note. 

The  statute  of  1861  covers  the  whole  subject-matter  of 
that  of  1852,  but  makes  different  provisions  upon  it,  and 
would,  therefore,  work  a  repeal  of  the  latter  by  implication, 
did  it  not  contain  an  express  repealing  clause.  The  Presi- 
denty  etc,  v.  Bradshaw^  6  Ind.  146.  But  the  act  of  1861  con- 
tains a  clause  expressly  repealing  the  civil  and  criminal  acts 
of  1852,  named  in  the  act  of  1861 ;  and  further,  repealing 
generally  all  other  acts  inconsistent  with  that  of  1861,  if  any 
other  such  acts  were  in  existence.  This  whole  repealing  sec- 
tion, in  fact,  but  declares  simply  the  legal  effect  of  the  later 
statute.  But  the  repeal  and  re-enactment  of  a  statute  by  the 
same  act  does  not  have  the  effect  of  repealing  the  statute. 
And,  the  repeal  and  re-enactment  of  a  section  of  a  statute 
by  the  same  act  does  not  work  a  repeal  of  such  section. 
Hence,  in  this  case,  as  the  act  of  1852  declared  that  the  rate 
of  interest  should  be  six  per  cent.,  and  the  repealing  act  of 
1861  also  declared,  re-enacted,  that  the  rate  of  interest  should 
be  six  per  cent.,  it  may  be  stated  that  that  provision  has  been 
continuous  law ;  that  six  per  cent  has  been,  at  all  times, 
since  1852  till  this  day,  the  legal  rate  of  interest;  and  the 
excess  exacted  beyond  that  has  been  usurious.  And  the 
question  now  is :  What  has  been,  and  what  is  now,  the  con- 
sequence of  exacting  usurious  interest  ? 

Under  the  act  of  1852,  the  party  receiving  usurious  interest 
was: 
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1.  Liable  to  indictment. 

2.  When  he  sued  to  recover  on  his  usurione  contract,  he 
had  the  cost  of  his  suit  to  pay. 

8.  He  could  not  recover  any  interest  that  might  be  due, 
according  to  the  terms  of  the  contract,  at  the  commencement 
of  the  suit,  or  time  of  judgment. 

4.  The  interest  that  had  been  paid  was  deducted  from  the 
principal  due,  at  the  rendition  of  judgment. 

Under  the  statute  of  1861,  the  plaintiff  can  not  be : 

1.  Indicted  for  usury. 

2.  He  recovers  his  costs  in  a  civil  suit  on  the  usurious 
contract. 

8.  He  may  recover  six  per  cent,  interest. 

4.  The  amount  of  interest  over  six  per  cent,  that  has  been 
paid,  that  is,  the  usury,  may  be  deducted  from  the  sum 
otherwise  due  the  plaintiff  at  the  rendition  of  judgment. 

The  repeal  of  a  statute  inflicting  penalties  relieves  unpun- 
ished parties  who  have  incurred  the  penalties  from  punish- 
ment.  Thompson  v.  Basseit^  6  Ind.  535.  The  forfeiture  of 
interest,  on  account  of  usury,  is  in  the  nature  of  a  penalty ; 
hence  the  repeal  of  the  statute  creating  the  forfeiture  will 
relieve  from  it  to  the  extent  of  the  repeal. 

The  change  made  in  the  interest  law,  then,  by  the  act  of 
1861,  is  mainly  in  relieving  from  penalties,  or  consequences 
in  the  nature  of  penalties,  and  is  not  one  impairing  the 
obligation  of  the  terms  of  the  contract,  but  rather  enforcing, 
or  validating  them.  In  such  cases,  the  law  in  force  at  the 
time  the  remedy  is  sought  upon  the  contract,  governs.  See 
Maynes  v.  Moore^  16  Ind.  p.  124. 

It  may  be  observed,  at  this  point,  that  the  law  of  1852 
and  the  law  of  1861  are  alike  in  this,  at  all  events,  that,  by 
both,  illegal  interest,  previously  paid  on  a  contract,  can  be, 
in  effect,  recovered  back,  can  be  deducted  from  the  amount 
for  which  judgment  is  to  be  rendered.  To  this  extent,  the 
law  of  1861  works  no  change  in  that  of  1852.    But  the  act 
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of  1861  does  not  allow  legal  interest  paid  to  be  dedacted, 
as  does  that  of  1852.  It  may  be  further  observed,  that  in 
the  interest  law  of  1861  are  incorporated  two  principles  of 
English  law,  viz. :  The  rule  in  equity,  of  that  law,  that  the 
principal  and  legal  interest  must  be  paid;  and  the  rule  at 
common  Ibw,  that  illegal  interest  paid,  can  be  recovered 
back.  See  Smead  v.  Green^  6  Ind.  308.  Blackf.  2d  ed.  865, 
884,  note. 

In  the  case  at  bar,  then,  had  Wood,  given  his  note  to  JTen- 
nedy^  in  1855,  for  three  hundred  dollars,  then  due,  and  had 
he,  since  that  time,  from  year  to  year,  paid  ten  per  cent, 
interest  for  the  use  and  forbearance  of  the  three  hundred 
dollars,  down  to  the  period  of  this  suit,  the  payment  would 
have  embraced  usurious  interest,  and  in  this  suit  upon  the 
note,  (supposing  it  to  have  been  given  in  1855,)  the  amount 
of  the  usury  thus  paid  might  be  deducted.  But  the  note  was 
not  given  in  1855;  it  was  not  given  till  after  the  act  of  1861, 
and  the  question  is :  Was  the  giving  of  the  note  a  new  con- 
tract, which  alone  governed  as  to  the  rights  of  the  parties, 
or  was  it  simply  evidence  of  the  indebtedness,  which  had 
been  a  continuous  one  since  1855,  and  still  continued  ? 

A  money  indebtedness  may  rest  in  parol,  or  it  may  be 
evidenced  by  writing.  So,  a  contract  for  interest  may  be  by 
parol  or  in  writing.  There  is  nothing  in  the  interest  law, 
nor  in  the  statute  of  frauds,  to  prevent  this.  And  either  of 
those  contracts  may  rest  for  a  time  in  parol,  and  then  be 
reduced  to  writing. 

In  the  case  at  bar,  the  note  says  nothing  about  interest; 
hence,  interest  on  it  might  be  made  the  subject  of  a  separate 
contract,  and  by  parol.  A  mere  verbal  contract  and  unsealed 
written  contract  are  of  equal  dignity  at  common  law. 

If  a  note  had  been  given  in  1855  for  the  three  hundred  dol- 
lars, and  had  been  simply  renewed  in  1861,  both  notes  would 
have  evidenced  the  same  contract,  the  same  indebtedness. 
Why  may  not,  then,  the  parol  contract  of  1855,  evidenced  by  a 
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note  in  1861,  be  the  same  continnons  contract  ?  What  is  this 
suit  for  ?  It  is  to  recover  three  hundred  dollars.  What  three 
hundred  dollars?  Why,  certainly  the  same  three  hundred 
dollars  owed  in  1855,  and  evidenced  by  note  in  1861.  Well, 
on  what  three  hundred  dollars  is  it  that  ten  per  cent,  interest 
has  been  paid?  Certainly  the  same  three  hundred  dollars 
sued  for.    Then  the  usury  should  come  out. 

Per  Curiam. — The  judgment  is  reversed,  with  costs;  cause 
remanded,  etc. 

John  YaryaUy  for  the  appellant 

W.  A.  Bickle  and  C.  JET.  Burchenalj  for  the  appellee. 
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Noble  and  Others  v.  Enos  and  Another. 

TJnder  the  laws  of  Indiana,  a  married  woman  may  devise  her  separate 
property,  and  it  is  not  necessary  that  the  husband  should  concur 
in,  or  be  in  any  way  a  party  to,  the  will  of  his  wife  disposing  of 
her  separate  real  estate. 

As  to  what  constitutes  a  correct  instruction  from  the  Court  to  the 
jury,  in  a  case  in  which  the  validity  of  a  will  is  attacked,  on  the 
ground  that  it  was  procured  by  fraud,  duress,  or  undue  influence, 
the  reader  is  referred  to  the  opinion  at  length. 

Where  a  party  requests,  at  the  proper  time,  that  the  jury  shall  be 
required  to  return  answers  to  special  interrogatories,  it  is  the  duty 
of  the  Court  to  propound  to  them  such  interrogatories  as  shall  be 
applicable  to,  and  embrace  the  issues  and  legitimate  evidence  in 
the  cause,  so  as  not  to  withdraw  from  their  consideration  any  part 
of  either. 

If  the  answers  of  the  jury  to  any  such  interrogatories  are  not  appro- 
priately responsive  thereto,  there  should  be  a  motion  in  the  Court 
below  to  make  them  more  direct,  or,  in  some  other  proper  mode, 
to  remedy  such  defect,  or  such  errors  will  not  be  available  in 
this  Court. 
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It  ia  the  imperative  duty  of  the  Court,  at  the  request  of  either  party, 
to  direct  the  jury  to  find  a  special  yerdict. 

But,  if  such  request  is  made,  the  party  can  not  at  the  same  time 
require  that  interrogatories  shall  be  propounded  to,  and  answered 
by,  the  jury,  in  the  event  of  a  general  yerdict  being  returned ;  and 
if  he  make  the  latter  request,  the  demand  for  a  special  verdict 
will  be  thereby  waived. 

In  an  action  to  set  aside  the  will  of  a  married  woman,  because  it 
was  procured  by  fraud,  duress,  or  undue  influence,  it  is  error  to 
admit  testimony  designed  to  prove  that  a  part  of  the  property  dis- 
posed of  by  the  will  was  purchased  and  given  to  the  testatrix  by 
her  husband,  because  the  will  could  only  operate  upon  such  prop- 
erty as  belonged  to  the  testatrix,  both  in  fact  and  law. 

APPEAL  from  the  Franklin  Circuit  Court. 

Hanna,  J. — Emily  H.  Noble j  wife  of  James  Noble^  died, 
leaving  her  husband  and  two  children,  on  the  26th  day  of 
October,  1859,  and  an  instrument  purporting  to.  be  a  will. 
This  was  a  proceeding  to  test  the  validity  of  said  instru- 
ment, as  a  will. 

It  is  alleged  that  she,  being  a  married  woman,  had  no 
power  to  make  a  will ;  and  if  she  had,  that  the  same  must 
be  exercised  with  the  consent  of  her  hasband,  as  real  estate 
was  included.  That  said  will  was  obtained  through  coer-- 
cion,  compulsion,  and  the  undue  inflaence  of  defendants,  etc. 

It  will  be  observed  that  the  instrument  was  exexsuted  after 
the  enactment  of  the  statute  of  1859,  (Acts,  1859,  p.  245,) 
which  professed  to  explain  the  intention  of  the  legislature 
in  the  enactment  of  1852.  2  B.  S.,  p.  808,  chap.  2,  pre- 
scribing "who  may  make  a  will,"  etc.,  namely,  "all  per- 
sons, except  infants,  and  persons  of  unsound  mind,"  etc. 
The  act  of  1859  declares,  that  it  was  the  intention,  by  said 
act  of  1852,  to  confer  upon  married  women  the  right  to 
execute  wills,  and  that  Courts  should  so  construe  said  act. 
Passing  over,  for  the  present,  the  said  act,  and  disregard- 
ing the  questionable  taste  of  several  passages  in  it,  we  will 
Vol.  XIX.— 10. 


74  SUPREME  COURT  OP  INDIANA. 

Noble  and  Othera  v.  Enoe  and  Another. 

consider  that  of  1852  alone,  and  in  connection  with  pre- 
vious legislation  upon  the  same  subject. 

The  persons  that  may  devise  are  named,  that  is,  ''all 
persons.''  The  statute  does  not  stop  at  declaring  that  all 
persons  shall  have  that  power,  but  proceeds  to  enumerate 
the  exceptions,  to-wit:  "infants,  and  persons  of  unsound 
mind."  Now,  as  there  are  other  provisions  in  the  code, 
enacted  by  the  same  law-makers,  authorizing  married 
women  to  hold  property,  both  real  and  personal,  (1  R.  S.,  p. 
821,)  separate  from  their  husbands,  and  to  sue  alone  in  mat- 
ters concerning  the  same,  (2  Id.  28,)  the  question  naturally 
arises,  whether  the  term  "  all  persons  "  will  include  them  ? 
We  need  not  pause  to  determine  the  effect  of  such  a  statute, 
declaring  broadly  that  "  all  persons "  shall  have  this  power, 
for  it  is  only  necessary  to  consider  this  in  connection  with 
the  exceptions.  Can  we,  in  view  of  the  statutes  quoted, 
supply  or  presume  an  exception  not  named,  because,  in  some 
matters,  a  disability  still  exists,  and,  in  this  matter,  formerly 
existed?  In  other  words,  shall  we  declare  that  persons, 
other  than  those  named  in  said  statute  as  being  disqualified, 
are  laboring  under  disability  ? 

Here  is  a  broad  legislative  declaration  of  the  possession 
of  a  right,  or  of  the  intention  of  that  body  to  confer  such 
right;  it  matters  not,  for  the  purpose  of  the  argument, 
which;  and  the  same  legislative  act  also  contains,  or  ex- 
presses, a  particular  intention,  incompatible  with  the  declared 
possession  of  such  right,  or  intention  to  confer  it.  This 
latter  should  be  treated  as  an  exception,  and  defeats  the 
general  legislation  as  to  the  persons  designated  in  said 
exception.  More  than  that,  does  it  not  preclude  any  con- 
struction of  said  statute  by  which  persons,  other  than  those 
designated  in  said  exception,  shall  be  excluded  from  the 
exercise  of  the  power  declared  to  exist,  or  conferred  by  the 
general  terms  of  said  act?  JS.  v.  Archbishop  of  Armagh^ 
8  Mod.  8.     Churchill  v.  Crease^  6  Bing.  180.     Torrington 
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V.  HargraveSy  Id.  492.  Sedg.  on  Constitution  and  Statute 
LaWy  p.  39. 

In  looking  to  the  question,  whether  such  is  the  proper 
interpretation  of  said  act,  we  are,  perhaps,  at  liberty  to 
advert  to  the  disabilities  of  married  women,  in  respect  to 
making  a  will,  contained  in  the  previously  existing  laws. 
People  V.  Utica  Ins.  Co.,  15  Johns.  858,  80.  Bl.  Com.,  vol. 
1,  p.  87.  7  Conn.  457.  The  code  of  1843,  p.  485,  contained 
an  act  that  "All  persons,  except  married  women,  infants, 
idiots,  and  persons  of  unsound  mind,  may  devise,"  etc.  The 
disability  as  to  married  women  is  not,  in  express  words, 
carried  forward  in  the  legislation  of  1852,  and  why  not  ?  In 
searching  for  an  answer  to  that  question,  we  find  that  the 
disability  of  the  wife  was,  by  the  same  law-makers,  by  con- 
temporaneous  legislation,  removed,  so  as  to  enable  her  to 
hold  and  control  property,  title  to  which  should  be  acquired 
in  certain  designated  modes.  What  should  become  of  that 
separate  property  at  her  death  ?  Was  it  not  competent  for 
the  law-makers  who  gave  her  control  of  it  during  her  life, 
also  to  authorize  her  to  dispose  of  it,  or  any  part  of  it, 
after  her  death  ? 

But  we  need  not  pursue  this  investigation,  based  alone 
upon  the  statute  or  statutes  of  1852,  and  those  preceding  it ; 
for  the  act  of  1852,  prescribing  "who  may  make  a  will," 
has  since,  as  we  have  mentioned,  received  the  exposition  of 
a  subsequent  legislative  body,  a  successor  of  the  one  that 
enacted  it.  Now,  while  it  is  true,  that  the  power  of 
expounding  the  law  belongs  to  the  judiciary  alone,  Munid- 
pality  No.  I  v.  WheeleVy  10  Louis.,  p.  747,  and  while  it  is, 
perhaps,  in  most  cases,  also  true,  that  an  act  declaring  the 
true  intent  of  a  previous  act  does  not  control  the  judiciary 
in  deciding  upon  the  true  construction  of  the  first  act ;  yet 
we  suppose  it  is  within  the  power  of  legitimate  legisla- 
tion to  declare  the  meaning  of  the  act  in  reference  to  cases 
arising  after  the  said  second  act  shall  take  effect.    Thia 
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is  termed  legislative  exposition,  by  subsequent  legislative 
bodies.     Sedg.,  p.  252. 

This  will  was  made  after  the  enactment  of  1859,  and  was 
within  the  power  of  the  testatrix,  as  to  such  parts  of  her 
property  as  she  was  authorized  to  dispose  of  in  that  way. 

We  do  not  think  there  is  any  thing  in  the  objection,  that 
the  will  was  made  in  the  absence  of  the  husband  of  the 
testatrix.  It  is  not  such  a  conveyance  as  is  contemplated  by 
the  act  of  1852,  p.  1 ;  R.  S.,  p.  321,  forbidding  conveyances 
and  incumbrances,  etc.    Mason  v.  SimmeSy  at  this  term. 

As  to  the  third  point,  concerning  the  validity  of  the  will, 
arising  out  of  matters  of  fact  connected  with  its  execu- 
tion, it  may  be  said,  generally,  that  the  evidence  as  to  the 
questions  of  fact  involved,  is  very  conflicting;  and  upon 
questions  arising  out  of  the  weight  or  value  of  that  evi- 
dence alone,  we  may  not  disturb  the  determination  arrived 
at,  if  the  legal  principles  involved  in  the  controversy  were 
correctly  ruled  by  the  Court. 

This  leads  to  the  examination  of  the  rulings  on  the  trial. 

The  statute  is,  that  the  validity  of  a  will  may  be  contested 
on  account  of  the  '^  unsoundness  of  mind  of  the  testator,  the 
undue  execution  of  the  will,  that  the  same  was  executed 
under  duress,  or  was  obtained  by  fraud,  or  any  other  valid 
objection  to  its  validity."     2  R.  S.  818. 

After  recitals  in  the  complaint,  of  the  possession  of  prop- 
erty and  absence  of  the  husband  of  said  testatrix,  and  the 
extreme  youth  of  the  children,  the  sickness  and  feebleness, 
mental  and  physical,  of  said  testatrix,  the  fact  that  the 
defendants,  Unas  and  wife,  resided  with  her,  etc.,  it  is 
charged,  that  the  defendants,  with  the  intention  to  cheat 
and  defraud  plaintiffs,  and  to  obtain  a  portion  of  said  estate, 
etc.,  persuaded  and  coerced  the  said  Emilys  while  thus  weak 
and  feeble,  and,  through  fear  and  threats,  induced  her  to 
make  a  will,  and  to  bequeath  to  said  Magdalene  Enos  large 
Bomsi"  etc. 
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Answer.  Denial,  and  affirmation  of  the  validity  of  said 
will.  Jury  trial,  in  Common  Pleas,  verdict  and  judgment 
against  the  validity  of  the  will.  Appeal  to  Circuit  Court, 
jury  trial,  verdict  and  judgment  sustaining  the  will. 

The  instructions  asked  by  the  appellants  were  refused. 
The  first 'attempted  to  define  fraud  and  its  consequences,  and 
the  second  was  as  follows : 

^^So  if  one  party  exercises  an  undue  influence  over  an- 
other, by  this  phrase,  undue  influence^  is  not  meant  that 
influence  which  is  obtained  by  modest  persuasion  or  argu- 
ments addressed  to  the  understanding,  or  by  mere  appeals 
to  the  affections,  but  it  means  an  influence  obtained  either 
by  flattery,  or  by  excessive  importunity,  or  by  threats,  or  in 
some  other  mode  by  which  a  dominion  or  control  is  acquired 
over  the  mind  or  will  of  one  person  by  another,  thereby 
destroying  his  free  agency,  and  constraining  or  inducing  him 
to  do,  against  his  free  will,  what  he  is  unable  to  refuse.'' 

The  instruction  given,  bearing  upon  this  point,  is  as  follows: 

'*  The  plaintiffs  charge,  that  the  will  named  in  their  com- 
plaint was  obtained  by  duress  or  by  fraud.  Should  you 
find  that  the  will  was  made  under  duress  or  fraud,  you 
should  find  for  the  plaintiff.  Duress  means,  in  a  case  of 
this  kind,  a  threat  to  take  the  life  or  limb  of  the  testatrix, 
or  do  her  some  great  bodily  harm.  Fraud  means,  that  some 
deceit,  trick,  deception,  or  artifice  was  perpetrated  upon  the 
credulity  of  the  testatrix,  which  deceived  her,  and  induced 
her  to  make  her  will  contrary  to  her  real  instructions." 

It  is  insisted,  that  the  first  part  of  the  charge  given  lim- 
ited the  investigation  by  the  jury  to  acts  of  duress  and 
fraud  alone,  and  was  calculated  to  mislead  them  as  to  their 
right,  under  the  statute,  upon  the  issues  and  the  evidence, 
to  inquire  as  to  whether  the  execution  of  the  will  was  pro- 
eared  by  the  defendants,  by  any  other  undue  means;  and 
that,  therefore,  the  part  of  the  charge,  asked  and  refused, 
and  above  quoted,  should  have  been  given. 
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It  will  be  observed  that  the  language  used  in  the  charge 
given,  is  nearer  that  used  in  the  statute  than  that  employed 
by  plaintifis  in  alleging  the  means  used  to  procure  the  exe- 
cution of  the  will ;  which  is,  that  defendants  persuaded  and 
coerced,  etc.,  and  through  fear  and  threats,  induced,  etc.  It 
will  be  further  observed,  that  the  charge  proceeds  to  define 
what  the  Court  meant  by  the  words  fraud  and  duress.  Do 
either  of  those  terms,  as  used  and  explained  by  the  Court, 
include  acts  of  undue  persuasion  or  coercion,  .if  such  were 
proved,  by  which  the  testatrix  was,  through  fear  and  threats, 
induced  to  execute  the  will? 

For  instance,  there  was  evidence  tending  to  show  that  the 
testatrix  was  the  illegitimate  daughter  of  the  defendant, 
Mrs.  Enos,  and  that  she  locked  the  testatrix  ^^in  a  room, 
and  made  her  swear,  on  a  Bible,  that  she  would  not  let 
Koble  have  any  of  her  money;''  and  that,  the  so-called 
"  oath  greatly  troubled  her."^  Would  the  jury  consider  that 
evidence  under  the  charge  as  given  ? 

Duress,  as  defined  by  law  writers,  means  an  actual  or 
threatened  violence,  or  restraint  of  a  man's  person,  contrary 
to  law,  to  compel  him  to  enter  into  a  contract,  or  to  dis- 
charge one.  Bouv.  L.  Diet.  Blackstone  says  there  may  be 
two  kinds  of  duress :  that  which  is  consequent  upon  a  loss 
of  liberty  by  imprisonment,  or  that  which  operates  upon 
the  mind  so  as  to  cause  fear  of  loss  of  life,  or  limb,  or  fear 
of  mayhem.  1  Bl.  Com.  131-6.  Four  instances  are  enu- 
merated by  Lord  Coke,  in  which  a  man  may  avoid  his  acts. 
1st.  When  brought  about  by  fear  of  loss  of  life.  2d.  Of 
member.     8d.  Of  mayhem.    4th.  Of  imprisonment. 

We  need  not  critically  examine  and  compare  the  defini- 
tion thus  given  by  law  writers,  and  that  given  in  this  case 
by  the  Oourt,  to  see  if  they  agree,  but  taking  that  given 
by  the  Court  as  controlling,  the  question  is :  Whether  the 
means  charged  in  the  complaint  to  have  been  used  are 
included  in  it  ?    As  it  will  not  vitiate  a  will  to  show  that  it 
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was  procured  by  honest  persuasion,  (O^Neall  v.  FatTj  1  Rich. 
S.  C.  80.  1  B.  Mon.  351.  17  Geor.  864.  17  Barb.  236)  but 
would  to  procure  it  by  coercion ;  and,  as  these  are  the  means 
charged  to  have  been  used  to  such  a  degree  as  to  induce 
the  testatrix,  through  fear  and  threats,  to  execute  tjie  will, 
it  seems  to  us,  from  the  construction  of  the  sentence,  that 
the  fear  is  charged  as  the  result  of  the  persuasion,  and  the 
coercion  as  following  the  threats.  Pear,  in  reference  to 
crimes,  is  said  to  be  dread,  consciousness  of  approaching 
danger.  2  Burr.  71-90.  2  East,  P.  C.  718.  By  Webster  it 
is  defined  to  be  "  an  apprehension  of  danger ;  to  feel  anxiety 
on  account  of  some  expected  evil." 

In  view  of  the  pleadings  and  evidence  in  this  case,  we  are 
of  opinion  that  the  term  duress,  as  limited  by  the  Court, 
would  not  sufficiently  present  to  the  Jury  the  questions 
arising  in  the  case.  \ 

Fraud  is  said  to  be  any  trick,  deceptiom  or  artifice  em- 
ployed by  one  person  to  circumvent,  cheat,  pr  deceive,  so  as 
to  induce  another  to  fall  into  an  error,  or  to  detain  him  in 
it,  etc.    Story's  Eq.  Jur.,  sec.  186.    Bouv.  L\  Diet. 

It  has  been  held,  that  there  may  be  great  >and  overruling 
importunity,  and  undue  influence,  without  \fraud,  which 
ought  to  have  the  effect  to  avoid  a  wijl.  Calt>^  v.  DaviSf 
b  Gill  and  Johns.  301.    1  Jar.  on  Wills,  39. 

It  is  manifest  that  this  term  will  not  include  the  acts  com- 
plained of.  It  has  been  held,  that  there  is  a  manifest  dis- 
tinction between  control  and  undue  influence.  "Control  is 
more  easily  capable  of  a  description  approaching  to  a  defi- 
nition, because  it  necessarily  imparts  something  of  the  nature 
of  duress  or  fear."     Stulz  v.  SchaefflCy  18  Eng.  L.  and  E.  579. 

We  conclude,  therefore,  that  the  instruction  given  was 
wrong ;  but  whether  that  asked  was  right  or  not,  we  have 
not  strictly  examined;  but  would  feel  inclined  to  think, 
from  the  very  slight  consideration  we  have  given  it,  that 
flome  of  the  terms  used  in  it  would  not  necessarily  imply 


80  SUPREME  COITRT  OP  DTDIAITA. 

Noble  and  Othen  v,  Enoe  and  Another. 

that  a  resort  had  been  had  to  undue  means  to  obtam  the 
execution  of  the  will.    Jar.  on  Wills,  89,  as  to  flattery. 

The  appellants  asked  the  Court  to  instruct  as  follows, 
which  was  refused : 

"  The  plaintiffs  ask  the  Court  to  require  the  jury  to  find 
specially  upon  all  the  issues  of  fact ;  and  should  they  render 
a  general  verdict,  the  jury  will  find  upon  the  following 
special  questions: 

"  1st.  Was  said  will  procured  by  the  fraud  of  the  defend- 
ants, or  either  of  them? 

"  2d.  Was  said  will  procured  by  undue  influence  exerted 
over  the  said  testatrix  by  defendants,  or  either  of  them  ? 

"  8d.  Was  said  will  procured  by  threats  made  use  of  by 
the  defendants,  or  either  of  them  ? 

"4th.  Was  said  will  procured  by  coercion,  or  compulsion 
of  defendants,  or  either  of  them  ? 

"  5th.  Was  said  will  executed  under  duress  ?  " 

The  Court,  in  lieu  thereof,  required  the  jury  to  answer 
the  following  interrogatories.  The  answers  are  also  set 
forth : 

"  1st.  Was  said  will  made  by  the  fraud  of  the  defendants, 
or  either  of  them  ?  "  "  No :  not  at  the  time  of  making  the 
will." 

"  2d.  Was  Mrs.  I^oble  under  duress  when  she  executed 
the  will  in  controversy  ?  "    "  No." 

"We,  the  jury,  find  for  the  defendants." 

It  will  be  observed  that  the  phraseology  of  the  first  and 
fifth  questions,  of  those  asked,  is  somewhat  different  from 
that  employed  in  those  used,  and  which  are  directed  to  the 
same  points  of  inquiry. 

It  is  contended,  by  the  appellants,  that  dropping  out  the 
word  "procured"  from  the  first  question,  and  substituting 
the  word  "made,"  was  calculated  to  mislead  the  jury;  and 
that  the  language  employed  in  the  second  question  pro- 
pounded, was  calculated  to,  and  did  so  mislead  the  jury 
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to  confine  them  to  the  inquiry  as  to  daress  used  at  the  pre« 
ciae  time  of  the  execution  of  the  will. 

There  is  not  such  an  essential  difference  between  the  first 
interrogatory  asked,  and  that  propounded,  as  would  make 
the  ruling  error  in  refusing  the  one  and  giving  the  other. 
The  jury  must  have  arrived  at  substantially  the  same  conclu- 
sion as  to  either. 

We  are  apprehensive  that  the  second  question  propounded 
was  of  such  a  character  as  would  mislead  the  jury,  in  this, 
that  they  would  consider  themselves  bound  down  thereby 
to  too  narrow  a  margin  in  their  inquiry  as  to  whether  the 
testatrix  was  under  duress.  See  5  Gill  and  Johns.  808.  20 
Penn.  State  Rep.  829. 

It  is  insisted  that  the  precise  points  covered  by  the  inquir- 
ies numbered  two,  three,  and  four  are  not  included  in  those 
propounded.  The  great  volume  of  evidence  given  by  each 
party  was  directed  to  these  questions.  Should  they,  in  addi- 
tion to  those  presented,  have  been  propounded  in  that  form? 
This  question  is  anticipated  in  what  has  been  already  said 
in  reference  to  the  instruction  to  the  jury.  If  that  instruc- 
tion was  wrong — ^and  we  have  said  it  was — ^then  the  ruling 
in  refusing  these  interrogatories  was  also  wrong. 

It  is  urged  that  the  answer  of  the  jury  to  the  first  question 
propounded  by  the  Court  is  not  responsive  thereto.  ISo 
motion  was  made  to  require  them  to  make  it  more  direct, 
nor  to  set  it  aside.  This  should  have  been  done  in  some 
foraoL 

It  will  be  recollected  that  the  appellants  asked  the  Court 
to  require  the  jury  to  find  specially  upon  all  the  issues  of 
fact;  and  it  is  now  urged  that  the  failure  to  do  so  was  error. 
The  Code,  2d  vol.,  p.  114,  provides  that  verdicts  are  either 
general  or  special;  and  that  a  special  verdict  is  that  by 
which  the  jury  find  the  facts  only;  that  the  jury  may,  unless 
otherwise  directed  by  the  Court,  find  either  a  general  or 
special  verdict ;  *^  but  the  Court  shall,  at  the  request  of  either 
Vol.  XTX.~11. 
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party,  direct  them  to  give  a  special  verdict,  in  writing,  upon 
all  or  any  of  the  issues."  In  addition,  there  is  also  the  pro- 
vision for  special  interrogatories. 

This  statute  appears  to  be  imperative,  that  it  is  the  duty 
of  the  Court,  at  the  request  of  either  party,  to  direct  the 
jury  to  find  a  special  verdict.  Bird  v.  LaniuSy  7  Ind.,  p.  621, 
But  if  such  a  request  is  made,  the  party  can  not  also  accom- 
pany it  with  a  requisition  that  interrogatories  shall  be  pro- 
pounded, to  be  answered  in  the  event  of  a  general  verdict 
being  returned ;  or,  if  he  does,  it  operates  as  a  waiver  of  the 
request  that  a  special  verdict  shall  be  found. 

A  question  is  raised  upon  the  refusal  to  admit  evidence. 
It  is  averred,  in  the  complaint,  that  the  real  estate,  and  part 
of  the  personal,  included  in  the  will,  were  purchased  by  the 
husband,  with  his  own  money,  and  proof  was  offered  to  sus- 
tain that  allegation,  and  refused.  Was  this  error  ?  We  can 
not  think  it  was.  If  it  was  purchased  and  given  to  her  by 
her  husband,  she  could  so  will  it,  as  no  facts  are  alleged,  if 
any  could  be  in  any  case,  showing  that  there  was  any  trust. 
Nor  are  any  facts  shown  that  would  prevent  such  gift.  K 
the  property  did  not  belong  to  the  testatrix,  she  could  confer 
no  title  by  the  will.  A  case  might  present  itself  of  so  gross 
a  character,  in  this  respect,  as  to  evidence  unsoundness  of 
mind ;  but  we  do  not  understand  the  evidence  to  have  been 
offered  to  establish  such  fact  in  this  case. 

Per  Curiam. — The  judgment  is  reversed.   Cause  remanded. 

Wilson  Morrow,  Robert  M.  Goodwin^  and  John  M.  John-- 
stonj  for  the  appellants. 

George  Holland  and  C  C  Binkley^  for  the  appellees. 
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Graves  v.  Katle  and  Others. 

APPEAL  from  the  Howard  Common  Pleas. 

Per  Curiam. — Under  the  peculiar  circumstances  of  this 
case,  we  think  the  Court  should  have  continued  the  cause. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 

J.  W.  Robinson  and  Thotnas  A.  Hendricks^  for  the  appel- 
lant 

Samuel  C  Willsonj  for  the  appellees. 

KoTS. — The  motion  for  a  continuance  was  based  upon  an  affidavit  of  C.  D. 
Murrayy  containing,  in  substance,  this  statement:  That,  at  the  request  of  the 
plaintiff's  attoniey  and  Oapt  Harriaon^  the  late  attorney  of  the  defendant 
(the  appellant),  he  appeared  for  the  defendant  in  this  action,  and  that  he 
was  informed,  and  believed,  that  Graves  knew  nothing  of  Oapt  Harrison^ a 
absence  from  home,  or  that  there  existed  any  necessity  for  the  employment, 
by  him,  of  other  counsel,  and  that  Capi.  Harrison  had  volunteered  two 
months  before,  and  was  then  in  the  army,  in  Western  Virginia^  and  that  he, 
Murray^  Vas  informed  by  the  agent  of  Qraves^  that  Graves  was  under  the 
impression  that  this  (Howard  Oommon  Fleas)  Court,  did  not  meet  in  regular 
aeesion  until  the  Monday  then  next  following,  and  that  he,  Murray,  had  had 
no  opportunity  of  conferring  with  Graves,  as  to  his  defense  herein.  The 
Court  refused,  upon  this  affidavit,  to  grant  the  continuance,  and  rendered 
Judgment. 


The  Indiana  CJbntkal  Railwat  Co.  v.  Gulick. 

In  an  action  against  a  railroad  company  to  recover  the  value  of  a 
lost  trunk,  the  ex  parte  affidavit  of  the  plaintiff  is  not  competent 
evidence  to  prove  the  contents  of  the  trunk,  but  the  plaintiff 
himself  is  a  competent  witness  for  that  pTirpose. 

APPEAL  from  the  Miami  Circuit  Court. 
PsBEiNS,  J. — Suit  by  Ghilick  against  the  Indiana  Central 
Railway  Company^  to  recover  the  value  of  a  trunk  and 
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contents^  alleged  to  have  been  lost  by.  the  company.  On  the 
trial,  the  plaintiff  was  allowed  to  give  in  evidence  his  ex 
parte  affidavit  as  to  the  contents  of  the  trunk,  etc.  The 
defendant  objected  and  excepted  to  that  item  of  evidence. 
The  Court  erred  in  admitting  the  affidavit  as  evidence. 
Redfield  on  Eailways,  1st  ed.,  p.  310.  The  Circuit  Court  was 
misled,  and  somewhat  excusably  so,  by  the  case  of  Doyle  v. 
Kiser^  6  Ind.  242. 

In  that  case,  the  affidavit  of  the  plaintiff  was  admitted  in 
evidence,  but  the  facts,  which  do  not  appear  in  the  report, 
are,  that  the  affidavit  was  admitted  by  consent,  after  the 
Court  had  determined  that  the  plaintiff  was  a  competent 
witness.  The  point  in  the  case,  and  the  one  decided,  was, 
that  the  plaintiff  was  a  competent  witness.  This  is  very 
manifest,  from  the  cases  upon  the  authority  of  which  the 
•ruling  in  Doyle  v.  Kiser  was  made.  They  were  cases  where 
the  plaintiff  was  a  witness.  See  the  note  to  The  Oreai 
Northern^  etc.  v.  Shephardy  9  L.  and  Eq.  Rep.  477,  and  The 
Mad  Rivevj  etc.  v.  Fulton^  20  Ohio,  318. 

Pet  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  a  new  trial. 

Newcombe  and  Tarkington^  for  the  appellant* 
r.  Igoey  for  the  appellee. 


»»• 


Chent  v.  Shelbyville* 

APPEAL  from  the  Shelby  Circuit  Court. 

Per  Curiam. — ^According  to  the  cases  of  Bogart  v.  New 
Albanyy  1  Ind.  38,  and  Webb  v.  Thorpe^  12  Id.  451,  we  have 
no  jurisdiction  of  this  case ;  but  if  we  have,  the  case  of  The 
Oity  of  Lawrenceburg  v.  Wuesty  shows  that  we  must  affirm  the 
judgment  rendered  in  it  below. 
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A  eity  may  impose  a  liquor  HcenBe,  but  it  must  be  rea^ 
eouable  in  amount. 

The  appeal  is  dismissed,  with  costs. 

May  and  DamSy  for  the  appellant. 

Thomas  A.  JSendricks  and  P.  M.  Qreen^  for  the  appellee. 


•  •  t 


Bbst  and  Another  v.  Powbbs. 

Where  an  aotion  is  tried  before  a  Justice  of  the  Peace,  and  judgment 
rendered,  and  appeal  taken  to  the  Circuit  Court,  and  in  the  lat- 
ter, without  leave,  ihe  plaintiff  inserts  a  material  amendment  in 
his  complaint,  such  amendment  can  constitute  no  part  of  the.  com- 
plaint, and  the  Court  should,  on  proper  application,  instruct  the 
jury  to  allow  nothing  under  it. 

APPEAL  from  the  Howard  Circuit  Court 

Per  Curiam. — In  the  Circuit  Court,  without  leave,  the 
plaintiff  amended  his  complaint,  by  inserting  a  demand  for 
money  paid.  The  defendants  were  not  aware  of  the  amend- 
ment till  some  progress  bad  been  made  in  the  argument  of 
the  cause,  and  did  not,  therefore,  meet  it  by  evidence  on  the 
trial.  Some  of  the  plaintiff's  evidence  tended  to  prove  the 
demand,  and  it  is  not  clear  but  that  the  jury  allowed  it,  or 
a  part  of  it. 

The  defendants  asked  a  new  trial,  supported  by  affidavits, 
on  the  ground  of  surprise,  and  that  the  claim  alleged  was 
utterly  groundless. 

The  amendment  was  no  part  of  the  complaint,  and  the 
Court  should  have,  upon  application,  told  the  jury  to  allow 
nothing  under  it.  Such  was  the  course  the  defendants' 
counsel  should  have  taken;  but,  considering  the  manner 
(which  we  will  not  describe)  in  which  it  would  seem  that 
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the  amendment  must  have  been  made,  and  the  surprise  and 
embarrassment  it  produced,  it  is,  perhaps,  somewhat  excus- 
able, if  counsel  were  thrown  off  their  guard  as  to  the  course 
to  be  pursued,  at  the  moment. 

We  incline,  in  this  case,  to  give  a  new  trial. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  a  new  trial. 

B.  Vaile  and  N.  JB.  Linsday^  for  the  appellants. 

J.  W.  RohinsoUj  for  the  appellee. 

l^ons. — ^ThiB  action  originated  before  a  Justice  of  the  Peace,  as  indicated 
in  the  syllabus. 


>♦> 


DuNLAVY  and  Others  v.  The  State,  on  the  Relation  of 

Bheeks,  etc. 

APPEAL  from  the  Lawrence  Common  Pleas. 

Per  Curiam. — ^Action  by  the  appellee  against  the  appel- 
lants, upon  an  administration  bond.  Issues  were  formed, 
tried,  and  found  for  the  plaintiff,  and  judgment  rendered, 
a  new  trial  being  refused. 

There  is  no  question  presented  by  this  record  for  our 
decision.  There  is  no  exception  taken  to  any  ruling  of  the 
Court,  except  in  overruling  the  motion  for  a  new  trial,  and 
the  evidence  is  not  set  out,  nor  is  any  question  made  out- 
side of  the  evidence. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

Carlton  and  Parks,  for  the  appellants. 

Malotte  and  Cobb,  for  the  appellee. 
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EsTEP  and  Others  v.  Bubee  and  Another. 

A  joint  demurrer  by  three  parties  to  a  complaint,  which  is  good  as 
to  some  of  them,  is  bad  as  to  all,  and  should  be  overruled,  because 
a  pleading,  bad  as  to  a  part,  is  bad  as  to  all  the  parties  to  it. 

A  complaint  based  upon  a  contract  which  is  required,  by  the  statute 
of  frauds,  to  be  in  writing,  should  contain  the  original  contract,  or 
a  copy  of  it,  or  an  excuse  for  not  containing  either. 

Where  several  notes  are  made  payable  at  a  bank,  and  are  sold  and 
assigned,  by  the  payee,  to  the  bank,  and  they  fall  due,  and  all 
the  parties  thereto,  except  the  payee,  in  consideration  of  further 
time,  execute  and  deliver  to  the  bank  their  bil#  of  exchange  for 
the  debt  evidenced  by  the  several  notes,  discharging  the  payee  of 
the  notes  from  all  liability  to  the  bank,  the  parties  to  such  bill, 
in  an  action  upon  it,  can  not  be  allowed  to  inquire  into  the  con- 
sideration of  the  notes. 

APPEAL  from  the  Wayne  Circuit  Court. 

Perkins,  J. — Burke  and  Kramer  sued  James  Estep,  Isaac 
JEstepf  and  Nathan  Drulj/y  upon  a  bill  of  exchange. 
^  A  joint  demurrer  was  filed  to  the  complaint,  alleging  that 
it  did  not  contain  a  cause  of  action  against  a  part  of  the 
defendants. 

A  pleading  bad  as  to  a  part,  is  bad  as  to  all.  Hence,  a 
demurrer  by  three,  good  only  as  to  one,  if  taken  separately, 
is  bad  as  to  all,  being  taken  jointly. 

A  paragraph  of  the  answer  set  up,  in  defense,  an  agree- 
ment, which  the  statute  of  frauds  requires  to  be  in  writing, 
but  was  not  accompanied  either  by  the  written  agreement, 
or  a  copy  of  it,  or  an  excuse  for  not  furnishing  one  or  the 
other.  The  paragraph  was,  also,  utterly  bad,  on  motion  for 
uncertainty.    The  Court  sustained  a  demurrer  to  it. 

The  facts  in  relation  to  the  bill  of  exchange,  are  these : 
One  Harman  Estep  rented  of  Nathan  Druly  a  tract  of  land, 
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and  gave  his  notes  for  the  amount  of  the  rent.  James  and 
Isaac  Estep  went  upon  the  notes  as  sureties. 

The  notes  were  made  payable  at  bank,  and  were  sold  and 
assigned  by  Druly,  the  payee,  to  the  bank.  When  the  notes 
fell  due,  James  Estepy  one  of  the  sureties,  proposed  to  the 
bank,  that,  if  time  could  be  given,  he  would  assume  the 
payment  of  the  notes  as  principal,  draw  a  bill  of  exchange 
for  the  amount  of  them,  upon  Isaac  Estep j  who  would  accept 
the  same,  and  that  it  should  then  be  indorsed  by  Nathan 
J)rulyy  with  which  bill  he  would  take  up  the  original  notes. 
This  arrangement  was  executed,  and  HarmaUy  the  original 
debtor,  ceased  to  be  a  debtor  to  the  bank,  but  became  such 
to  Jam^  Estepi,  unless  he  had  already  advanced  to  him  the 
amount  of  the  notes.  The  bank  was  a  bona  fide  purchaser 
of  the  original  notes. 

Under  these  circumstances,  the  defendants  to  the  bill 
could  not  go  into  the  original  consideration  of  the  notes, 
for  the  giving  up  of  which  the  bill  was  drawn.  A  con- 
tinuance was  asked,  to  obtain  inadmissible  evidence,  viz.: 
touching  the  consideration  of  the  original  notes,  and  was 
rightly  refused. 

Per  Curiam. — The  judgment  is  afiSjmed,  with  five  per 
cent,  damages  and  costs. 

W.  A.  Bickle  and  C.  H.  Burchenal  for  the  appellants. 

John  Yaryany  for  the  appellees. 


»»». 


Ex  Partb  Maxwell. 

A  married  woman  is  competent  to  be  appointed  guardian,  bat,  before 
her  appointment,  it  should  appear  to  the  Court  that  her  husband 
consents  thereto,  and  that  not  only  she,  but  her  husband  also,  is 
a  suitable  person  to  act  as  guardian. 
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APPEAL  from  the  Wayne  Common  Pleas. 

Pjsrkins,  J. —  William  A.  Bambo  died,  leaving  Miriam  A. 
BambOy  his  widow,  and  Naomi  G.  and  Francis  H.  Bambo^  his 
infant  children  and  heirs,  by  said  Miriam  J..,  surviving  him. 
Subsequently,  Miriam  A.  Bambo  married  Hugh  W.  Maxwdl^ 
and  thereby  became  Miriam  A.  Maxwell. 

With  the  consent  of  her  living  husband,  who  also  became 
her  surety  in  a  bond  tendered  to  the  Court,  she  applied  to 
the  Wayne  Common  Pleas  for  the  guardianship  of  the  per- 
sons and  property  of  her  two  minor  children  by  Bambo; 
but  the  Court  refused  to  appoint  her. 

It  was  in  proof  that  she  was  intelligent  and  worthy,  but 
there  was  no  proof  as  to  the  character  of  her  husband. 

By  the  common  law,  as  administered  in  the  Chancery  and 
Ecclesiastical  Courts,  a  married  woman  is  not  disabled  to  be 
an  executrix,  administratrix,  or  guardian ;  though,  as  such. 
she  may  be  required  to  give  bond.  2  Story's  Eq.,  sees.  1337 
to  1339.  2  Shars.  Bl^ck.  p.  503,  and  note  15.  Reeve's  Dom. 
Relations,  p.  122.  New  Am.  Encyclopedia,  art.  Guardian> 
1  Will,  on  Ex.,  p.  360.  But  her  husband  must  consent  to 
her  acting  in  such  capacity.  Wentworth  on  Ex.,  p.  862,  et 
seq.  1  Will,  on  Ex.  295.  Will,  on  Per.  Prop,  side,  p.  255. 
See  Kettlebas  v.  GardneVj  1  Paige,  Ch.  R.  488.  Palmer  v. 
Oakley,  2  Doug.  (Mich.)  433.  30  AJa.  613.  29  Miss.  (7 
Cush.)  195.  Our  statute  touching  the  capacity  of  a  married 
woman  to  act  as  executrix  is  simply  declaratory  of  the  com- 
mon law.  2  R.  S.,  p.  484.  See  p.  486,  sec.  10.  Touching 
guardianships,  our  statute  specifies  no  disabilities.  Id.  563. 
Does  it  not,  then,  by  the  ordinary  rules  of  construction,  leave 
the  question  of  competency  to  the  common  law  ?  That  law 
requires,  in  the  judgment  of  the  Court,  a  suitable  person. 
It  will  occasionally  happen,  as  in  this  case,  that  the  mother, 
a  married  woman,  will  not  only  be  a  suitable,  but  will,  in 
&ct,  be  peculiarly  a  proper  person  to  be  the  guardian  of  her 
own  children.  But  she  should  not  be  appointed,  unless  her 
Vol.  XEL— 12 
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husband  is  also  a  suitable  person  to  act  as  guardian ;  because 
he  may  be  expected  to  control,  in  a  great  measure,  the  action 
of  his  wife.  Kor  should  he  be  accepted  as  her  sole  surety, 
even  where  he  is  a  suitable  person  to  act  as  guardian,  unless 
his  pecuniary  resources  are  ample.  In  the  case  at  bar,  as  it 
was  not  shown  that  the  husband  was  a  suitable  person,  the 
judgment  below  must  be  affirmed. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

J.  B.  and  J.  F.  Julian^  for  the  appellant. 


»»» 


Adeins  v.  Wiseman. 

Where  a  reply  consists  of  two  paragraphs,  of  which  one  is  the  gen- 
eral denial,  and  a  demurrer  is  filed  to  the  reply  generally,  it  is 
error  to  sustain  it,  because  such  a  demurrer  is  addressed  to  the 
entire  reply. 

APPEAL  from  the  Monroe  Circuit  Court. 

Per  Curiam. — Adkins^  who  was  the  plaintiff,  sued  Wise- 
man^ alleging,  in  his  complaint,  ^^That  the  defendant  is 
indebted  to  him  one  hundred  dollars,  cash  had  and  received 
by  defendant,  to  and  for  the  use  of  the  plaintiff,"  which  the 
defendant,  though  requested,  etc.,  refuses  to  pay. 

Defendant's  answer  alleges,  that  he  was,  on  the  1st  of  De- 
cember, 1857,  the  owner  of  one  hundred  and  five  dollars  in 
notes  on  the  Citizen's  Bank  of  Gosportj  which  were  issued 
without  authority  of  law;  that  the  plaintiff,  at  the  time,  was 
in  the  business  of  purchasing  notes  at  discount;  and  that 
plaintiff,  as  well  as  defendant,  at  the  time,  well  knew  that 
notes  on  said  bank  were  not  very  current,  and  great  doubts 
were  entertained  as  to  whether  said  bank  would  ever  redeem 
her  notes ;  that  plaintiff,  with  a  full  knowledge  of  all  said 
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facts,  proposed  to  purchase  of  defendant  the  aforesaid  notes 
on  the  atizerCs  Bank,  and  offered  him  one  hundred  dollars* 
for  the  one  hundred  and  five  dollars  on  said  bank,  and 
defendant  then  agreed  to  said  proposal,  and  received  from 
plaintiff  one  hundred  dollars,  and  delivered  to  him  one 
hundred  and  five  dollars  in  notes  on  said  bank,  as  aforesaid. 

Plaintiff  replied :  1.  By  a  general  denial.  2.  That  the 
CUizerCs  Bank  of  Gosport  was  not  organized  under,  or  by 
virtue  of,  any  law  of  this  State,  but  in  direct  violation  of 
the  constitution  and  laws  of  said  State,  and  against  public 
policy;  that  the  notes  on  said  bank  are  made  in  the  form 
and  similitude  of  ordinary  bank-notes,  and  were  designed 
and  intended  to  be  used  and  circulated  as  paper  money,  and 
that  the  same  are  illegal,  unconstitutional,  and  void,  and 
did  not  constitute  a  valid  consideration,  etc. 

Defendant  demurred  to  the  reply.  The  demurrer  was 
sustained,  and  final  judgment  given  for  defendants.  The 
demurrer  should  have  been  overruled,  because  it  was  addressed 
to  the  entire  "  reply,"  and  there  is,  evidently,  one  valid  para- 
graph—the "general  denial."    11  Ind.  458.     9  Id.  241. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  further  trial. 

S.  H.  Buskirk  and  Tliomas  A.  Hendricks^  for  the  appellant. 


•  #• 


EiNIGHT  V.  BaMBERGBR. 

APPEAL  from  the  Morgan  Circuit  Court. 

Per  Curiam. — The  appellee,  who  was  the  plaintiff,  sued 
Knight,  upon  a  promissory  note,  for  the  payment  of  six 
hundred  and  three  dollars  thirty  cents.  Defendant's  answer 
contains  two  paragraphs :  1.  Set-off.  2.  That  this  suit  was 
originally  instituted  in  the  Morgan  Circuit  Court,  at  the 
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■pecial  July  term  thereof,  I860,  and  was  not  a  cause  pending 
in  said  Court  at  a  regular  term. 

To  the  first  defense  the  plaintiff  replied  by  a  general 
denial,  and  to  the  second  he  demurred.  The  demurrer  was 
sustained.  The  Court  tried  the  issues,  and  found  for  the 
plaintiff.  New  trial  refused,  and  judgment,  etc.  The  sus- 
taining of  the  demurrer  to  the  second  defense  is  assigned 
for  error.  There  is  nothing  in  that  assignment.  See  Acts 
of  1858,  p.  87.  A  suit  may  be  brought  to  a  special  term, 
and  the  same  tried  and  determined  at  such  term. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 

B.  L.  and  T.  D.  WalpoU^  and  Gordon  Tanner^  for  the 
appellant. 

H.  Secrest  and  S.  Turman^  for  the  appellee. 


•  »» 


The  State,  on  the  Relation  of  McArthur  v,  Evans. 

A  prosecution  for  bastardy  is  a  civil  proceeding,  and  the  defendant 
is  a  competent  witness  for  himself,  under  the  Uw  of  1861,  on  the 
subject  of  witnesses. 

APPEAL  from  the  Davies  Circuit  Court. 

Davison,  J.  —  Prosecution  for  bastardy  against  Evans. 
The  issues  were  submitted  to  a  jury,  who  found-  for  the 
defendant.  Motion  for  a  new  trial  denied,  and  judgment 
on  the  verdict. 

Upon  the  trial  JEvanSj  the  defendant,  offered  himself  as  a 
witness,  and  was,  over  the  plaintiff's  objection,  allowed  to 
testify  in  the  cause.  This  ruling  is  assigned  for  error.  The 
statute  says:  ^^ Every  free  white  person,  of  competent  age, 
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shall  be  a  competent  witness  in  any  civil  canse  or  proceed- 
ing, and  no  person  shall  be  disqualified  as  a  witness  by  reason 
of  interest  in  the  event  of  that  or  any  other  suit,  or  because 
such  person  is  a  party  in  said  action  or  proceeding"  Acts 
1861,  p.  52,  sec.  2.  The  decision  of  the  Court  is  said  to  be 
erroneous,  on  the  ground  that  a  suit  for  bastardy  is  not  a 
"civil  cause  or  proceeding,"  within  the  purview  of  the 
statute.  We  think  otherwise.  The  "Act  regulating  Prose- 
cutions in  cases  of  Bastardy,"  provides,  sec.  6,  that,  ^  The 
trial  of  such  prosecution,  both  before  the  Justice  and  in  the 
Circuit  Court,  shall,  in  all  respects  not  herein  otherwise  pro* 
vided  for,  be  governed  by  the  law  regulating  civil  suits.** 
2  B.  S.,  p.  486.  This  seems  to  allow  the  inference  of  a  legis- 
lative intent  that  a  case  of  this  kind  should  be  held  a  civil 
proceeding.  And,  in  addition,  its  commencement,  prosecu- 
tion, and  final  determination,  as  prescribed  by  the  statute, 
sufficiently  distinguish  it  as  a  civil  suit;  and  being  so,  the 
defendant,  in  this  instance,  was  a  competent  witness.  An- 
other assigned  error  is,  that  the  verdict  is  unsustained  by 
the  evidence.  There  is  nothing  in  that  assignment.  The 
evidence  is  upon  the  record.  We  have  carefully  examined 
it,  and  are  of  opinion  that  its  weight  accords  with  the  find- 
ing of  the  jury. 

Ftr  Curiam. — The  judgment  is  affirmed,  with  costs. 

James  S.  Pierce  and  i2.  A,  Clement^  for  the  appellant. 

J,  W.  Burton^  for  the  appellee. 


»♦• 


Tbter  and  Another  v.  Hindebs  and  Another. 

Where  several  defendants  demur  jointly  to  a  complaint  which- states 
a  good  cause  of  action  as  against  some  of  them,  and  not  as  agaiasl 
others,  the  demurrer  should  not  be  sustained. 
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Teter  and  Another  «.  Hinders  and  Another. 

The  fraudulent  representations  of  an  agent,  made  in  the  course  of 

the  business  of  his  principal,  bind  the  principal. 
Before  a  party  can  be  entitled  to  rescind  a  contract,  he  must  offer 

to  place  the  other  party  to  it  in  statu  quo. 

APPEAL  from  the  Clinton  Circuit  Court. 

WoEDEN,  J. — ^ActioQ  by  the  appellees  against  the  appel- 
lants to  rescind  a  contract  for  the  sale  of  real  estate,  on  the 
ground  of  fraud.  Trial  by  the  Court;  finding  and  judg- 
ment for  the  plaintiflfe.  A  demurrer  to  the  complaint  was 
overruled,  and  exception  taken.  This  ruling  presents  the 
first  question  for  decision.  One  Bamhizer  was  made  a  de- 
fendant, who  acted  as  the  agent  of  the  defendant,  TeteVj  in 
making  the  contract;  and  it  is  objected  that  there  is  no 
cause  of  action  against  Bamhizer^  and  that  he  should  not 
have  been  made  a  defendant.  We  express  no  opinion  on 
this  point,  as  Bamhizer  and  "Teter  jointly  demurred,  and  the 
demurrer,  not  being  well  taken  as  to  Teter^  was  correctly 
overruled  as  to  both. 

The  consideration  for  the  sale  of  the  real  estate  was  cer- 
tain promissory  notes,  and  this  is  sufficiently  set  forth  in  the 
complaint.  The  alleged  fraud  consists  in  false  representa- 
tions in  reference  to  the  character  of  the  notes  as  to  the 
solvency  of  the  makers,  etc.  It  is  objected  that  the  com- 
plaint is  bad,  because  it  does  not  allege  that  Teter  was  cog- 
nizant of  the  worthless  character  of  the  notes.  It  is  alleged 
that  Bamhizer^  who  was  acting  as  Teter^s  agent,  and  who  is 
charged  with  having  made  the  fraudulent  representations, 
had  full  knowledge,  etc.  This  was  sufficient.  The  repre- 
sentations of  the  agent  bind  the  principal.  Bateman  on 
Civil  law,  sec.  576.  The  objections  made  to  the  complaint, 
we  think,  are  not  well  taken.  But  there  is  a  fatal  defect  in 
the  evidence.  In  order  to  justify  a  recision,  the  plaintifiT 
Bhould  have  tendered  back  the  claims  received,  so  as  to  have 
placed  the  defendant  in  sta^u  quo.    Wiley  v.  Howard^  15  Ind. 
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169,  and  authorities  there  cited.  Here  a  small  part  of  the 
money  had  been  collected  by  a  justice,  and  receipted  for  by 
SinderSy  and  this  was  not  tendered  back  to  Teter.  The 
claims  traded  for  the  land  seem  to  have  been  evidenced  by 
receipts  of  parties,  with  whom  they  had  been  left  for  collec- 
tion. A  person  acting  for  the  plaintiffs  took  the  papers 
to  one  Wallace,  of  Monticello,  who  picked  out  about  four 
hundred  dollars  of  the  claims,  stating  that  they  were  his 
receipts,  and  that  he  was  entitled  to  them,  and  that  he  had 
collected  the  money  and  paid  it  over  to  Bamhizer.  These 
receipts  were  retained  by  WallacCy  and  were  not  tendered 
back  to  Teter.  Perhaps,  had  there  been  proof,  on  the  trial, 
that  these  claims  had  been  collected  and  paid,  as  stated  by 
Wallace^  that  would  have  been  a  good  reason  for  not  ten- 
dering them  back,  but  there  was  no  such  proof. 

Per  Curiam, — The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded. 

J.  N.  Sims,  for  the  appellants. 


>♦♦ 


Enslst  and  Another  v.  Patterson. 

Where  money,  lent  to  be  wagered  upon  the  result  of  an  election,  is 
the  consideration  of  a  note  given  for  its  repayment,  and  the  maker 
is  sued  upon  the  note,  and  relies  upon  the  illegality  of  the  trans- 
action to  defeat  a  recovery,  he  must  aver,  in  his  answer,  that  the 
money  was  ^^  lent  at  the  time  of  such  wager." 

APPEAL  from  the  Shelby  Common  Pleas. 

Haiwa,  J. — Suit  on  a  note  dated  November  7,  1856. 
Answer,  admitting  the  execution  of  the  note,  but  averring 
that  it  was  given  for  an  illegal  consideration,  viz. :  "The' 
sum  of  one  hundred  dollars,  given  to  these  defendants  for 
the  purpose  of  betting  and  wagering  on  the  result  of  the 
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gabernatorial  election  in  1856,  to  be  determined  at  the  bien* 
nial  election  in  the  month  of  October,  1856,  and  that  the 
payee  of  said  note,  at  the  time  he  took  said  note,  and  gave 
defendants  said  money,  directed  and  authorized  them  to  bet 
and  wager  said  money  on  said  election,  and  for  the  purpose 
of  wagering  it,  gave  it  to  them,  knowing  that  they  would  do 
BO ;  and  that,  in  pursuance  of  said  direction  and  understanding 
of  said  payee,  they  did  wager,"  etc.,  and  lost  and  paid,  etc. 

There  was  a  demurrer  sustained  to  this  paragraph  of  the 
answer,  which  ruling  presents  the  only  point  in  the  case. 

It  will  be  observed  that  the  date  of  the  note,  which  is 
made  a  part  of  the  complaint,  is  after  the  decision  of  the 
question  upon  which  the  wager  waa  made,  viz. :  the  October 
election.  The  first  question  is,  then :  Whether  the  answer 
thus  framed  is  not  so  contradictory  as  to  render  it  uncertain 
whether  the  money  was  lent  for  the  purpose  named?  The 
form  of  the  pleading  appears  to  admit  the  execution  of  the 
note  at  its  date.  It  is  averred,  that  at  the  time  the  payee 
'^took  said  note  and  gave  defendants  said  money,  he  di- 
rected," etc.,  that  it  was  for  the  purpose  of  being  wagered 
on  the  election  for  governor,  "to  be  determined  At  the 
biennial  election  in  the  month  of  October,  1856."  Not  to 
be  determined  by  a  canvass  of  the  return  of  the  votes  cast 
at  the  said  October  election,  before  the  execution  of  said 
note,  but  the  language  would  imply  that  it  was  to  be  de- 
termined by  an  event  which  was  to  transpire  in  the  future — 
but  one  which,  in  point  of  fact,  was  already  past.  The  ques- 
tion upon  this  point  is  not  without  difficulty,  and  as  it  is 
not  necessary  to  the  determination  of  the  validity  of  this 
answer,  we  will  not  decide  it. 

The  next  question  arises  upon  the  construction  of  our 
statute,  as  applied  to  the  facts  pleaded,  touching  "  gamii^ 
contracts."  1  R.  S.  805.  The  first  part  of  sec.  1  declares, 
all  notes,  etc,  when  the  consideration,  etc.,  is  for  money 
won,  etc.,  to  be  void.     The  second  part  is  framed  with 
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reference  to  the  first,  and  likewise  declares  void  all  notes, 
etc., "  for  repaying  any  naoney  lent  at  the  time  of  such  wager, 
for  the  purpose  of  being  wagered." 

Do  the  facts  pleaded  bring  this  transaction  within  this 
statute,  as  to  the  time  the  loan  was  made  and  the  wager 
entered  into? 

"We  might  remark,  in  passing,  that  the  doctrine  laid  down 
in  Armstrong  v.  Tolery  11  Wheat.  272,  that  "No  action  can 
be  maintained  on  a  contract,  the  consideration  of  which  is 
either  wicked  in  itself,  or  prohibited  by  law,"  is,  no  doubt 
correct ;  so,  in  regard  to  the  principle  laid  down  in  Parsons 
on  Cont.,  253,  2d  vol.,  that "  All  contracts  which  provide  that 
any  thing  shall  be  done  which  is  distinctly  prohibited  by 
law,  or  morality,  or  public  policy,  are  void."  The  trouble 
is,  who  are  to  fix  the  standard  or  rule  by  which  we  are  to 
determine  whether  any  given  state  of  facts  falls  within  these 
prohibitions  ? 

We  suppose  the  legislative  power,  acting  within  the  sphere 
of  its  authority,  can  point  out  the  acts  which  shall  fix  upon  a 
transaction  the  stain  of  illegality,  and  the  degree  of  evidence 
that  shall  be  necessary  to  establish  such  acts.  For  instance, 
in  this  case,  a  note  for  the  loan  of  money  to  be  wagered, 
that  is,  "  for  the  purpose  of  being  wagered,"  is  a  void  con- 
tract; but,  as  much  controversy  might  arise  in  reference  to 
the  question,  whether  that  was  the  purpose  for  which  the 
loan  was  made,  they  have  said  that  the  money  must  be 
"  lent  at  the  time  of  such  wager."  Is  that  fact  sufficiently 
averred  in  the  answer?  We  do  not  think  it  is;  whatever 
might  have  been  the  ruling,  without  this  statute,  it  seems 
that  the  legislature,  having  legislated  upon  this  subject,  and 
prescribed  a  rule,  however  limited  it  may  be  considered,  yet 
it  should  be  our  guide. 

Per  Curiam. — Judgment  is  affirmed,  with  costs  and  five 
per  cent,  damages. 

71  A.  McFarland  and  J.  L.  Montgomery ^  for  the  appellants. 
Vol.  XIX.— 13 
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CSOKNEB  V.  ThB  StATB. 

A  record  in  a  criminal  case,  based  upon  an  indictment,  which  fails  to 
show  the  impanneling  of  a  grand  jnry,  and  the  return  by  them  of 
the  indictment  into  Court,  indorsed  a  true  hill,  and  signed  by  their 
foreman,  can  not  sustain  a  conviction  on  such  indictment. 

APPEAL  from  the  Grant  Circuit  Court, 

Indictment  for  retailing.  Trial,  conviction,  and  judgment, 
motions  to  quash  and  in  arrest  being  overruled.  The  record, 
in  this  case,  does  not  show  the  impanneling  of  any  grand 
jury,  nor  the  return  by  such  body  of  the  indictment  into 
Court,  nor  is  it  indorsed  a  true  biU^  and  signed  by  any  one 
purporting  to  be  acting  as  foreman  of  the  grand  jury. 

The  judgment  is  reversed,  and  the  cause  remanded,  etc, 

N.  TT.  Gordon  and  H.  D.  Thompson^  for  the  appellant. 


■»♦♦• 


igb "»  Shucrapt  and  Another  v.  DAvmsoN. 

In  an  action  to  vest  and  quiet  title  to  real  estate  in  the  plaintiff,  if 
judgment  goes  against  him  below,  he  is  entitled,  on  payment  of  the 
costs,  to  a  new  trial,  as  a  matter  of  right,  under  the  statute. 

APPEAL  from  the  Wayne  Circuit  Court. 

Per  Curiam. — This  was  a  suit  by  the  sole  heir  of  John 
Moans  and  her  husband,  to  establish  the  title  of  said  heir  to 
a  certain  piece  of  land,  by  descent,  from  her  father.  The 
land  was  in  possession  of  Davidson^  under  claim  of  title, 
by  deed,  from  the  ancestor  of  the  heir  in  question.  The 
heir  sets  up,  that  Davidson  obtained  the  deed  for  the  land 
from  the  ancestor,  without  any  consideration,  when  he  was 
not  compos  mentis^  and  hence,  was  incapable  of  making  a 
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deed;  and  the  complaint  prays^  that  the  title  to  said  land 
may  be  adjudged  to  be  in  the  heir  by  descent,  and  posses- 
sion given. 

Trial  of  the  issue  upon  the  complaint,  judgment  for  the 
defendant. 

The  Court  below  refused  to  give  the  plaintiffs  a  new  trial) 
as  matter  of  right,  upon  payment  of  costs. 
^  This  was  not  a  suit  for  specific  performance  of  a  contract. 
ASleii  Y.  DavisoTiy  16  Ind.  416.    Such  a  suit  is  not  based  on 
disputed  title. 

It  was  not  a  suit  by  creditors  to  set  aside  a  fraudulent 
<K>nTeyance,  in  order  to  show  title  in  their  debtor,  subject  to 
execution. 

It  was  a  suit  in  which  the  party  complainant,  by  virtue 
of  the  judgment  in  the  suit,  sought  to  vest  or  quiet  title  to 
real  estate  in  herself.  It  seems  to  be  exactly  the  case  of 
Sherman  v*  Gaines,  16  Ind.  98.  The  question  of  fraudulent 
deed  could  be  tried  in  ejectment,  under  the  old  practice. 
Ind.  Dig.,  p.  62, 

Beversed,  costs,  remanded,  etc.,  with  instructions  to  give 
a  new  trial  on  r>ayment  of  costs. 


»»< 


The  Statb  v.  Thomassoh. 

The  temperance  law  of  1859  prescribes  no  penalty  against  the  sale  of 
intoxicating  liquor,  in  quantities  of  one  quart  or  more,  on  Sunday. 

An  indictment  for  unlawfully  selling  liquor  without  license,  should 
charge  that  the  liquor  sold  was  intoxicating. 

APPEAL  from  the  Warren  Circuit  Court. 
Hakna,  J. — Indictment  for  retailing  quashed.     The  State 
appeals.    The  qiuestion  is  upon  the  sufficiency  of  the  indict- 
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ment.  It  is  charged  that  the  defendant,  on,  etc.,  at,  etc., 
*^  did  then  and  there  nnlawfally  sell  intoxicating  liquors  to 
one,  etc,  to-wit :  one  quart  of  whisky,  for  the  sam  of  fifteen 
cents,  the  said  11th  day  of,  etc.,  being  Sunday,  commonly 
called  the  Sabbath  day." 

The  eighth  section  of  the  Act  of  1859,  is,  that  '^  A  license, 
granted  under  the  provisions  of  this  act,  shall  not  authorize 
the  person  so  licensed  to  sell  or  barter  any  intoxicating 
liquors  on  Sunday,  nor  to  a  minor,  nor  to  a  person  intoxi- 
cated.'' As  to  the  two  last-named  classes,  there  is  afterward 
sn  express  penalty  fixed  for  ofiSsnding;  as  to  the  former, 
there  is  not ;  but  it  has  been  decided,  that  the  general  pen- 
alty fbr  selling  less  than  a  quart,  without  a  license,  (sec.  10,) 
attaches  to  such  sales  on  Sunday.  Thomasson  v.  The  State^ 
15  Ind.  455.  The  prohibition,  in  the  first  section,  is  against 
selling  less  than  a  quart,  without  a  license ;  in  the  eighth 
section,  it  is  provided,  that  the  license  to  retail  shall  not 
authorize  the  selling  any  quantity  on  Sunday,  although 
licensed;  but,  as  before  stated,  there  is  annexed  no  special 
penalty  to  tliat  section.  This  prosecution  is  for  selling  a 
quart  of  whisky.  This  indictment  would  be  bad,  if  the  sell- 
ing had  been  charged  to  have  been  on  Saturday ;  is  it  good, 
charging  it  to  have  been  done  on  Sunday?  We  are  of 
opinion  that  it  is  not.  As  before  said,  there  is  no  penalty 
for  a  violation  of  that  special  part  of  the  statute  providing 
ihat  the  license  shall  not  confer  authority  to  sell  any  liquor  on 
Sunday.  The  license  only  gives  the  privilege  of  selling  less 
than  a  quart,  on  any  day,  and  not  that,  on  Sunday.  Other 
statutes  regulate  the  proceedings  for  violations  of  that  day. 

Per  Curiam, — The  judgment  is  affirmed. 

JB.  W.  Harrison^  Prosecuting  Attorney,  and  T.  J.  Cason^ 
for  the  State. 

S.  M.  NoursCj  J.  H,  Brown^  and  James  Parky  for  the 
appellee. 
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Wilson's  Executor  v.  Eudd  and  Another. 

In  1858  A  died,  leaving  a  widow,  five  children,  and  seyen  grand- 
children. His  will  contained  these  provisions :  "  2.  I  give  and. 
bequeath  to  my  wife  two  beds  and  bedding,  to  be  selected  by  her, 
twenty-five  dollars  a  year,  as  long  as  she  lives,  and  a  good,  com- 
fortable support  during  her  life ;  also,  the  use,  during  life,  of  the 
house  we  now  occupy,  together  with  the  furniture  and  other  arti- 
cles necessary  to  keep  house.  3.  I  give  and  bequeath  to  my' 
grandchildren  [naming  them]  one  hundred  dollars  each.  4.  After 
the  payment  of  all  legacies,  I  give  and  bequeath  to  my  children, 
[naming  them,  John  Wilson,  Jr.,  being  one]  and  my  grandchil- 
dren, [naming  them]  and  their  survivors,  all  my  estate,  both  real 
and  personal,  to  be  divided  among  them,  said  grandchildren  to 
take  jointly  one-sixth  thereof.  5.  If  my  wife  dies  before  me,  or, 
surviving  me,  does  not  accept  the  provisions  of  this  will,  then  I 
direct  that  all  my  real  estate  be  sold  by  my  executor,  at  public  or 
private  sale,  as  he  may  think  best;  if  at  public  sale,  fbr  not  less 
than  two-thirds  of  the  appraised  value  thereof;  if  at  private 
sale,  at  the  flill  appraised  value,  etc.  6.  If  my  wife  survives  me, 
and  accepts  the  provisions  of  this  will,  then  I  direct  that  none  of 
the  legacies,  except  the  provisions  for  her,  be  paid  until  her  death. 
Immediately  after  her  death,  I  direct  that  my  real  estate  be  sold 
as  provided  for  in  item  5  of  this  will;  the  special  legacies  to  be 
paid  first  out  of  the  proceeds  of  such  sale,  and  after  the  payment 
thereof,  the  balance  of  such  proceeds,  and  all  my  personal  estate, 
be  distributed  among  my  children  and  grandchildren,  as  directed 
in  item  4  of  this  will."  Said  will  was  admitted  to  probate,  and 
the  widow  accepted  its  provisions  and  entered  into  the  possession 
and  enjoyment  of  the  real  estate  thereby  devised.  In  1859,  B 
recovered  a  judgment  against  said  John  Wihan,  Jr.,  in  the  Morgan 
Circuit  Court,  upon  which  execution  was  issued,  and  levy  thereof 
made  on  his  interest  in  said  real  estate. 

Mdd,  that  John  Wilson,  Jr.,  under  the  provisions  of  said  will,  had  a 
vested  interest  in  said  real  estate,  which,  under  the  law  of  this 
State,  is  subject  to  levy  and  sale  on  execution. 


103  SUPREME  COURT  OF  INDIANA. 

Wilson's  Execu^r  v.  Rndd  and  Another. 

APPEAL  from  the  Johnson  Circuit  Court. 

Davison,  J. — This  was  au  action  by  Jacob  Giles,  executor, 
etc.,  against  James  Hudd  and  Eli  Butler^  to  enjoin  the  sale,  on 
execution,  of  real  estate.  Defendants  demurred  to  the  com- 
plaint ;  but  the  demurrer  was  overruled,  and  they  excepted. 
Final  judgment  was  given  against  them. 

The  facts  alleged  are  as  follow :  In  February,  1858,  John 
Wilson^  Sr,,  died,  leaving  a  widow,  five  children,  and  seven 
grandchildren.  At  his  death  he  left  a  will,  which  contained 
these  provisions:  2.  I  give  and  bequeath  to  my  wife,  Jane 
Wilson^  two  beds  and  bedding,  to  be  selected  by  her,  twenty- 
five  dollars  a  year  as  long  as  she  lives,  and  a  good,  comfort- 
able support  during  her  life ;  also,  the  use,  during  life,  of  the 
house  we  now  occupy,  together  with  the  furniture  and  other 
articles  necessary  to  keep  house.  8.  I  give  and  bequeath  to 
my  grandchildren,  Desdemonia  Furguson,  Nancy  Cassel,  Bet* 
sty  Clarky  John  Clark,  and  Catherine  Clark,  one  hundred 
dollars  each.  4.  After  the  payment  of  all  legacies,  etc.,  I 
give  and  bequeath  to  my  children,  James  Wilson,  Serah  Ter- 
hune,  John  Wilson,  Jr.,  William  Wilson,  and  Richard  Wilson, 
and  my  grandchildren,  Jorden  Hunt  and  James  Hunt,  and 
their  survivors,  all  my  estate,  both  real  and  personal,  to  be 
divided  among  them,  said  grandchildren  to  take  jointly  one- 
sixth  thereof.  6.  If  my  wife  dies  before  me,  or,  surviving 
me,  does  npt  accept  the  provisions  of  this  will,  then  I  direct 
that  all  my  real  estate  be  sold,  by  my  executor,  at  public  or 
^ivate  sale,  as  he  may  think  best :  if  at  public  sale,  for  not 
less  than  two-thirds  of  the  appraised  value  thereof;  if  at  pri- 
vate sale,  at  the  full  appraised  value,  etc.  6.  If  my  wife 
survives  me,  and  accepts  of  the  provisions  of  this  will,  then 
I  direct  that  none  of  the  legacies,  except  the  provisions  for 
her,  be  paid  until  her  death.  Immediately  after  her  death, 
I  direct  that  my  real  estate  be  sold  as  provided  for  in  item 
5  of  this  will ;  the  special  legacies  to  be  first  paid  out  of  the 
proceeds  of  such  sale,  and,  after  the  payment  thereof,  the 
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balance  of  sach  proceeds,  and  all  my  personal  estate,  to  be 
distributed  among  my  children  and  grandchildren,  as  directed 
in  item  4  of  this  will. 

It  is  averred,  that  said  will  was  daly  admitted  to  probate, 
that  the  widow  accepted  its  provisions,  and  is  in  the  posses- 
sion and  enjoyment  of  the  real  estate  thereby  devised.  And 
further,  it  is  averred,  that,  on  the  17th  of  May,  1859,  the 
defendant,  James  Muddy  recovered  a  judgment,  in  the  ilfor- 
gan  Circuit  Court,  against  John  WUsoUy  Jr.y  one  of  the  chil- 
dren and  devisees  named  in  the  will|  for  eleven  hundred  and 
sixty-one  dollars,  upon  which  judgment  an  execution  has 
been  issued,  and  placed  in  the  hands  of  JSli  Butler^  the 
proper  sheriff,  who  has  levied  it  upon  all  the  interest  of  said 
John  WUsoUj  Jr.  in  and  to  the  real  estate  so  devised,  etc. 
The  relief  sought  is,  that  the  defendants  be  enjoined  from 
selling  the  estate  levied  on,  etc. 

The  only  question  to  settle  is.  Had  John  Wilson^  Jr.^ 
in  virtue  of  the  testator's  will,  a  leviable  interest  in  the 
property? 

We  have  a  statute  which  says :  ^^  The  following  real  estate 
shall  be  liable  to  all  judgments  and  attachments,  and  to  be 
sold  on  execution  against  the  debtor  owning  the  same,  or 
for  whose  use  the  same  is  holden,  viz. :  1.  All  lands  of  the 
judgment  debtor,  whether  in  possession,  reversion,  or  remain- 
der. 2.  Lands  fraudulently  conveyed,  with  intent  to  delay 
or  defraud  creditors.  8.  All  rights  of  redeeming  mortgaged 
lands :  also,  all  lands  held  by  virtue  of  any  land-office  cer- 
tificate. 4.  Lands,  or  any  estate  or  interest  therein,  holden 
by  any  one  in  trust  for,  or  to  the  use  of  another.  5.  All 
chattels  real  of  the  judgment  debtor."   2  R.  S.,  pp.  153, 154. 

These  provisions,  it  seems  to  us,  make  every  interest 
which  a  judgment  debtor  has  in  real  estate,  liable  to  execu- 
tion. It  is,  however,  insisted  that,  under  the  will,  John  WU^ 
8onj  Jr.  has  really  no  interest  in  the  land  levied  on ;  but  a 
mere  expectancy  to  share  its  proceeds  when  sold  by  the 
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executor.  We  are  not  inclined  to  adopt  that  conclasion. 
By  the  fourth  and  sixth  clauses  in  the  will,  the  legal  title 
to  the  lands  vested,  directly,  in  the  testator's  children  and 
grandchildren.  iN'or  does  the  provision  in  the  will  which 
directs  the  sale  of  the  lands,  after  the  death  of  the  widow, 
and  the  distribution  of  the  proceeds,  at  all  conflict  with  the 
position  that  the  devisees  hold  a  vested  interest.  Itumsey  v. 
Durhanij  5  Ind.  71,  is  precisely  in  point.  In  that  case,  "A 
testator,  by  his  will,  gave  to  his  wife,  as  long  as  she  should 
remain  his  widow,  the  use,  etc.,  of  all  his  real  and  personal 
property,  for  the  support  of  herself  and  family."  The  will 
then  proceeded  as  follows :  "  After  the  death  or  marriage  of 
my  wife,  my  will  is,  that  all  my  property,  real  as  well  as 
personal,  shall  be  sold,  and  be  equally  divided  among  my 
children."  "jHijW,  that  the  property  vested  in  the  children 
at  the  decease  of  the  testator."  This  decision,  when  applied 
to  the  case  at  bar,  at  once  shows  that,  in  the  real  estate 
devised  by  the  will,  John  Wilson^  Jr.  had  a  vested  interest, 
and,  consequently,  a  leviable  interest,  which  may  be  sold  on 
execution.  The  purchaser  at  sheriff's  sale  may  not,  it  is 
true,  have  the  right  to  enter  upon  and  possess  the  property 
sold,  under  the  sheriff's  deed,  but  the  sale  and  deed  will 
invest  him  with  all  the  interest  which  the  execution-defend- 
ant has  in  the  property,  or  may  have  in  its  proceeds,  when 
sold  by  the  executor,  in  virtue  of  the  power  to  sell  conferred 
by  the  will.  The  demurrer  was,  in  our  opinion,  well  taken, 
and  should  have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Caose 
remanded,^  etc. 

W.  -B.  Harrison  and  S.  P.  Oyler^  for  the  appellants. 

O.  M.  Overstreet  and  A.  B.  Munter^  for  the  appellees. 
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Atherton  V.  Williams. 

The  siatnte  of  limitations  applicable  to  suits  upon  contracts  in  writ- 
ing, does  not  operate  until  the  party  has  a  right  to  apply  to  the 
proper  tribunals  for  relief  in  the  particular  case. 

Where  one  person  executes  a  mortgage  upon  his  own  land,  for  the 
accommodation,  and  to  secure  the  debt,  of  another  person,  and  takes 
from  the  latter  a  bond  conditioned  that  he  "  would  pay  and  satisfy 
the  mortgage,  together  with  all  interest  and  costs  thereon,  accrued, 
accruing,  and  to  accrue,  and,  in  eyery  respect,  saye  the  mortgagor 
harmless,  and  without  loss  in  the  premises,''  and  the  latter  fails  to 
pay  the  mortgage  debt,  and  suffers  the  mortgaged  property  to  be 
sold  to  pay  the  same,  and  thereby  lost  to  the  mortgagor,  the  proper 
measure  of  damages  to  which  the  mortgagor  is  entitled  is  the  yalue 
of  the  mortgaged  property  at  the  time  it  was  sold. 

APPEAL  from  the  Madison  Circuit  Court. 

Davison,  J. — Bobert  N.  WUliamSy  who  was  the  plaintiff,  sued 
Willis  G.  Atherton,  who  was  the  defendant,  upon  a  bond  exe- 
cuted by  said  defendant,  and  one  Joel  BlackledgCj  to  the 
plaintiff.  The  bond  bears  date  June  1st,  1838,  is  in  the 
penalty  of  two  thousand  dollars,  and  is  conditioned  thus: 

""Whereas  Bobert  N.  Williams  did,  on  the  24th  of  May, 
1888,  make  and  execute  his  certain  mortgage,  on  the  west 
half  and  the  north-east  quarter  of  the  north-east  quarter  of 
section  33,  town  20,  north  ot  range  7  east,  and  the  south 
half  of  the  north-east  quarter  of  section  3,  town  19,  north  of 
range  7  east,  containing  two  hundred  acres  of  land,  to  the 
State  of  Indiana,  for  the  sum  of  five  hundred  dollars,  pay- 
able five  years  after  the  date  thereof,  with  eight  per  cent, 
per  annum  interest  thereon,  payable  in  advance,  annually,  at 
the  Branch,  at  Indianapolis,  of  the  State  Bank  of  Indiana, 
which  said  mortgage  was  made  and  executed  for  the  special 
benefit  and  use  of  the  said  Willis  (7.  Atherton  and  Joel  Black* 
ledge,  who  drew  and  applied  the  avails  thereof  to  their  own 
use  and  purposes.  Now,  therefore,  should  they — ^the  said 
Vol  XIX.— 14 
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Willis  G.  Atherton  and  Joel  Blackledge — ^pay  and  satisfy  the 
above  described  mortgage,  together  with  all  interest  and 
cost  thereon,  accrued,  accruing,  and  to  accrue,  and  in  every 
respect  save  harmless,. and  without  loss,  the  said  WiUiayns,  in 
the  premises,  then  the  above  obligation  to  be  void;  other- 
wise to  be  and  remain  in  full  force,"  etc. 

The  complaint  shows  that  Blackledge^  after  the  execution 
of  the  bond,  and  before  commencement  of  this  suit,  departed 
this  life.  And,  for  breach  of  said  condition,  it  is  alleged 
that  the  defendant  did  not,  nor  did  the  said  BlackUdgej  in 
his  life-time,  pay  or  satisfy  any  part  of  the  mortgage,  nor 
did  they  pay  or  satisfy  any  interest  and  costs  that  had 
accrued  thereon.  But,  in  consequence  of  their  failure  so  to 
do,  the  real  estate,  so  mortgaged  by  the  plaintiff,  was  for- 
feited to  the  State,  and  afterward,  on  the  14th  of  November, 
1845,  was  sold  by  the  State  for  six  hundred  dollars,  to  one 
Townsend  Byan,  to  pay  and  satisfy  the  principal,  interest,  and 
costs  that  had  accrued  thereon.  And  further,  it  is  averred, 
that  said  real  estate  was,  at  the  time  of  the  forfeiture  and 
sale  aforesaid,  of  the  value  of  two  thousand  dollars.  Dam- 
ages are  laid  at  three  thousand  dollars. 

The  issues  were  submitted  to  the  Court,  who  found,  for  the 
plaintiff,  one  thousand  four  hundred  and  forty-nine  dollars, 
and,  over  a  motion  for  a  new  trial,  rendered  judgment,  etc. 
The  record  contains  the  following  agreement  of  facts :  "  The 
mortgage  referred  to  in  the  complaint  was  executed  on  the 
22d  of  May,  1838,  was  for  the  sum  of  five  hundred  dollars, 
and  was  upon  the  land  described  in  the  bond  in  suiL  Said 
land  was  sold  for  the  non-payment  of  interest  due  on  the 
mortgage,  for  the  years  1843, 1844,  and  1845,  and  was  bid  ia 
by  the  State,  on  the  14th  of  November,  1845,  at  a  public  sale 
of  the  same  and  other  lands  mortgaged  to  the  sinking  fund. 
After  this,  on  the  1st  of  September,  1846,  the  sinking  fund, 
by  her  commissioners,  sold  and  conveyed  all  the  land  de- 
scribed in  the  mortgage  to  Townsend  Ryany  for  six  hundred 
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and  four  dollars,  and  that  the  same  was  subsequently  trans- 
ferred to  John  F»  Brickley^  to  whom  a  deed  was  executed.'* 
Nineveh  Berry,  a  witness,  testified  that  "  the  real  estate  de- 
scribed/' etc.,  ^  was,  at  the  time  of  the  sale  by  the  sinking 
fund  officers,  worth  two  thousand  dollars."  The  following 
receipt  was  read  in  evidence  on  the  trial: 

"  Anderstown,  March  22,  1843. 
"Received  of  Joel  BlackledgCy  one  note  on  Thomas  Belly 
dated  August  9,  1842,  due  two  months  after  date,  for  one 
dollar  and  thirty  cents.  Also  an  order  on  Madison  Webb  for 
money  collected  by  him  from  Hiram  Newkirk — supposed  to 
amount  to  seventy-five  dollars,  with  interest.  Also  an  agree- 
ment of  JR.  N.  Williams  to  pay  Blackledge  sixty-five  dollars, 
in  cash  notes  on  good  solvent  men  of  Madison  county,  on 
or  before  the  1st  of  March,  1842,  amounting  now,  with 
interest,  to  sixty-nine  dollars  and  sixty-two  cents,  which 
sums,  when  collected,  I  am  to  apply  on  the  payment  of  a 
mortgage,  by  me  executed  to  the  sinking  fund,  for  five  hun- 
dred dollars,  which  was  executed  for  the  benefit  of  said  Black- 
ledge  and  Atherton.  And  also  a  balance  on  settlement  of 
nine  dollars  and  forty  cents  due  from  me  to  said  Blackledge. 

"R.  N.Williams." 

It  was  proved  that  the  money  on  the  Bell  note,  and  the 
order  on  Webby  described  in  the  receipt,  were  collected  by 
said  WUliamSy  but  not  until  after  the  sale  of  the  land  by 
the  sinking  fund  officers.  And  further,  it  was  proved  that 
the  complaint  in  this  suit  was  filed  February  the  16th,  1859. 
This,  with  the  bond  sued  on,  was  all  the  evidence,  etc. 

The  causes  for  a  new  trial  are  thus  assigned:  1.  The 
evidence  shows  that  the  action  is  barred  by  the  statute  of 
limitations.  2.  The  finding  is  unsustained  by  the  evidence. 
8.  The  Court  erred  in  fixing  the  measure  of  damages  at  the 
value  of  the  land;  it  should  have  been  the  amount  of  money 
loaned,  with  interest.  4.  Under  the  evidence,  the  plaintifiT 
was  only  entitled  to  nominal  damages. 


108  SUPREME  COURT  OF  INDIANA. 

Atherton  v.  Willianu. 

There  is  nothing  in  the  first  assignment  The  bond,  it  is 
true,  was  executed  May  the  24th,  1888,  and  the  present  suit 
was  instituted  February  the  16th,  1859.  Between  these 
dates,  more  than  twenty  years,  (the  period  of  limitation, 
applicable  to  suits  ^^  upon  contracts  in  writing,")  had  elapsed. 
2  B.  S.,  p.  76,  sec.  211.  But  the  rule  is,  that  the  statute  of 
limitations  does  not  operate  until  the  party  has  a  right  to 
apply  to  the  proper  tribunals  for  relief.  Angel  on  Lim.,  sec. 
42.  And  here  the  proof  is,  that  the  cause  of  action  relied 
on  by  the  plaintiff  did  not  accrue  until  the  Ist  of  Novem- 
ber, 1845,  less  than  fourteen  years  prior  to  the  commence- 
ment of  the  action. 

Under  the  second  assigned  cause  for  a  new  trial,  it  is 
insisted,  that  the  plaintiff  himself  was  in  default;  that,  by 
his  receipt  to  Blackledgcj  he  was  to  pay,  on  the  loan,  sixty- 
nine  dollars  and  sixty  cents;  also,  nine  dollars  and  forty 
cents,  making,  in  the  aggregate,  seventy-nine  dollars,  which 
was  more  than  the  interest  for  which  the  land  was  sold, 
and  that  the  same  was  sold  in  consequence  of  his  failure  to 
pay.  We  do  not  so  understand  the  evidence.  The  interest 
was  payable  annually,  in  advance,  and  the  land  was  sold  for 
a  default  in  the  payment  of  three  years'  interest,  which,  at 
eight  per  cent,  per  annum,  on  five  hundred  dollars,  the 
sum  stated  in  the  mortgage,  amounted  to  one  hundred  and 
twenty  dollars ;  hence,  a  payment  of  the  seventy-nine  dollars 
would  not  have  avoided  the  forfeiture.  But  the  plaintiff,  by 
the  receipt,  agreed  to  pay  the  sums  therein  stated,  when 
collected,  on  the  mortgage,  not  on  the  interest;  and,  in 
sequence,  the  defendant,  notwithstanding  the  plaintiff's  en- 
gagement, was  bound,  in  order  to  avoid  the  forfeiture,  to 
pay  the  interest  annually,  in  advance.  And  it  is  even 
doubtful  whether  the  stipulation  in  the  receipt,  to  pay 
"  when  collected,"  does  not  relate  alone  to  "  the  Bell  note 
and  the  order  on  We66,"  because  the  sixty-nine  dollars  and 
sixty  cents  was  a  sum  the  plaintiff  had  agreed  to  pay 
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StackUdgCy  in  cash  Botes,  and  the  nine  dollars  and  forty 
cents  was  an  amount  due  him,  by  the  plaintiff,  on  settle- 
ment, and  both  of  these  amounts  having  been  surrendered 
up  to  the  plaintiff,  at  the  date  of  the  receipt,  were,  of 
course,  not  collectable,  according  to  its  terms.  It  seems  to 
follow,  that  he  was  not,  on  account  of  these  sums,  liable  to 
pay  any  amount  on  the  mortgage. 

The  note  and  order,  however,  were  collectable,  and 
**when  collected,"  the  moneys  arising  therefrom  were  to  be 
so  paid;  and  the  evidence  shows  that  they  were  collected, 
but  not  until  after  the  sale  of  the  mortgaged  premises  by 
the  sinking  fund  officers. 

The  next  inquiry  relates  to  the  damages.  The  defendant's 
engagement  was,  that  he  "  would  pay  and  satisfy  the  mort- 
gage, together  with  all  interest  and  cost  thereon,  accrued, 
accruing,  and  to  accrue,  and,  in  every  respectj  save  the  plain- 
tiff harmless,  and  without  loss  in  the  premises."  And  the 
facts  are,  that  the  defendant  failed  to  pay  the  mortgage 
when  it  matured,  or  the  interest  thereon,  as  stipulated  in  the 
contract.  The  result  was,  the  land  was  sold,  and  thereby 
became  lost  to  the  plaintiff.  And  it  seems  to  us  that  that 
result  was  "  the  natural  and  proximate  consequence  "  of  the 
defendant's  failure.  It  follows,  the  value  of  the  land,  at  the 
time  it  was  sold  and  became  so  lost  to  the  plaintiff,  is  the 
correct  measure  of  damages.  Indeed,  it  may  be  reasonably 
supposed,  that  a  failure  to  perform,  resulting  in  the  sale  of 
the  mortgaged  property,  was  in  contemplation  of  the  parties 
at  the  time  of  the  contract;  and  .that,  consequently,  the 
intent  of  that  contract  has,  in  this  instance,  been  fairly  car- 
ried out  by  the  ruling  of  the  Circuit  Court.  Sedgwick  on 
Damages,  pp.  64,  65,  77. 

Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent 
damages  and  costs. 

Davis  and  March^  for  the  appellant 
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Gk)BDON  and  Others  v.  Montgomert. 

Wherever  it  is  necessary  that  any  person  should  consent  to  the  in- 
terposition of  the  defense  of  usury  in  any  case,  such  consent  can 
be  given,  and  made  effective,  without  such  person  being  a  party 
to  the  suit. 

When  a  note,  payable  at  a  bank,  contains  in  its  body  the  words 
'^  protest,  and  notice  of  protest  waived,"  such  words  include  a 
waiver  of  demand  also,  and  are  operative  against  indorsers, 

APPEAL  from  the  Floyd  Circuit  Court. 

Perkins,  J. — This  was  an  action  by  James  Montgomery^ 
indorsee,  against  John  Gordon  and  two  others,  indorsers  of 
a  promissory  note  of  the  following  tenor : 

«  »102.68,  New  Albany,  Feb.  15, 1861. 

"  One  day  after  date,  I  promise  to  pay  to  the  order  of  Oor* 
donj  Castlen  ^  Gordon^  protest,  and  notice  of  protest  waived, 
one  hundred  and  two  dollars  and  sixty-eight  cents,  for  yalae 
received,  without  any  relief  whatever  from  valuation,  ap- 
praisement,  or  stay  laws  of  Indiana,  negotiable  and  payable 
at  the  office  of  the  Ohio  Insurance  Company.  * 

«  U.  G.  Damron-'* 

Indorsed,  ^^Gordon,  Castlen  ^  Gordon.^* 

This  note  was  payable  at  a  bank.  Of  this  fact  the  Court 
takes  judicial  notice,  because  the  Ohio  Insurance  Company 
is  made  a  bank  of  discount  and  deposit,  by  a  public  law. 
Local  Laws,  1849,  p.  439,    See  Davis  v.  Mc Alpine,  10  Ind.  1 87. 

The  defendants  answered  in  two  paragraphs.  1.  The  gen« 
eral  denial,  without  verification.  2.  A  special  paragraph, 
going  to  the  consideration.  A  demurrer  was  sustained  to 
this  paragraph,  and  no  exception  taken.  The  case  stood, 
therefore,  upon  the  general  denial  of  the  complaint  upon 
the  note.  On  the  trial,  the  only  evidence  given  consisted 
of  the  note  and  the  indorsements  upon  it. 
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The  Court  rendered  judgment  for  the  plaintiff. 

The  defendants  asked,  that  the  plaintiff  be  compelled  to 
join  the  maker  of  the  note  as  a  party  defendant,  in  order 
that  he  might  consent  to  their  setting  up  the  defense  of 
usury,  but  the  Court  refused  the  request.  Even  if  this  had 
been  a  case  in  which  usury  could  have  been  pleaded,  with 
the  maker's  consent,  we  do  not  think  it  was  necessary,  in 
order  to  his  giving  that  consent,  that  he  should  be  a  party 
to  the  suit.  His  consent  could  have  been  placed  of  record 
without  his  being  made  a  defendant.  TSo  evidence,  it  may 
be  observed,  was  sought  to  be  given  of  usury. 

The  only  remaining  question  is:  Whether  the  evidence 
made  out  the  case?  It  certainly  did,  if  the  waiver  of  pro- 
test and  notice,  expressed  in  the  note,  included  waiver  of 
demand,  and  was  operative  against  indorsers.  We  think 
Buch  was  its  effect.  It  was  inserted  in  the  note  for  some 
purpose.  The  only  purpose  could  be  to  waive  protest  and 
notice  as  to  indorsers,  for  they  were  the  only  parties  as  to 
whom  these  acts  were  required,  but  for  the  waiver,  to  be 
performed.  And,  we  think,  the  waiver  of  protest  included 
the  waiver  of  a  demand.  Such,  we  think,  must  have  been 
the  intention  of  the  parties.  There  is  high  authority  to  this 
effect.  Coddington  v.  DaviSy  1  Com.  (N.  Y.)  Rep.  186.  Wall 
V.  Brj/j  1  Louis.  Rep.  812.  Scott  v.  GreeUy  10  Barr.  108.  See 
Biles  on  Bills,  Sharswood's  ed.,  top  p.  850,  note. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  five  per  cent 
damages  and  costs. 

Thomas  L.  Smith  and  M.  C.  Kerr^  for  the  appellants. 

John  S.  DamSy  for  the  appellee. 
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Shankon  V.  Wilson. 

It  is  not  necessary  that  matter  of  set-off  shall  be  due  at  the  com- 
mencement of  the  action  in  which  it  is  pleaded,  but  it  will  be 
available,  if  it  is  due,  when  it  is  offered  in  evidence  on  the  trial. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Pebkins,  J. — Wilson  sued  Shannon^  before  a  Justice  of  the  * 
Peace,  upon  an  account.    Shannon  answered,  setting  up  an 
account  as  a  set-oflPl    The  cause  went,  by  appeal,  to  the  Cir-  , 

cuit  Court.  In  that  Court  the  jury  were  instructed,  upon  1  \m 
the  trial  of  the  cause,  that,  in  arriving  at  the  balance  of 
account  between  the  parties,  they  would  not  allow  any  item 
of  set-off  that  had  not  become  due  at  the  time  of  the  com- 
mencement of  the  suit  before  the  Justice  of  the  Peace. 
The  only  question,  in  this  Court,  arises  upon  this  instruction. 

Our  statute  of  set-off  is  as  follows :  "  The  set-off  shall  be 
allowed  only  in  actions  for  money  demands  upon  contract, 
and  must  consist  of  matter  arising  out  of  a  debt,  duty,  or 
contract,  liquidated  or  not,  held  by  the  defendant  at  the  time 
the  suit  was  commenced,  and  matured  at  or  before  the  time 
it  is  offered  as  a  set-off.'*    2  G.  and  H.,  p.  88,  sec.  67. 

Literally,  this  provision  requires :  1.  That  the  defendant 
shall  hold,  or  be  possessed  of,  the  matter  of  set-off,  at  the 
time  the  suit  is  commenced  against  him.  2.  That  it  shall 
be  due ;  that  is,  matured  for  an  action  upon  it,  at  the  time 
it  is  offered  as  a  set-off. 

The  statute  evidently  has  reference  to  two  points  of  time, 
viz. :  the  commencement  of  the  suit,  and  the  time  the  mat- 
ter is  offered  in  the  suit,  by  the  defendant,  as  a  set-oft'.  It 
contemplates  that  these  two  acts  will  naturally  be  performed 
at  different  times.  The  point  of  time  at  which  the  set-off  is  '  . 
offered,  is  certainly  a  later  one  than  the  commencement  of 
the  suit;  for,  at  that  time,  the  defendant  offers  no  matter 
as  a  set-off.    When,  in  the  progress  of  the  cause,  is  this 
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second  point  of  ^ time?  This  is  the  question  to  be  determined. 
Is  it  when  the  set-off  is  pleaded,  or  when  it  is  offered  in 
evidence  on  the  trial  ?  We  think  when  it  is  offered  in  evi- 
dence, and  for  these  reasons: 

1.  If  a  time  is  taken  later  than  the  commencement  of  the 
suit,  no  reason  can  be  assigned  why  it  should  be  any  other 
than  the  time  of  the  trial. 

2.  We  think  that  the  more  equitable  point  of  time.  If  a 
defendant,  at  the  commencement  of  a  suit,  has  a  set-off 
against  the  plaintiff,  which  will  mature  before  the  time  of 
trial,  the  plaintiff  ought  to  liquidate  the  amount  of  that 
set-off  upon  his  claim  before  he  sues.  The  policy  of  the 
law  should  be  to  avoid  multiplicity  of  suits.  But  there  is 
great  justice  in  limiting  this  right  of  sSt-off  to  claims  held 
by  the  defendant  at  the  commencement  of  the  suit,  because 
it  would  work  a  hardship  upon  the  plaintiff  to  be  compelled, 
on  the  trial,  to  allow  a  set-off  procured  afterward,  of  which 
he  must,  necessarily,  have  been  ignorant,  and  in  no  wrong 
for  not  crediting  upon  his  account  before  suit,  and  which 
might  defeat  a  suit  justly  commenced,  whereby  he  would  be 
mulct  in  costs. 

Per  Ouriam. — ^The  judgment  below  is  reversed,  with  costs. 
Cause  remanded  for  another  trial,  etc. 
-ff.  W.  Harrington,  for  the  appellant. 
James  C.  Thorny  for  the  appellee. 


Beynolds  and  Another  v.  Hioes. 

.After  the  formation  of  a  partnership  between  two  persons,  a  third 
person  agreed,  verbally,  with  one  of  the  partners,  to  pay  him  one- 
half  of  the  amount  paid  in  by  him,  and  one-half  of  one-third  of  the 
loss  that  might  occur,  and  to  receive  from  him  one-half  of  one* 
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third  of  the  profits  of  said  partnership,  which  verbal  agreement 
was  long  afterward  reduced  to  writing: 
Held,  that  said  agreement  did  not  constitute  such  third  person  a 
member  of  said  firm^  or  render  him  liable  for  the  debts  of  the  firm, 
it  not  appearing  that  he  was  held  out  as  a  partner. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Hanna,  J. — Hicks  sued  Reynolds^  Hanna^  Gibson^  and 
Stockwellj  on  a  note,  averring  that  they  executed  the  same 
by  the  firm  name  of  GHhsoUy  Stockwell  ^  Co. 

Reynolds  answered,  under  oath,  in  substance,  that  he  did 
not  execute  the  said  note,  because  he  was  not  a  member  of 
said  firm,  and  had  no  interest  therein,  except  that,  soon  after 
the  formation  of  said  partnership  between  his  co-defendants, 
which  was  by  written  articles,  set  forth,  he  agreed,  verbally, 
with  said  Hanna^  to  pay  him  one-half  the  amount  paid  in 
by  him,  to-wit:  seven  thousand  five  hundred  dollars,  and 
one-half  of  one-third  of  the  loss  that  might  occur ;  and  was 
to  receive  from  said  Hanna  one-half  of  one-third  of  the 
profits  of  said  concern,  and  the  sum  so  paid,  to-wit:  seven 
thousand  five  hundred  dollars ;  which  agreement  was,  long 
afterward,  reduced  to  writing,  by  said  Hanna  and  Reynolds  ; 
that  is,  a9  between  the  two,  he  bought  one-half  of  Hanna' s 
interest.  It  does  not  appear  whether  the  other  members  of 
the  firm  had  any  knowledge  of  this  subsequent  agreement 
or  not,  or  whether  Reynolds  was  ever  held  out  as  a  partner. 

A  demurrer  to  the  answer  was  sustained.  This  is  assigned 
as  error. 

It  is  conceded,  that  as  among  themselves,  these  defendants, 
perhaps,  were  not  partners ;  but  it  is  insisted,  that  as  to 
strangers,  they  were.  That  is,  that  the  original  partners 
might  not  have  any  right  of  action  against  Reynolds  for  con- 
tribution to  losses ;  nor  could  he  assume  any  control  in  the 
affairs,  or  compel  an  accounting  as  to  the  business  of  the 
firm :  and  yet,  as  to  the  debts  of  such  firm  he  would,  as  the 
other  partners,  be  liable  to  the  creditors  thereof.    On  the 
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other  handy  it  is  contended  that  the  agreement  between 
JEanna  and  Beynolds  was  a  private  contract  betwe'en  them- 
selves, with  which  the  firm,  and  those  dealing  with  them, 
had  nothing  to  do. 

A  partnership  is  a  voluntary  contract  between  the  persons 
associating  together.  Story  on  Part.,  sees.  2  and  8.  There- 
fore, one  partner  can  not  introduce  an  additional  member 
into  the  firm,  without  the  concurrence  of  his  copartners. 
Id.S. 

Although  in  Story  on  Part.,  sees.  86  to  50,  it  is  urged  that 
the  reasonable  rule. would  seem  to  be,  that  "Ko  partnership 
should  be  deemed  to  exist  at  all,  even  as  to  third  persons^ 
unless  such  were  the  intention  of  the  parties,  or  unless  they 
had  so  held  themselves  out  to  the  public,"  yet  it  is  by  the 
author  conceded,  that  ^^  the  common  law  has  settled  it  other- 
wise "  as  to  principal  traders.  Waugh  v.  Carver ^  1  Smith's 
8.  Ca.  491,  and  note. 

It  was  held  in  Orace  v.  Smith,  2  H.  Blkst.  998,  and  fol- 
lowed in  Waugh  v.  Carver,  2  Id.  285,  that  "  He  who  takes  a 
part  of  the  profits,  indefinitely,  shall,  by  operation  of  law, 
be  made  liable  to  losses,  if  losses  arise ;  upon  the  principle 
that,  by  taking  part  of  the  profits,  he  takes  from  the  cred- 
itors a  part  of  that  fund  which  is  the  proper  security  to 
them  for  the  payment  of  their  debts."  These  decisions 
have  been  the  foundation  for  many  others  of  like  character. 
Cheap  V.  Cranmond,  4  B.  and  Ad.  668.  Hoore  v.  Downs, 
Dougl.  871.  Wightman  v.  Townroe,  1  M.  and  S.  412.  Bex  v. 
Jhdd,  9  East,  527. 

But  it  has  been  held,  that  contributing  money,  labor,  or 
capital  stock,  even  with  a  right  to  a  return  from  the  pro- 
ceeds, does  not,  necessarily,  make  the  person  a  partner ;  {Rice 
V.  Austin,  17  Mass.  197.  Gallop  v.  Newman,  7  Pick.  282. 
Lark  v.  Howland,  5  Denio,  69.  Smith  v.  Wright,  5  Sandf. 
113,)  although  such  will  be  the  result,  if  the  right  to  a  part 
of  the  proceeds  of  the  venture  be  likewise  an  interest  in  the 
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proceeds  themselves,  or  in  the  property  out  of  which  they 
issue.    Noyes  v.  Cushman^  25  Ver.  890.     Griffith  v.  Buffum^ 
,   22  Id.  181.    Emanuel  v.  JDroughery  14  Ala.  303.    JSeimstreet 
V.  Jlowlandj  5  Denio,  68. 

The  reason  for  this  latter  rule  of  decision  appears  to  be, 
that  a  partner,  for  advances,  is  entitled  to  a  preference  over 
creditors  of  the  individual  members  of  the  firm,  out  of  the 
assets  thereof;  that  is,  it  is  something  in  the  nature  of  a 
lien  thereon.  Pierce  v.  Jackson^  6  Mass.  242.  Christian  v. 
Mlis,  1  Grattan,  896.  Gibson  v.  Stevens,  7  H".  H.  352.  Denny 
V.  Caiot,  6  Metcalf,  92.  Turner  v.  Bissill,  14  Pick.  192. 
Loomis  V.  Marshall,  12  Conn.  69. 

Because  of  this  preference,  if  the  law  confers  it  on  a  givea 
^ate  of  facts,  it  also  couples  it  with  the  burden  of  being 
personally  liable  for  debts  contracted  in  such  business. 

Could  Reynolds  have  had  such  preference?  The  memo- 
randum of  the  agreement  is  as  follows:  ^^Soon  after  the  firm 
of  Gibson,  Stockwell  ^  Co.  was  created,  consisting  of  Edmund 
T.  H.  Gibson,  Nathan  H.  Stockwell,  and  Joseph  S.  Sdnna^ 
it  was  verbally  agreed  between  said  Hanna  and  WiUiam  F. 
Seynolds,  that  Hanna  should  account  for  and  pay  to  aaid 
Reynolds  one-half  of  the  third  of  the  profits  of  said  firm, 
and  one-half  of  the  sum  paid  into  said  firm,  by  HannOj  as 
his  part  of  the  capital  of  said  firm,  and  Reynolds  agreed  to 
pay  Hanna  one-half  of  the  fifteen  thousand  dollars  advanced 
as  his  part  of  the  capital  of  said  firm,  and  also  agreed  to 
pay  said  Hanna  one-half  of  one-third  of  all  the  losses  of 
said  firm.^' 

It  appears  to  us  that  the  credit  for  money  advanced  by 
Reynolds  was  given  to  Hanna  alone,  and  not  to  the  firm; 
that  he  alone  was  responsible  to  said  Reynolds  for  the  retorn 
thereof,  and  for  the  payment  of  such  parts  of  the  profits  as 
aaid  Reynolds  might  be  entitled  to ;  consequently,  Reynolds 
had  no  lien  upon,  nor  interest  in,  the  assets  of  the  firm,  n(v 
the  profits  arising  out  of  the  same. 
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In  fact,  it  seems  that  he  advanced  money  to  Sanna  to 
place  in  the  capital  stock  of  said  firm,  and  not  only  looked 
to  him  for  the  retarn  thereof,  but  also  for  such  part  of  the 
profits  as  they  agreed  upon  for  the  use  of  said  money. 
jReynoldSf  therefore,  having  no  rights  of  a  partner,  such  as 
the  right  to  an  account,  a  lien,  a  preference  for  advances, 
etc.,  and  it  not  appearing  that  he  was  held  out  as  such, 
should  not  be,  individually,  held  responsible  for  the  debts 
of  the  firm,  contracted  in  the  prosecution  of  said  business, 
according  to  the  class  of  authorities  last  above  cited. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  etc. 

OocUove  8.  Orthj  John  A.  Stein^  Samuel  A.  Suffy  and  Robert 
JcMSj  for  the  appellant. 
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Major  v.  Symmes. 

The  eontraots  of  a  married  woman,  in  the  employment  by  her  of 
ooiiii0el  to  protect  her  rights  and  interests  in  connection  with  her 
property,  are  valid,  and  binding  npon  her,  and  the  claims  against 
her,  arising  out  of  such  contracts,  may  be  made  a  charge  upon 
her  property,  and  payment  thereof  enforced. 

The  clause  of  the  statute  forbidding  a  married  woman  to  incumber 
or  convey  her  real  estate,  except  by  deed,  in  which  her  husband 
shall  join,  relates  to  such  direct  acts  of  conveyance,  or  incumbrance, 
as  previously  required  the  consent  of  the  husband  to  perfect. 

Semhle^  that  a  married  woman  may,  on  general  principles,  bind  her 
separate  estate  to  pay  debts  contracted  for  the  benefit  thereof. 

APPEAL  from  the  Ohio  Circuit  Court. 

Hakna,  J. — Symmes,  a  married  woman,  was  entitled  to  an 
interest  in  the  real  estate  of  a  deceased  relative.  To  secure 
and  defend  that  interest,  in  litigation  which  arose  among 
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the  heirs,  she  employed  counsel.  After  her  interest  had 
been  set  apart,  this  suit  was  instituted  by  counsel,  to  recover 
for  services,  and,  she  being  a  non-resident,  a  lien  prayed 
upon  said  lands.    Her  husband  was  made  a  party  defendant. 

Demurrer  sustained  to  the  complaint. 

It  is  insisted,  by  the  appellee,  that  she,  being  a  married 
woman,  could  not  contract,  and,  therefore,  could  not  become 
liable  expressly,  nor  by  implication,  for  the  said  fees. 

"Without  pausing  to  discuss  the  question,  whether  or  not 
lands,  the  separate  property  of  the  wife,  could  formerly,  in 
equity,  be  charged  with  necessary  expenditures  in  reference 
thereto,  we  will  proceed  to  examine  our  statutes  under 
which  married  women  held  property. 

"  No  lands  of  any  married  woman  shall  be  liable  for  the 
debts  of  her  husband,  but  such  lands,  and  the  profits  there- 
from, shall  be  her  separate  property,  as  fully  as  if  she  was 
unmarried :  Provided^  that  such  wife  shall  have  no  power  to 
incumber  or  convey  such  lands,  except  by  deed,  in  which 
her  husband  shall  join.'^    1  R.  S.,  p.  321. 

"All  suits  relative  to  such  lands,  shall  be  prosecuted  by 
or  against  the  husband  and  wife  jointly,  or,  if  they  be  sep- 
arated, in  the  name  of  the  wife  alone ;  and  in  case  of  such 
separate  suit,  the  husband  shall  not  be  liable  for  costs.''   Id. 

"  When  a  married  woman  is  a  party,  her  husband  must 
be  joined  with  her,  except :  first j  when  the  action  concerns 
her  separate  property  she  may  sue  alone ;  second,  when  the 
action  is  between  herself  and  her  husband,  she  may  sue  or 
be  sued  alone ;  but,  in  no  case,  shall  she  be  required  to  sue 
or  defend  by  guardian,  or  next  friend,  except  she  be  under 
the  age  of  twenty-one  years. 

"  If  a  husband  and  wife  are  sued  together,  and  the  action 
relates  to  her  separate  property,  the  wife  may  defend  in  her 
own  right ;  and,  if  her  husband  neglect  to  defend,  she  may 
defend  in  his  right,  also.''    2  R.  S.,  pp.  28  and  29. 

Asy   under  the  statute,  these  lands  were   the   separate 
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property  of  the  wife,  as  well  as  the  profits  arising  therefrom, 
as  fully  as  if  she  was  unmarried ;  and,  also,  as,  under  certain 
clauses  of  the  statutes,  she  could  sue  or  defend  alone  in 
actions  concerning  said  property,  it  would  appear  to  follow 
that,  as  an  incident  to  such  rights,  she  could  employ  coun- 
sel when  necessary  to  defend  her  interests  or  protect  those 
rights. 

If  there  is  any  substantial  conflict  between  the  statutes  in 
the  first  and  second  volumes  of  the  Revision,  in  relation  to 
her  right  to  sue  or  defend  alone  in  actions  concerning  such 
property,  then  that  contained  in  the  second  must  prevail, 
being  of  a  later  date. 

"We  can  very  well  conceive  many  cases  that  might  arise, 
in  which  it  might  be  to  the  interest  of  the  husband  to  refuse 
his  consent  to  any  effort  on  the  wife's  part  to  protect  or 
defend  her  separate  property.  It  would  seem,  if,  in  such 
cases,  she  could  make  contracts,  that,  under  the  clauses 
quoted,  she  could  in  any  instance  affecting  such  property. 
If  she  can  not  make  such  contracts  in  any  case,  for  the  pro- 
tection of  the  rights  attempted  to  be  secured  by  such  legis- 
lation,  the  whole  purpose  of  the  statutes  may  be  defeated. 
But,  it  is  urged,  that  if  she  is  permitted  to  make  contracts, 
it  will  empower  her  to  incumber  her  property  without  her 
husband's  consent,  which  would  be  in  direct  contravention 
of  the  statute  quoted.  It  is  manifest  that  the  purpose  of 
these  acts  of  the  legislature  was,  in  certain  instances,  to 
vest  in  a  married  woman  more  complete  control  of  her 
separate  property,  and  its  proceeds,  than  she  possessed 
without  such  enactments.  We  do  not  think  it  was  the  in- 
tention to  abrogate  or  control  any  right  or  power  that  she 
possessed  at  the  time  of  the  passage  of  said  statutes,  in 
reference  to  the  management  of  such  property.  If  not,  then, 
formerly  such  property  could  be,  in  equity,  charged  with 
necessary  expenses  incurred  in  regard  to  the  same.  This 
might  be  an  incumbrance.    We  suppose  the  clause  of  the 
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statute  forbidding  incumbrances,  etc.,  has  relation  to  such 
direct  acts  of  conveyance  or  incumbrance  as  previously  re- 
quired the  consent  of  the  husband  to  perfect.  It  is,  in  that 
respect,  a  mere  continuance  of  his  supervisory  control,  or 
oversight,  of  her  interests.  As  to  the  management  of  such 
property,  short  of  such  conveyance  or  incumbrance,  she  can, 
if  she  desires  so  to  do,  assume  sole  control.  It  is  in  accord- 
ance with  every  day's  business  experience,  that,  in  the  man- 
agement of  as  large  a  property  as  is  here  shown  to  belong 
to  the  female  defendant,  conflicts,  in  regard  to  legal  rights, 
will  arise,  in  renting  and  leasing,  and  receiving  profits,  in 
keeping  up  repairs,  and  warding  off  trespassers.  The  law 
must  become  the  arbiter  in  those  conflicts.  Was  it  expected 
by  our  law-makers  that  these  new-born  rights  could  be  fully 
enjoyed  or  protected  without  the  assistance  of  persons  other 
than  the  class  of  females  mentioned  ?  If  farms  need  tilling, 
must  she  go  forth  to  the  fields  alone,  and  without  the  power 
to  employ  assistance?  If  litigation  arises,  is  her  property 
to  be  wrested  from  her,  or  frittered  away,  for  the  want  of 
power  to  engage  assistance  of  those  who  might  secure  to 
her  the  very  right  about  which  so  much  interest  is  thus 
manifested  by  legislation? 

Without  going  beyond  the  case  presented,  we  may  safely 
say  that  a  contract,  in  the  employment  of  counsel  to  protect 
the  rights  of  the  defendant  in  the  property  thus  acquired 
by  descent,  should  be  considered  binding.  Whether  a  per- 
sonal judgment  could  be  made  upon  the  same,  under  the 
statutes,  we  need  not  inquire,  as  it  is  sought,  in  this  in- 
stance, to  make  the  claim  arising  out-  of  such  contract  a 
charge  upon  said  land.  This,  we  think,  can  be  done,  after 
due  steps  have  been  taken  to  ascertain  the  amount  thereof. 

That  a  married  woman  might,  on  general  principles,  bind 
her  separate  estate  to  pay  debts  contracted  for  the  benefit 
thereof,  see  Murray  v.  Bailerj  8  M.  and  K.  209.  Owens  v. 
IHckinson,  1  Cr.  and  Ph.  48.    2  Atk.  69.    15  Vesey,  596. 
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Story's  Eq.  Juris.,  section  1387.  2  Roper  on  Hus.  and  W. 
171-2.  Method.  JEpis.  Ch.  v.  Jaquts^  3  Johns.  Ch.  77.  North 
Anur.  Coal  Co.  v.  Dyett^  7  Paige,  9.  Gardner  v.  Gardner^ 
7  Paige,  112.  Curtis  v.  Ilnghj  2  Sandf!  Ch.  287.  Tale  y. 
JMeroe,  18  N.  T.  265.  7  B.  Mon.  293.  Conzray  v.  €mUh, 
13  Wis.     TTocw^er  v.  Northrup^  5  Wis.  245. 

We  have  already  intimated  that,  in  our  opinion,  the  pas- 
sage of  statutes  intended  to  enlarge  the  rights  of  a  married 
woman,  perhaps,  in  law,  certainly  in  equity,  should  not 
be  construed  to  operate  as  a  limitation  on  tJie  rights  she 
before  possessed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

D.  S.  Major,  for  the  appellant. 

J.  E.  McDonald  and  A.  L.  Roachey  for  the  appellee. 


Cowry  and  Others  v.  Lewis. 

Where  a  usurioaB  contract  is  made  under  the  interest  law  of  1852, 
and  the  debt  is  renewed  by  a  new  note,  given  under  the  interest 
law  of  1861,  the  excess  over  legal  interest  paid  upon  such  debt, 
both  before  and  after  the  act  of  1861,  may  be  recovered  by  the 
maker  of  such  contract. 

APPEAL  from  the  Franklin  Common  Pleas. 

Per  Curiam. — The  appellee,  on  the  17th  of  June,  1861, 
brought  this  action  against  the  appellants,  who  were  the 
defendants,  upon  a  promissory  note  for  the  payment  of  one 
thousand  five  hundred  dollars.  The  note  bears  date  May 
11th,  1860,  and  was  payable  at  twelve  months,  with  interest 
from  date.  Defendants  answered  by  three  paragraphs,  each 
letting  up  usury.  Reply.  A  general  denial. 
Vol.  XIX.— 16 
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The  Court  tried  the  issues  and  found,  for  the  plaintiff, 
one  thousand  one  hundred  and  ninety-seven  dollars  and 
fifty  cents,  the  amount  of  the  note  and  interest,  after  deduct- 
ing the  credit  thereon.  Motion  for  a  new  trial  denied,  and 
judgment,  etc. 

Upon  the  trial,  the  note,  upon  which  there  was  the  follow- 
ing indorsement :  "  Feb.  11,  1861.  Received,  on  the  within 
note,  four  hundred  dollars,"  was  given  in  evidence,  and, 
thereupon,  the  plaintiff  was  called  as  a  witness,  and  testified, 
in  effect,  as  follows :  "  In  May,  1857, 1  loaned  the  defendants 
one  thousand  five  hundred  dollars,  for  which  they  gave  me 
their  note,  payable  three  years  after  date,  at  six  per  cent, 
per  annum  interest  thereon.  They  also  paid  down,  as 
interest,  sixty  dollars,  and  gave  me  two  notes  for  sixty  dol- 
lars each,  payable  in  one  and  two  years.  The  money  thus 
paid,  and  notes  thus  given,  were  for  four  per  cent,  on  the 
amount  loaned,  in  addition  to  the  six  per  cent,  specified 
in  the  original  note.  The  notes  given  for  interest  were 
paid  as  they  respectively  matured;  and  the  six  per  cent., 
which  amounted  to  ninety  dollars  a  year,  was  also  paid, 
making,  in  all,  four  hundred  and  fifty  dollars  paid  as  inter- 
est on  said  loan.  Witness  further  testified,  that,  after  the 
payment  of  said  interest,  viz.,  on  the  said  11th  of  May, 
1860,  the  principal  sum  loaned  still  remaining  unpaid,  the 
defendants,  for  that  sum,  executed  to  him  the  note  in  suit, 
in  lieu  of  the  original  note,  upon  which  interest,  at  ten  per 
cent.,  had  been  paid,  as  aforesaid.  And,  in  reference  to 
the  last  note,  there  was  no  undertaking  or  agreement  that 
plaintiff  was  to  have  more  than  six  per  cent,  for  the 
money." 

For  the  reasons  given  in  Wood  v.  Kennedy^  at  the  present 
term,  the  judgment  in  this  case  must  be  held  erroneous,  the 
facts  and  questions  of  law,  in  both  cases,  being  similar.  In 
accordance  with  the  rulings  in  the  cited  case,  the  defendant, 
in  the  present  case,  should  have  been  allowed  a  deduction 


NOVEMBER  TEEM,  1862.  128 

BeynoldB  v.  Jones. 

■  ••  •  s  I  ■  » 

from  the  note  in  suit,  of  the  four  per  cent,  paid  on  the 
original,  over  and  above  the  then  legal  rate  of  interest; 
which  four  per  cent.,  bo  paid,  with  interest,  amounted,  at 
the  time  of  the  rendition  of  the  judgment  in  the  lower 
Court,  to  two  hundred  and  fifteen  dollars.  And  if  the 
appellee  will  remit  that  sum,  then  the  judgment  will  stand 
affirmed.    If  not,  it  will  be  reversed. 

The  appellant  must  recover  cost  in  this  Court. 

Wilson  Morrow  and  Robert  M.  Goodwin^  for  the  appellants. 

George  Holland  and  Charles  C.  Binkley^  for  the  appellee. 
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Reynolds  v.  Jonbs. 

In  an  action  by  the  indorsee  against  the  indorser  of  a  promissory 
note,  not  governed  by  the  law  merchant,  wbere  there  has  been  no 
suit  against  the  maker,  it  is  sufficient,  in  order  to  entitle  the  plain- 
tiff to  recover,  to  show  that  the  maker  was  totally  insolvent,  at  the 
-  earliest  period  of  time  when  a  judgment  could  have  been  recovered 
against  him. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

"WoRDEN,  J. — Suit  by  Reynolds^  the  holder,  against  JoneSj 
the  indorser,  of  a  promissory  note.  Judgment  for  the 
defendaut. 

The  question  involved  in  this  case  is:  "Whether,  in  an 
action  by  the  indorsee  against  the  indorser  of  a  promissory 
note,  not  governed  by  the  law  merchant,  where  there  has 
been  no  suit  against  the  maker,  it  is  sufficient,  in  order  to 
entitle  the  plaintiff  to  recover,  to  show  that  the  maker  was 
totally  insolvent,  at  the  earliest  period  of  time  when  judg- 
ment could  have  been  recovered  agamst  him ;  or  whether  it 
is  necessary  that  he  should  have  been  thus  insolvent  at  the 
time  the  note  matured? 
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The  statute  provides  that  "Any  such  assignee,  having 
used  due  diligence  in  the  premises,  shall  have  his  action 
against  his  immediate  or  remote  indorser/'  etc.  1  B.  8., 
1852,  p.  368,  sec.  4. 

Under  similar  statutory  provisions,  this  Court  has  held,  in 
numerous  cases,  that  the  total  insolvency  of  the  maker  was 
an  excuse  for  not  bringing  suit  against  him ;  or,  in  other 
words,  that  "due  diligence"  does  not  require  the  holder 
to  sue  an  insolvent  maker,  before  he  can  bring  his  action 
against  his  indorser.  Videy  Herald  v.  Scott,  2  Ind.  55,  and 
cases  there  cited.  These  cases  undoubtedly  go  upon  the 
theory  that  the  holder  should  not  be  required  to  bring  a 
suit  that  would  be  wholly  unavailing.  It  seems  to  follow, 
that  if  the  maker  was  totally  insolvent,  at  the  time  when 
judgment  could  be  first  recovered  against  him,  the  recovery 
of  such  judgment  was  not  necessary,  in  order  to  entitle  the 
plaintiff  to  recover  against  the  indorser.  The  maker  of  a 
note  may  have  some  property  when  it  matures,  but  if  he 
become  totally  insolvent  before  judgment  can  be  recovered 
against  him,  such  property  does  not  (unless  so  applied  by 
the  maker)  pay  the  debt,  nor  would  a  judgment  against  him 
be  of  any  avail. 

"Due  diligence"  does  not,  in  our  opinion,  require  a  suit 
to  be  brought  against  the  maker  in  cases  where  a  judg- 
ment, obtained  as  soon  as  it  could  be  done  after  the  note 
matured,  would  be  wholly  unavailing,  because  of  the  insolv- 
ency of  the  maker,  although  he  might  not  have  been 
insolvent  at  the  time  the  note  matured. 

We  are  referred  to  a  dictum^  to  the  effect  that  where  no 
suit  is  brought  against  the  maker,  it  is  necessary  to  show 
his  insolvency  at  the  time  the  note  became  due,  in  the  case  of 
Dugdale  v.  MasinCy  11  Ind.  194.  No  question  was  involved 
in  that  case,  as  to  the  precise  time  when  insolvency  should 
be  shown  to  have  existed,  and  it  is  evident  that  the  remark 
was   thrown  in  without  at  all   considering  the  effect  of 
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insolvencj  at  the  time  when  judgment  could  have  been 
first  recovered. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded. 

Daniel  Mace^  for  the  appellant. 

D.  P.  VintoUy  H.  F.  Blodgettj  and  J.  J".  Joixes^  for  the 
appellee. 


■•♦» 


ElGKETTS  V.  LOSTBTTEB. 

In  an  action  for  damages,  on  account  of  an  eviction  by  a  landlord  of 
his  tenant  from  leased  premises  before  the  expiration  of  the  lease, 
it  is  competent  for  the  tenant  to  give  evidence  of  the  improvements 
he  had  placed  upon  the  premises  before  expulsion,  rendering  them 
more  prodaotive,  for  the  purpose  of  showing  the  extent  of  his 
damage. 

APPEAL  from  the  Ohio  Circuit  Court. 

Per  Curiam. — This  suit  was  commenced  before  a  Justice 
of  the  Peace,  where  technical  formality  is  not  required  in 
the  pleading.  If  there  be  error  in  the  admission  or  refasal 
of  evidence  on  the  trial  of  a  cause  in  the  Superior  Court, 
it  must  be  made  the  ground  of  a  motion  for  a  new  trial ; 
and  then,  if  the  Court  refuse  the  new  trial,  the  party  must 
except. 

The  instructions  are  of  record,  but  no  exception  to  the 
giving  or  refusing  of  any  one  of  them  was  taken.  The 
record  does  not  appear  to  contain  all  of  the  evidence.  The 
suit  was  to  recover  damages,  by  a  tenant  against  his  land- 
lord, for  expulsion  from  the  premises,  for  a  year  of  the  lease. 
It  was  proper  for  the  tenant  to  give  evidence  of  the  im- 
provements he  had  placed  upon  the  premises  before  expul- 
sion, rendering  them  more  productive,  with  a  view,  at  all 
events,  of  showing  how  much  the  damage  to  the  tenant  was, 
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in  being  deprived  of  their  enjoyment  for  the  future  year. 
We  see  no  error  in  the  record. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

V 

James  C.  BickettSy  for  the  appellant. 
A,  C.  Downey f  for  the  appellee. 


i^^< 


TuHE  V.  Eber. 

It  is  error  for  the  judge  to  receive  a  verdict  out  of  Coart|  and  dis* 
charge  the  jury,  without  the  consent  of  the  parties. 

Per  Curiam, — In  this  case  the  verdict  was  received  by  the 
judge  out  of  Court,  and  the  jury  discharged,  without  the 
consent  of  the  parties,  so  that  there  was  no  opportunity  to 
poll  the  jury.  This  was  error.  Bosser  v.  McCally,  9  Ind. 
587-     Wright  v.  The  State,  11  Id.  569. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re« 
manded,  etc. 

David  Nation  and  Thomas  S.  WaUerhouse,  for  the  appel- 
lant. 


VODEGAL  V.   FbRRAK. 

APPEAL  from  the  Ripley  Common  Pleas. 

Per  Curiam. — In  this  case  no  motion  was  made  to  compel 
the  appellee  to  make  his  pleadings  more  certain,  nor  to 
strike  out  any  of  them.  Ko  exception  was  taken  to  rulings 
upon  demurrers,  to  the  admission  of  evidence,  or  to  the 
giving  of  instructions. 
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No  questions  are  presented  upon  which  the  judgment  be- 
low can  be  reversed. 

The  judgment  is  affirmed,  with  costs. 
Edwin  P,  FerriSy  for  the  appellant. 
John  Vodegaly  for  the  appellee. 


»»♦ 


Myebs  v.  The  State. 

In  an  action  npon  a  recognizance  taken  and  approved  by  a  eberiff, 
the  facts  which  authomed  him  to  take  the  recognizance  should  be 
averred  in  the  complaint. 

APPEAL  from  the  AUen  Circuit  Court. 

WoRDEN,  J. — ^This  was  an  action  by  The  State  against 
Knotty  KistleVy  and  MyerSy  on  a  recognizance. 

The  recognizance  appears  to  have  been  entered  into  before 
William  Flemingy  sherift'  of  Allen  county,  and  is  conditioned 
for  the  appearance  of  Knott  at  the  next  term  of  the  Circuit 
Court,  to  answer  to  a  charge  of  larceny.  Myers  demurred 
to  the  complaint,  but  the  demurrer  was  overruled,  and  he 
excepted.  Such  farther  proceedings  were  had  as  that  final 
judgment  was  rendered  for  the  plaintiffi 

Myers  only  appeals. 

We  are  of  the  opinion  that  the  complaint  is  insufficient, 
and  that  the  demurrer  thereto  should  have  been  sustained. 

It  does  not  appear,  either  by  averment  or  inference,  that 
Fleming  had  arrested  Knott  by  virtue  of  any  warrant  for 
that  purpose,  or  that  he  had  any  other  authority  to  take 
the  recognizance  in  question.  The  facts  which  authorized 
the  sherifi'  to  take  the  recognizance  should  have  been  shown. 
Blackman  v.  The  Statey  12  Ind.  556. 

Per  Curiam. — The  judgment,  as  to  MyerSy  is  reversed,  and 
the  cause  remanded. 

D.  H.  and  John  Colerickj  for  the  appellant. 
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Martin  and  Another  v.  Anderson  and  Others. 

APPEAL  from  the  Hendricks  Circuit  Court 

Per  Curiam. — Complaint  for  a  review  of  a  judgment,  by 
the  appellants  against  the  appellees.  Demurrer  to  the  com- 
plaint sustained.  The  judgment  sought  to  be  reviewed  was 
rendered  by  default,  upon  a  bill  of  exchange.  The  errors 
complained  of  in  the  original  judgment  are  alleged  errors 
of  law  appearing  upon  the  face  of  the  proceedings.  The 
first  is,  that  a  copy  of  the  bill  was  not  set  out.  This  is  a 
mistake ;  an  amendment  of  the  transcript  shows  that  a  copy 
of  the  bill  was  filed.  The  complaint  also  alleged  tiiat  the 
plaintiffs  duly  presented  the  bill  for  payment,  and  notified 
the  drawer  of  its  dishonor.  Indeed,  there  is  no  defect  in  the 
complaint,  nor  is  there  any  error  in  the  original  judgment, 
a  transcript  of  which  is  set  out  and  made  a  part  of  the 
complaint  herein. 

The  judgment  below  is  affirmed,  with  costs  and  five  pet 
cent,  damages. 

Nave  and  WitheroWy  for  the  appellants. 

i.  M.  Campbelly  for  the  appellee. 


♦  ♦♦ 


MoGunuB  V.  Callahan. 

A  party  to  a  contract  can  not  treat  it  as  good  in  part  and  void  ii 
part,  but  be  must  affirm  it,  or  avoid  it,  as  a  whole. 

If  a  party  desires  to  avoid  a  contract,  either  on  the  ground  of  fraud 
or  drunkenness,  be  must  first  place  bis  adversary  in  the  identical 
situation  in  wbicb  be  was  before  the  contract  was  executed. 

APPEAL  from  the  Vigo  Common  Pleas. 
WoRDBN,  J. — Action  by   Callahan  against  MeOuirey  tor 
goods  sold  an,d  delivered,  etc. 
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Trial ;  verdict  and  jadgment  for  the  plaintiff. 

The  ease  is  before  us  on  the  eyidenoe,  which  strongly 
preponderates  in  favor  of  the  defendant,  though,  in  some 
respects,  it  is  conflicting.  There  is  one  particular,  howev^, 
in  which  it  totally  fails  to  sustain  the  verdict.  The  plain- 
tiff had  executed  to  the  defendant  the  following  instrument, 
in  writing,  viz : 

"  In  consideration  of  my  indebtedness  to  Andrew  McGhiire^ 
and  the  costs  of  his  suit  against  me,  and  certain  claims 
which  the  said  McGuire  agrees  to  pay  for  me,  I  have  sold, 
and  do  hereby  sell,  convey,  and  deliver  to  the  said  McGuire^ 
the  canal  boat  Bremen  and  fixtures;  one  black  pony,  in- 
clined to  be  roan,  with  three  white  feet,  blaze  face ;  and  one 
bay  roan  horse,  belonging  to  said  canal  boat  Bremen^  and 
the  harness  and  saddles  to  the  horses ;  to  have  and  to  hold 
the  same  to  the  said  McGuire  forever.  In  witness  whereof, 
I  have  signed  my  name,  this  80th  day  of  November,  1860. 

'^  James  Callahan." 

This  suit  was  brought  to  recover  the  value  of  the  prop- 
erty embraced  in  the  foregoing  instrument.  The  plaintiff 
seeks  to  avoid  the  instrument,  on  the  ground  of  fraud  and 
drunkenness.  He  can  not,  however,  treat  the  instrument  as 
void,  and,  at  the  same  time,  as  good.  If  the  instrument  is 
good,  the  plaintiff  can  maintain  no  action  to  recover  the 
value  of  the  property  thus  sold,  if  the  defendant  has  per- 
formed the  stipulations  to  be  by  him  performed,  which,  for 
aught  that  appears,  he  has  done.  If  the  instrument  is  void- 
able, either  on  the  ground  of  fraud  or  drunkenness,  the 
plaintiff,  before  he  can  avoid  it  and  maintain  an  action  for 
the  value  of  the  property  thus  transferred,  must  place  the 
defendant  in  statu  quo,  by  refunding  to  him  what  he  has 
advanced  in  pursuance  of  the  contract.  Teier  et  al.  v.  Hin- 
ders  et  ux.,  at  the  present  term.  2  Story  on  Cont.,  sec.  844 
0.  2  Parsons  on  Cont.,  192.  This  doctrine,  in  our  opinion^. 
Vol.  XIX.— 17 
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is  as  applicable  to  contracts  voidable  on  the  ground  of 
drunkenness,  as  those  voidable  on  the  ground  of  fraud* 
Drunkenness  does  not  make  a  contract  void,  but  only  void- 
able. 1  Story  on  Cont.,  sec.  45,  and  authorities  in  note  4, 
p.  86. 

In  the  case  of  Arnold  v.  Richmond  Iron  Works^  1  Gray, 
434,  it  was  held  that  a  deed  conveying  land,  executed  by  a 
person  of  unsound  mindy  is  voidable  only  and  not  void ;  and 
in  order  to  avoid  it,  on  being  restored  to  his  right  mind,  he 
must  surrender  the  price,  if  paid,  or  the  contract  for  its 
payment,  if  unpaid.  The  Court  say  it  must  be  affirmed  or 
avoided  as  a  whole.  It  can  not  be  affirmed  in  part,  so  as  to 
hold  the  price,  and  disaffirmed  in  part,  so  as  to  avoid  the 
conveyance. 

It  appears,  by  the  evidence,  that  the  defendant,  in  pursu- 
ance of  the  contract,  has  not  only  receipted  a  judgment 
which  he  held  against  the  plaintiff,  but  that  he  has  paid 
several  sums  of  money  to  third  persons  for  him,  which  have 
not  been  refunded  or  offered  to  be  refunded.  The  plaintiff 
can  not  thus  retain  the  benefit  of  the  contract  on  the  one 
hand,  and  repudiate  it  on  the  other. 

Per  Curiam, — The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded. 

WiUiam  Mack  and  B.  B.  Moffatty  for  the  appellant. 


»»» 


Matlock  v.  Todd. 

Where  a  new  trial  is  asked,  on  account  of  alleged  misconduct  of  the 
jury,  which  is  presented  to  the  Court  below  in  the  form  of  affida- 
vits, and  the  new  trial  is  denied,  and  the  refusal  is  assigned  for 
error  in  this  Court,  such  affidavits  will  not  be  considered  aa  con* 
Btituting  a  part  of  the  record  of  the  cause,  unless  made  so  by  ft 
bill  of  exceptions. 
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I  -    -    — 

See  ihe  opiDion  at  length,  as  to  what  matters  will  be  considered  as 
properly  and  naturally  constitating  parts  of  the  record,  without  a 
bill  of  exceptions. 

Sale  by  one  partner  of  his  interest  in  the  partnership  stock  and  busi- 
ness. The  seller  represented  to  the  purchaser  that  he  had  put 
into  the  firm  one  thousand  two  hundred  and  forty  dollars  in  cash, 
and  the  firm  had  purchased  forty  thousand  dollars  worth  of  goods, 
on  which  they  supposed  they  had  made  twenty-four  per  cent, 
profits,  and  he  told  the  purchaser  he  could  inquire  of  the  clerks 
and  other  partners  at  the  store,  but  the  purchaser  did  not  do  so, 
believing  that  he  could  not  thereby  obtain  satisfactory  information, 
and  concluded  not  to  buy;  but  some  time  afterward,  the  seller 
called  on  him  again,  and  told  him,  if  he  was  hesitating  about  the 
amount,  he  need  not,  for  it  was  every  dollar  there;  and  the  pur- 
chaser replied,  that  was  just  what  he  was  hesitating  about,  but  if 
he  said  it  was  all  there,  he  would  trade,  and  the  trade  was  then 
made;  but  it  soon  turned  out  that  the  seller  had  put  in  twelve 
hundred  and  forty  dollars,  and  the  firm  had  purchased  forty  thou- 
sand dollars'  worth  of  goods,  but  the  seller's  interest  in  the  whole 
concern,  for  some  reason  not  explained,  was  worth  about  one 
thousand  eight  hundred  dollars,  instead  of  three  thousand  six 
hundred  dollars. 

Held,  that  under  the  circumstances,  the  purchaser  bought,  reasonably 
relying  on  the  representations  of  the  seller,  which,  if  false,  would 
entitle  the  purchaser  to  rescind  or  recover  damages. 

Held,  also,  that  a  contract  may  be  set  aside  for  fraudulent  misrepre- 
sentations, though  the  means  of  obtaining  information  were  fully 
open  to  the  party  deceived,  where,  from  the  circumstances,  he  was 
induced  to  rely  upon  the  other  party's  information. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Pbbkins,  J. — Matlock  saed  Todd  on  a  note  for  a  fractioa 
over  eight  hundred  dollars.  Todd  answered,  that  the  note 
was  obtained  by  fraud,  in  this,  that  it  was  given  for  the  con-* 
sideration,  in  part,  of  the  purchase  of  the  interest  of  Matlock 
in  a  certain  partnership ;  that  the  purchaser,  Todd^  relied  upoi) 
the  representations  of  Matlock^  as  to  its  value,  etc.,  and  that 


182  SUPREME  COUET  OF  BHyUSA. 

Matlock  9.  Todd. 

the  representations  were  false,  etc.,  and  that  said  Toddy  imme- 
diately upon  discovering  their  falsity,  offered  to  rescind,  etc. 

Keply  in  denial.    Jury  trial;  judgment  for  the  defendant. 

A  motion  was  made  for  a  new  trial.  It  was  asked  o& 
two  grounds,  viz. :  That  the  verdict  was  not  sustained  by  the 
evidence,  and  that  the  jury  misbehaved  themselves  in  their 
retirement.  The  affidavits  showing  the  misconduct  of  the 
jury  were  not  natural,  necessary  parts  of  the  record  of  the 
cause,  and  were  not  made  a  part  of  the  record  by  bill  of 
exception ;  and  we  can  not,  therefore,  notice  that  ground 
for  a  new  trial.  But  see,  in  reference  to  it,  as  presenting 
analogy,  the  cases  of  Ball  v.  Cosley^  3  Ind.  577,  and  JBersch 
v.  The  State,  13  Id.  434.  See  also,  1  Qra.  &  Wat.  on  New 
Trials,  74,  from  which  it  would  seem,  that  when  jurors  take 
papers  with  them  in  their  retirement,  by  mistake,  and  do 
not  read  them,  and  are  not  influenced  by  them,  the  fact 
does  not  furnish  a  ground  for  a  new  trial.  This  accords 
with  the  above  decision,  cited  from  our  own  reports. 

It  is  not  shown,  by  a  bill  of  exceptions,  that  a  motion  was 
made  for  a  new  trial,  and,  of  course,  it  is  not  so  shown  that 
it  was  overruled  and  exception  taken.  But  we  think  this  is 
not  necessary.  The  code  provides,  that  where,  in  the  pro- 
gress of  a  cause,  the  decision  objected  to  is  entered  on  the 
record,  that  is,  when  it  is  a  necessary  part  of  the  record^ 
^nd  the  grounds  of  objection  appear  in  the  entry,  the  party 
inay  cause  it  to  be  noted  at  the  end  of  the  entry  of  the 
decision,  that  he  excepts,  and  that  such  entry  shall  be  suj^K- 
cient.  2  G.  &  H.  209.  Now,  pleadings  must  be  entered  of 
record.  The  complaint,  answers,  demurrers,  etc.,  must  be 
ipiled  by  the  clerk,  and  they  constitute  a  part  of  the  record 
proper.  The  journal  entry,  by  the  clerk,  of  their  filing,  is, 
also,  necessarily  a  part  of  the  record.  And  where  a  demur- 
rer is  filed  to  a  pleading,  the  demurrer,  as  we  have  9aid,  is 
|i  natural  part  of  the  record ;  the  entry,  by  the  clerk,  oi  it^ 
filing,  is  so  also;  §iid  00  is  the  action  of  the  Court  Ia  fmr 
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taining  or  overrnling  it.  And  as  the  demurrer  must  assign 
eauses,  the  ground  of  the  decision  of  the  Court  upon  it 
appears  necessarily,  as  a  general  rule,  in  such  cases,  in  the 
journal  entry  of  the  decision  by  the  clerk,  considered  in 
connection  with  the  demurrer.  Hence,  a  bill  of  exceptions, 
in  such  cases,  is  not  necessary.  It  is  only  necessary  that  the 
party  cause  it  to  be  noted  that  he  excepts.  So,  the  statute 
now  requires  written  charges  given  or  refused  by  the  Court, 
to  be  filed  as  a  part  of  the  record,  and  authorizes  exceptions 
in  reference  to  them  to  be  entered  and  signed  by  the  attor- 
ney at  the  close  of  each  charge,  and  the  Supreme  Court 
takes  notice  of  such  exceptions  without  their  appearing  in 
8  bill  of  exceptions  proper.    2  Q-.  &  H.,  p.  201. 

So,  the  statute  now  requires  a  motion  for  a  new  trial  to 
be  in  writing;  hence,  it  places  on  the  record  the  ground 
on  which  it  is  asked,  and  the  journal  entry,  by  the  clerk,  of 
its  filing,  it  being,  by  statute,  a  necessary  paper  in  the  record 
of  the  cause,  is  a  part  of  the  record,  as  is  the  entry  of  the 
ruling  of  the  Court  upon  the  motion ;  and  the  grounds  of 
the  ruling,  or  decision,  will,  necessarily,  sufficiently  appear  in 
the  entry,  taken  in  connection  with  the  written  motion 
specifying  the  grounds  of  it.  See  Kirhy  v.  CannoUy  9  Ind. 
871.  Hence,  this  Court  will  take  notice  of  an  exception  to 
such  ruling,  where  the  exception  is  noted  at  the  end  of  it, 
without  a  bill  of  exceptions.  There  is  a  bill  of  exceptions 
in  the  record  containing  the  evidence.  We  have,  then,  a 
motion  for  a  new  trial,  which  is,  necessarily,  a  part  of  the 
record.  We  have  the  journal  entry  of  the  clerk,  that  the 
motion  was  overruled,  which  is,  also,  a  natural  part  of  the 
record;  we  have  the  exception  of  the  party  noted  at  the 
end  of  the  ruling,  and  we  have  all  the  evidence  given  in 
the  cause,  in  a  bill  of  exceptions. 

One  ground  upon  which  the  new  trial  was  asked  was,  that 
the  evidence  did  not  sustain  the  verdict  of  the  jury.  Thid 
question  is  now  before  us.    As  we  have  seen,  the  note  sued 
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on  was  given  for  the  last  payment  on  the  purchase,  by  Todd 
of  Mailockj  of  the  interest  of  the  latter  in  a  firm  of  mer- 
chants. The  value  of  Matlock's  interest  was  put  at  three 
thousand  six  hundred  and  forty  dollars ;  and  that  value  was 
arrived  at  in  this  way.  Matlock  told  Todd  he  put  into  the 
firm  one  thousand  two  hundred  and  forty  dollars  in  cash; 
that  the  firm  had  purchased  forty  thousand  dollars  worth 
of  goods,  and  that  they  supposed  they  had  made  twenty-five 
per  cent,  on  them.  Matlock  told  Todd  he  could  inquire  of 
the  clerks,  and  the  other  partners  at  the  store.  But  it 
seems  Todd  did  not  do  it  to  any  great  extent,  and  thought 
he  could  not  obtain  very  satisfactory  information  if  he  did. 
The  parties  did  not  then  trade ;  but,  a  few  days  afterward, 
Matlock  called  on  Todd  about  the  matter.  Todd  told  him 
he  was  not  in  the  notion  of  trading.  Matlock  said  to  him^ 
if  he  was  hesitating  about  the  amount,  he  need  not,  for  it 
was  every  dollar  there.  Todd  replied  that  that  was  just 
what  he  was  hesitating  about ;  but  if  he,  Matlock^  said  it  was 
all  there,  be  would  trade.  Matlock  replied  that  it  was,  every 
dollar,  there.  The  trade  was  made.  It  turned  out,  on  tak- 
ing an  account  and  inventory,  that  Matlock  had  put  in  one 
thousand  two  hundred  and  forty  dollars ;  that  the  firm  had 
purchased  over  forty  thousand  dollars  worth  of  goods,  but 
that  Matlock^ s  interest  in  the  concern,  for  some  reason  not 
explained,  was  but  about  one  thousand  eight  hundred  dol- 
lars, instead  of  three  thousand  six  hundred  dollars.  Mat-^ 
lode  says  he  did  not  mean  to  be  understood  by  the  expres- 
sion that  "  it  was  all  there,'*  that  the  three  thousand  six 
hundred  and  forty  dollars  were  there,  but  only  that  the  one 
thousand  two  hundred  and  forty  dollars,  and  the  amount 
of  goods  purchased,  and  the  proceeds  of  them,  were  there. 
Todd  understood  it  that  the  three  thousand  six  hundred  and 
forty  dollars  were  there ;  and  as  the  question  would  be  for 
the  jury,  as  to  how  Todd  might  have  understood  it,  and 
they  found  for  him,  we  must  act  upon  his  understanding  of 
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the  facte  of  the  case.  Lanna  v.  Gregg^  1  Met.  (Ky.)  444. 
Thus  acting  apon  the  facts,  we  think  a  case  is  made  where 
Todd  purchased,  reasonably  relying  on  the  representation 
of  Matlock  as  to  a  material  point,  which  representation  was 
false,  and  which  the  jury  might  have  inferred  Matlock  knew 
to  be  so ;  at  any  rate,  he  did  not  know  it  to  be  true.  Oat- 
ling  V.  Newell^  9  Ind.  572.  See  Fry  on  Specif.  Pert,  2d  ed., 
p.  269. 

'^  But  a  contract  may  be  set  aside  for  fraudulent  misrepre- 
sentations, though  the  means  of  obtaining  information  were 
fully  open  to  the  party  deceived,  where,  from  the  circum- 
stances, he  was  induced  to  rely  upon  the  other  party^s  in- 
formation. Reynolds  v.  SpryCy  8  Hare,  222.  Aff 'd.  21  L.  J.  N. 
688.    1  De  G.  M.  and  G.  660."    Adams'  Eq.,  p.  422,  in  note. 

It  may  be  mentioned  that  Todd  offered  to  rescind  imme- 
diately on  discerning  the  fraud. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

J.  E.  McDonaldj  A.  L.  Roache^  P.  8.  Kennedy^  and  0.  A. 
Bartholomew^  for  the  appellants. 

X.  M.  Campbell  and  John  T.  Dye^  for  the  appellee 


/ 
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Suit  on  a  written  instniment,  in  these  words :  "  David  Macey  and  James 
Turner  against  TJie  (Xty  of  Indianapolis  and  Daniel  Titcomhe,  We 
undertake  that  the  plaintifis,  David  Macey  and  James  Turner^  shall 
pay  to  the  defendants,  The  City  of  Indianapolis  and  Daniel  TiU 
combcy  all  damages  and  costs  which  may  accrue  by  reason  of  the 
injunction  in  this  action.  This  30th  day  of  October,  1869.  David 
Maeey,  James  Turnery  J.  W.  Patterson^  Wm.  Wilkison,  Approved 
by  me,  this  31st  day  of  October,  1859.  Johik  Cb6«rf»,  Judge 
Court  Com.  Pleas,  M.  C' 


\ 
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SeUt,  tliat  in  order  to  make  it  appear  that  the  injunction  was  not 
rightfully  obtained,  and  that  Titoombe  sustained  legal  damages 
from  its  issue,  the  complaint  should  show,  affirmatiyely,  that  a 
legal  contract  for  the  improvement  of  the  street  was  entered  into 
by  the  city  with  Titcombe  ]  but  the  complaint  need  not  aver  that 

.  the  city  had  power  to  improve  the  streets,  as  the  Court  takes 
judicial  notice  of  the  existence  of  such  power. 

In  suits  for  injunctions  upon  the  performance  of  contracts  for  the 
improvement  of  streets  in  cities,  and  in  suits  upon  injunction  bonds 
arising  out  of  them,  the  regularity  of  all  the  proceedings,  up  to 
the  making  of  the  contract,  is  open  to  investigation ;  but  the  judi- 
cial determination  of  their  regularity  in  one,  might  be  conclusire 
upon  the  trial  as  to  the  other  suit. 

APPEAL  from  the  Marion  Circuit  Court. 

Pbrkins,  J. — Buit  upon  a  written  instrument^  reading  thus: 

"  David  Macey  and  James  Turner  v.  The  City  of  Indian^ 
apolis  and  Daniel  Titcombe. 

"We  undertake  that  the  plaintiffs,  David  Macey  and 
James  Turner^  shall  pay  to  the  defendants,  The  City  of  Jn- 
dianapolis  and  Daniel  Titcombe^  all  damages  and  costs  which 
may  accrue  by  reason  of  the  injunction  in  this  action.  This 
80th  day  of  October,  1859.  "  David  Macky, 

"Jambs  Turner, 
"  J.  W.  Patterson, 
"Wm.  Wilkison. 
"  Approved  by  me,  this  Slst  day  of  October,  A.  D.  1859. 
"  John  Coburn,  Judge  Court  Com.  Pleas,  M.  0. 

«  Filed  October  81.    John  C.  New,  Clerk." 

This  instrument  does  not  disclose  the  consideration  upon 
which  it  was  executed,  and,  independent  of  extrinsic  facts, 
does  not  constitute  a  cause  of  action.  The  pleader,  in  com- 
mencing suit  upon  it,  is  aware  of  this,  and  undertakes  to 
show  the  consideration.  He  avers  that  the  city  had  made 
A  contract  with  Titcombe  for  the  grading  and  graveling  a 
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certain  street  in  Indianapolis^  and  that  the  written  instra- 
xnent  sued  on  was  executed  npon  the  granting  of  an  injunc- 
fion  upon  the  performance  of  the  contract  by  Titcombe. 

The  complaint  does  not  stop  here.  It  undertakes  to  set 
out  the  facts  under  which  the  contract  was  executed. 

Now,  to  make  it  appear  that  the  injunction  was  not  rightly 
obtained,  and  that  Titcombe  sustained  legal  damage  from  its 
issue,  a  legal  contract  for  grading  the  street  must  be  shown. 
To  make  such  showing,  it  is  not  necessary  for  the  complaint 
to  aver  that  the  city  had  power  to  improve  the  streets, 
as  the  Court  takes  judicial  notice  of  that,  the  charter  of 
the  city  being  a  public  law.  But  it  is  necessary  that  the 
complaint  should  show  that  a  legal  contract,  for  the  im- 
provement of  the  street,  was  entered  into  by  the  city,  with 
Titcombe.  The  complaint  shows  that  the  improvement  in 
question  was  ordered,  by  the  city  council,  to  be  made  in  the 
manner  prescribed  by  the  charter,  and  that  a  contract  was 
entered  into,  with  TitcombCy  for  making  it;  but  it  fails  to 
show  that  between  the  ordering  of  the  improvement,  and 
the  contracting  for  its  execution  with  Titcombe^  an  advertise- 
ment for  bids  for  its  construction  was  published.  Without 
such  advertisement  the  contract  was  void.  City  Charter,  sec. 
66.  2  G.  &  H.  238.  Bonesteel  v.  The  Mayor,  etc.,  22  N.  T. 
Court  of  App.  162,  and  cases  cited. 

However  it  may  be  in  a  suit  against  lot-owners  to  recover 
assessments  for  work  done  under  contract,  there  is  no  doubt 
but  that  in  suits  for  injunctions  upon  the  performance  of 
contracts,  and  in  suits  upon  injunction  bonds,  the  regularity 
of  all  the  proceedings,  up  to  the  making  of  the  contract, 
is  open  to  investigation.  If  the  question  upon  their  regu- 
larity had  been  judicially  determined  in  one,  it  might  be 
conclusive  upon  the  trial  of  the  other  suit.  But  the  com- 
plaint in  the  suit  on  the  bond  must  show  a  legal  contract 
to  have  been  enjoined. 

The  demurrer  to  the  complaint^  because  it  did  not  state 
Vol.  XIX.— 18 
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facts  constituting  a  cause  of  action,  should  have  been  bus* 
tained. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  with  leave  to  amend,  etc. 

N.  JB.  and  C.  Taylor^  for  the  appellants. 

S.  MajoTj  for  the  appellee. 


•  »• 


EvERHART  and  Another  v.  Hollinosworth. 

When  several  defendants  jointly  demur  to  a  complaint  for  defect  of 
parties  defendant,  if  there  is  one  defendant  who  is  unobjectionable 
as  a  party,  the  demurrer  should  be  overruled. 

This  Court  will  not  reverse  a  judgment  for  error  in  sustaining  or 
overruling  a  demurrer  for  misjoinder  of  causes  of  action. 

A  bill  of  exceptions,  not  filed  during  the  term  of  the  Court  below, 
nor  thereafter  with  special  leave  of  the  Court,  can  not  be  consid- 
ered a  part  of  the  record. 

The  judge  of  the  Lower  Court  can  not,  out  of  term,  grant  leave  to 
perfect  a  bill  of  exceptions,  or  extend  the  time  for  perfecting  it,  at 
his  own  instance. 

APPEAL  from  the  GhrarU  Circuit  Court. 

Davison,  J. — Hollingsworth  was  the  plaintiff  below,  and 
Harris  and  Everhart  were  the  defendants.  The  complaint 
consists  of  two  counts.  The  facts  alleged  in  each  count  are, 
in  effect,  the  same,  and  are,  substantially,  as  follows :  Plain- 
tiff was  the  owner  of  a  steam  saw-mill  and  the  land  on 
which  it  is  situate,  the  same  being  of  the  value  of  three 
thousand  dollars,  and  described  as  lots  numbered  8,  4,  and 
11,  in  the  town  of  Galatia,  Grant  county.  Harris^  one  of 
the  defendants,  intending  to  defraud  the  plaintiff  out  of  his 
said  property,  procured  Everharty  the  other  defendant,  to 
conspire  with  him  in  canning  out  his  fraudulent  intent  and 
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purpose.  And,  in  fartherance  of  the  conspiracy  thus  formed, 
he,  HarriSy  conveyed  to  Everhart^  by  deed  in  fee  simple,  bat 
Trithont  any  consideration  whatever,  a  tract  of  land  in  Stark 
coanty,  known  as  the  south-east  quarter  of  section  2,  in 
town  82,  of  range  2  west.  After  this,  Everharty  by  the  direc- 
tion of  HarriSy  called  upon  the  plaintiflf,  and  represented  to 
him  that  he  was  the  bona  fde  owner  of  the  Stark  county 
land,  and  that  he  desired  to  exchange  it  for  the  plaintiff's 
mill  property ;  and  farther,  he  represented  to  plaintiff  that 
said  land  was  **good,  dry,  rich,  and  tillable,  one-third  of  it 
well-timbered,  and  the  residue  good,  dry,  rich  prairie  land," 
of  the  value  of  three  thousand  dollars.  Plaintiff , avers  that 
said  Stark  county  land  was  situated  ninety  miles  from  his 
residence ;  that  he  had  no  convenient  means  of  ascertaining 
the  tmth  of  the  above  representations,  and  had  not,  at  any 
time,  any  knowledge  whatever  of  the  value  and  quality  of 
the  land  in  question,  and  he,  plaintiff,  being  thus  igno- 
rant of  the  conspiracy  between  the  defendants  to  defraud 
him,  and  of  the  value  and  quality  of  the  land,  he  was  in- 
duced to,  and  did  rely  implicitly,  on  the  aforesaid  repre- 
sentations, and  was  thereby  further  induced  to,  and  did 
exchange,  his  mill  and  lots  for  the  above  described  land. 
Parsoant  to  the  exchange  thus  made,  he,  the  plaintiff,  by 
deed,  conveyed  the  mill  property  to  Everharty  who,  in  like 
manner,  conveyed  the  Stark  county  land  to  the  plaintiff.  It 
iB  averred  that  Everhart,  within  ten  days  after  he  received 
plaintiff's  deed,  conveyed,  without  any  consideration  what- 
ever, the  same  mill  and  lots  to  HarriSy  who  had,  immedi- 
ately after  said  exchange,  taken  possession  of  the  said  mill 
property,  and  still  retains  possession  thereof,  realizing  large 
profits,  etc.  And  the  plaintiff,  in  fact,  says  that  said  repre- 
sentations as  to  the  ownership,  value,  and  quality  of  the 
land  conveyed  to  him,  were  false  and  fraudulent  in  this, 
that  Everhart  was  not  the  bona  fide  owner  of  said  land,  but 
received  a  deed  therefor  from  HarriSy  in  pursuance  of  the 
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aforesaid  conspiracy  between  tbem  to  defraud  the  plaintiff; 
that  the  land  in  question  is  not  "good,  dry,  rich,  and  tillable;*' 
nor  is  one-third  of  it  well  timbered ;  but,  on  the  contrary, 
the  same  is  a  miserable  swamp,  destitute  of  timber,  and 
wholly  worthless ;  all  which,  etc.,  was  known  to  the  defend- 
ants, but  unknown  to  the  plaintiff,  etc.  Wherefore  the 
plaintiff  avers  that,  by  reason  of  the  premises,  he  hath  sua* 
tained  damages,  etc. 

Defendants  demurred  to  the  complaint  on  three  grounds : 
1.  There  is  a  defect  of  parties  defendants.  2.  The  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  8.  Several  causes  of  action  have  been  improperly 
joined;  but  their  demurrer  was  overruled,  and  they  ex- 
cepted. 

Upon  the  first  ground  of  demurrer,  it  is  insisted  that 
there  is  no  cause  of  action  against  HarriSy  and  that  he 
should  not,  therefore,  have  been  made  a  defendant.  This 
objection,  though  it  may  exist,  is  not,  in  this  instance,  avail- 
able, because  the  defendants  have  joined  in  the  demurrer, 
and,  in  that  case,  if  there  be  one  defendant  who  is  unob- 
jectionable, as  a  party,  the  demurrer  should  be  overruled. 
It  is  conceded  that  Everhart  is  properly  made  a  defendant, 
and  HarriSy  to  have  availed  himself  of  his  improper  joinder, 
as  a  party,  should  have  demurred  separately.  Pace  v.  Pop- 
enheimery  12  Ind.  538.  Teter  et  al.  v.  Binders  et  al.j  at  the 
present  term. 

We  perceive  nothing  in  the  second  assigned  cause.  The 
fects  alleged  in  the  complaint  are  sufficient,  if  proved,  to 
sustain  the  action.  And,  as  to  the  third  assignment,  it  is 
enough  to  say  that  "  for  an  error  in  sustaining  or  overruling 
a  demurrer  for  misjoinder  of  causes  of  action,"  a  judgment 
can  not  be  reversed.    2  R.  S.,  p.  88,  sec.  52. 

All  the  remaining  assignments  of  error  are  based  upon 
what  purports  to  be  a  bill  of  exceptions,  the  validity  of 
which  is  contested  by  the  appellee.    The  record  shows  that 
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thiB  cause  was  tried  at  the  August  term,  1859,  of  the  GrarU 
Circuit  Court ;  but  it  fails  to  show  that  the  bill  in  questioa 
was  filed  in  the  cause  at  that  term,  nor  does  it  show  that 
aoy  leave  was  granted  the  defendant  to  file  a  bill  at  or 
within  a  period  beyond  the  term.  The  bill  of  exceptions, 
upon  which  the  appellant  relies,  and  which  is  copied  in  the 
transcript,  appears  to  have  been  signed  by  the  judge,  in 
vacation,  on  the  14th  of  October,  1859,  and,  on  that  day, 
filed  in  the  clerk's  office.  The  judge,  at  the  close  of  the 
bill,  and  immediately  preceding  his  signature,  states  thus: 
"And  this  bill  of  exceptions  is  perfected  within  the  time 
given  by  the  Court  to  perfect  the  same^  as  extended  by  the 
Court  at  its  own  instance." 

The  code  provides,  that "  The  party  objecting  to  a  decis- 
ion must  except  at  the  time  it  is  made;  but  time  may  be 
given  to  reduce  the  exceptions  to  writing;  but  not  beyond 
the  term,  unless  by  special  leave  of  the  Court."  2  B.  8.,  p.  115, 
sec.  848.  Here,  then,  the  record  fails  to  show  that  leave  was 
granted  to  file  a  bill  of  exceptions  "  beyond  the  term,"  and 
that  being  the  case,  the  bill  in  question  can  not  be  considered 
a  part  of  the  record,  because  it  appears  to  have  been  filed 
after  the  term.  This,  in  our  judgment,  accords  with  a  proper 
construction  of  the  statute.  Howard  v.  Burky  14  Ind.  35. 
Feck  V.  Vankirkj  15  Id.  159.  Nor  was  it  competent  for  the 
judge,  out  of  term,  to  grant  leave  to  perfect  such  bill,  or  to 
extend  the  time  for  perfecting  it  "  at  his  own  instance." 
The  bill  of  exceptions,  then,  not  being  properly  in  the  rec- 
ord, the  errors  founded  upon  it  can  not,  therefore,  be  noticed. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

A.  SteeUy  H.  D,  Thompson^  J.  Van  DevantcTj  J".  F.  McDoW" 
eUy  and  A.  W.  Sanfordj  for  the  appellants. 

H.  8.  KeUey  and  John  BrownleCj  for  the  appellee. 
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Dagot  r.  Cox. 

Where  a  party  coDtraots  to  Bell  and  deliver  to  another  a  specified 
number  of  fattened  hogs,  ^^to  he  of  his  best  hogs,  weighing  two 
hundred  pounds  and  upward,''  the  purchaser  is  not  obliged  to 
receive  any  but  hogs  fattened  and  prepared  for  the  market  by  the 
seller  himself. 

The  facts,  that  the  stipulated  number  of  hogs,  in  part  fattened  and 
prepared  for  market  by  the  seller,  and  in  part  by  other  persons, 
were  weighed  in  the  presence  of  the  purchaser's  agent,  without 
objection,  and  the  purchaser  offered  to  take  them,  provided  the 
seller  would  receive,  in  part  payment,  certain  certificates  of  deposit, 
which  he  refused,  and  the  purchaser  then  refused  to  take  them, 
"  as  they  did  not  fill  the  contract,"  do  not  amount  to  a  waiver  of 
the  purchaser's  right  to  insist  upon  the  kind  of  hogs  contracted  to 
be  delivered. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Davison,  J. — Dciggy  was  the  plaintiff  below,  and  Cox  the 
defendant.  The  complaint  consists  of  three  counts.  The 
first  is  upon  a  written  contract,  in  this  form : 

"  Ladoga,  Aug.  4,  1860. 
"  We,  the  undersigned,  bargain  and  sell  to  Addison  Daggy 
the  number  of  hogs  opposite  our  respective  names ;  said  hogs 
to  be  well  fatted,  and  in  merchantable  condition ;  said  hogs 
to  be  weighed  between  the  20th  of  November  and  20th  of 
December;  said  hogs  to  be  our  best  hogs,  weighing  two  hund- 
red pounds  and  upward,  for  which  Addison  Daggy  agrees 
to  pay  four  dollars  per  one  hundred  pounds  gross,  to  be 
paid  in  par  bankable  paper,  when  the  hogs  are  weighed, 
with  one  dollar  per  head  in  advance. 

Nftines.  Number  of  Hogi.       Amomit  paid. 

"James  Knox,  15        .    %lh  00 

«  Daniel  H.  Cox,       65  J130  00." 

The  plaintiff  avers,  that  when  this  contract  was  executed 
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he  advanced  to  the  defendant,  upon  the  sale  of  the  sixty- 
five  hogs,  one  handred  and  thirty  dollars,  and  that  afterward 
the  defendant,  verbally,  added  four  other  hogs  to  the  sale, 
on  'the  terms  specified  in  the  written  contract,  and  received 
from  the  plaintiff"  an  advance  of  eight  dollars  on  the  four 
additional  hogs,  thereby  making  the  number  of  hogs  actu- 
ally sold  sixty-nine,  and  the  sum  advanced  one  hundred  and 
thirty-eight  dollars.  And  further,  the  plaintiff  avers  that,  on 
his  part,  he  has  kept  and  performed  said  contract,  and  was 
ready  and  willing  to  receive  the  hogs ;  but  that  the  defend- 
ant failed  and  refused  to  deliver  them,  as,  by  the  contract,  he 
was  bound,  etc. ;  wherefore,  etc. 

The  second  count  is  also  upon  the  written  contract,  and  is, 
in  substance,  the  same  as  the  first.  And  the  third  count  is 
for  money  had  and  received. 

Defendant  answered:  1.  By  a  denial.  2.  That  he  kept 
and  performed  all  the  stipulations  in  said  contract,  on  his 
part  to  be  kept  and  performed,  and  was  ready  and  willing, 
and  offered  to  deliver  to  the  plaintiff  the  number  and  quality 
of  hogs  specified  in  the  contract,  and  weighed  out  the  same 
to  the  plaintiff;  but  he  refused  to  receive  or  pay  for  the 
hogs,  etc.  Whereby  defendant  was  greatly  damaged  in  this, 
that  he  was  compelled  to,  and  did,  sell  the  hogs  for  a  price 
lower  than  the  said  contract  price,  to-wit,  for  three  dollars 
per  one  hundred  pounds  gross ;  and  defendant,  in  fact,  says 
that,  by  reason  of  the  premises,  he  has  sustained  damage  to 
the  amount  of  four  hundred  dollars,  for  which  he  claims 
judgment,  etc. 

Reply  by  a  general  traverse.  The  issues  were  submitted 
to  the  Court,  who  found,  specially,  as  follows : 

The  plaintiff,  on  the  4th  of  August,  1860,  advanced  to 
defendant  one  hundred  and  thirty-eight  dollars,  on  sixty- 
four  hogs,  then  sold  to  him  by  defendant,  and,  on  the  17th 
of  December,  1860,  he  called  on  the  defendant  and  told  him 
that  he  could  not  take  the  hogs  unless  he,  defendant,  would 
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reoeive,  in  part  payment  for  the  hogs,  certificates  of  depont 
in  the  Branch  Bank  at  New  AVbany^  at  fovr  monthBi  and 
the  residue  in  money.  To  this  the  defendant  replied,  that  he 
did  not  think  he  could  take  any  thing  but  money,  bat  he 
would  see ;  and  thereupon  agreed  to  meet  the  plain tijff  at  the 
place  of  weighing,  on  the  twentieth  of  that  month,  and  the^ 
determine  whether  he  would  receive  the  certificates  of  deposit* 
At  the  appointed  time,  to-wit,  the  20th  of  December,  the 
defendant  brought  to  the  place  of  weighing  fifty-eight  hogs, 
of  his  own  feeding  and  fattening,  and,  in  addition,  eleven 
hogs  which  he  had  not  fed,  but  had  purchased  with  a  view 
of  putting  them  in  on  the  contract,  making,  in  all,  sixty-nine 
hogs,  the  number  for  which  the  plaintiff  contracted.  These 
hogs  were,  on  the  last-mentioned  day,  tendered  to  the  plain- 
tiff. One  Thomas  G,  Maiden^  as  Agent  for  the  plaintLfl^ 
attended  to  the  weighing.  After  the  hogs  were  weighed, 
the  defendant  and  Maiden  went  to  a  house  near  by,  where 
the  plaintiff  was  settling  with  other  persons,  and  thereupon 
defendant  asked  the  plaintiff*  what  he  would  do  about  tak- 
ing the  hogs  ?  and  plaintiff  replied,  that  he  would  take  them 
if  he,  defendant,  would  receive  said  certificates  of  deposit  in 
part  payment,  and  the  residue  in  money.  This  the  defend- 
ant refused  to  do,  saying  that  he  owed  money  that  he  would 
be  compelled  to  pay.  Plaintiff  then  said  that  he  would  not 
take  the  hogs  unless  he,  defendant,  took  said  certificates 
and  money,  as  they  did  not  fill  the  contract.  When  the  hogs 
were  weighed  and  offered,  as  aforesaid,  plaintiff  made  no 
objection  to  receiving  them,  on  account  of  there  being  among 
the  number  weighed  and  tendered  certain  hogs  which  were 
not  of  the  defendant's  own  fattening.  The  plaintiff,  at  the 
time,  had  money  on  hand  sufficient  to  pay  defendant  for 
the  hogs,  but  he  made  no  offer  to  pay  the  money. 

The  difference  between  the  contract  price  of  the  hogs 
and  the  market  value  thereof,  less  the  money  advanced,  was, 
and  is,  in  favor  of  defendant,  fifteen  dollar?  seventy  cente* 
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And  for  that  amount  the  Court  found  generally  for  the 
defendant.  Plaintifi*  moved  for  a  new  trial,  but  his  motion 
was  overruled,  and  judgment  accordingly  rendered,  etc. 

Among  the  various  errors  assigned  upon  the  record,  the 
one  mainly  relied  on  for  a  reversal,  is :  '^  That  the  special- 
finding  is  inconsistent  with  the  general  finding."  Thus, 
the  defendant,  by  his  contract,  agreed  to  deliver  sixty-nine 
hogs,  ^'  to  be  of  his  best  hogs,  weighing  two  hundred  pounds 
and  upward,"  while  the  special  finding  is,  that  defendant 
had,  at  the  placp  of  delivery,  only  fifty-eight  hogs  of  his 
own  feeding  and  fattening,  and  that,  to  make  up  the  num- 
ber sixty-nine,  he  bought  eleven,  after  the  date  of  the  con- 
tract, which  he  had  not  fed  or  fattened,  and  which,  with  the 
said  fifty-eight,  were  weighed  and  offered  to  the  plaintiff. 
As  we  construe  the  contract  in  evidence  in  this  case,  "it 
points  to,  and  was  intended  by  the  parties  to  embrace,  the 
hogs  fattened  and  prepared  for  market  by  the  defendant, 
and  not  those  that  may  be  bought  by  him,  that  had  been 
&ttened  and  prepared  for  market  by  others."  This  con- 
struction accords  precisely  With  that  given  to  a  similar 
contract  in  Mason  v.  Cowan,  1  B.  Monroe,  7 ;  and  that  case, 
BO  far  as  it  relates  to  the  point  under  consideration,  has 
been  referred  to,  with  approval,  by  this  Court.  See  Alex* 
ander  v.  Dunn,  5  Ind.  122,  and  Bales  v.  Waddle,  14  Ind.  849. 
Bat  the  appellee  contends  that  the  plaintiff,  in  this  case, 
waived  his  right,  under  the  contract,  to  insist  on  the  deliv- 
ery of  hogs  fed  and  fattened  by  the  defendant  himself,  and 
that  his  offer  to  furnish  other  hogs  "  to  fill  the  contract,  was, 
therefore,  a  sufficient  compliance."  This  conclusion  seems 
to  be  incorrect.  The  hogs,  it  is  true,  were  weighed  in  the 
presence  of  plaintiff's  agent,  without  objection,  and  the 
plaintiff  offered  to  take  them,  provided  the  defendant  would 
receive,  in  part  payment,  certificates  of  deposit.  The  defend- 
ant refused  to  receive  the  certificates,  and  the  plaintiff  then 
stated,  that  unless  he  could  so  pay  for  the  hogs,  he  would 
Vol.  XIX.— 19 


19b  14e 
138    440 


146  SUPREME  OOTJRT  OP  INDIANA. 

Barker  v.  Morton. 

not  take  them^  ^'  as  they  did  not  fill  the  contract."  This  is, 
substantially^  the  transaction  as  it  occurred.  And  we  per- 
ceive nothing  in  it,  or  in  the  entire  special  finding,  in  any 
degree  tending  to  show  that  the  plaintiff  waived  any  of  his 
rights  under  the  contract. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  trial. 

Addison  Daggy^  for  the  appellant. 

«71  E.  McDonald  and  A,  L.  BoachCj  for  the  appellee. 


»♦• 


Johnson  v.  Saam  and  Another. 

APPEAL  from  the  Floyd  Circuit  Court. 

Per  Curiam. — The  appellant,  who  was  the  plaintiff,  sned 
Charles  Meyer  and  Frederick  Saam  for  trespass  quare  clausum 
/regit.  Proper  issues  having  been  made,  the  cause  was  sub- 
mitted to  a  jury,  who  found  for  the  defendants.  Plaintiff 
moved  for  a  new  trial,  on  the  single  ground  ^^  That  the  ver- 
dict was  unsustained  by  the  evidence."  The  evidence  is 
upon  the  record.  We  have  examined  it  carefully,  and  are 
of  opinion,  though  it  is,  to  some  extent,  conflicting,  that  the 
weight  of  it  accords  with  the  verdict. 

The  judgment  is  affirmed,  with  costs. 

John  M.  Wilson,  for  the  appellant. 

Thomas  L,  Smith  and  M.  C.  Kerr,  for  the  appellees. 
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The  lien  for  taxes  does  not  attaoh  on  personal  property  until  the 
duplicate  is  delivered  to  the  collector. 
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APPEAL  from  the  Marion  Common  Pleas. 

Per  Curiam. — The  question  in  this  ease  is,  whether  the 
lien  for  taxes  attaches  upon  personal  property  before  the 
duplicate  is  delivered  to  the  collector,  and  we  think  it  does 
not. 

Each  man  is  assessed  for  the  property,  real  and  personal, 
which  he  owns  on  the  first  day  of  January.  The  amount 
of  his  taxes  depends  upon  the  amount  of  his  property  on 
that  day,.  (1  G.  &  H.,  p.  71,  sec.  13,)  though  he  may  not, 
at  the  time  he  is  actually  assessed,  be  the  owner  of  the 
property  for  the  value  of  which  he  is  assessed.  Taxes  are 
a  lien  upon  real  estate  from  the  first  day  of  January.  Id.^ 
p.  99,  sec.  112.  As  to  personal 'property,  the  statute  fixes 
no  time.  Indeed,  it  only  inferentially  creates  a  lien  upon 
it  at  all. 

But,  in  collecting  taxes  by  legal  process,  the  collector  first 
seizes  and  sells  all  personal  property  belonging  to  the  owner 
at  the  time  he  makes  the  levy.  Jd.,  sees.  96  to  101.  Now, 
suppose  such  property  had  been  purchased  since  the  first  of 
the  preceding  January,  and  suppose  the  person  who  owned 
it  at  that  time  not  to  pay  his  taxes,  and  suppose  the  lien  for 
his  taxes  attached  at  that  time,  could  it  be  sold  again,  and 
taken  away  from  the  purchaser  who  bought  it  at  a  tax 
sale  against  the  owner  at  the  time  of  the  sale  ?  These  two 
doctrines,  both  held  to  be  coexistent,  would  produce  utter 
confusion.  And  further,  sec.  100,  p.  98,  1  G.  &  H.,  au- 
thorizes the  collector  to  seize  all  the  personal  property  of. 
a  tax-payer  for  the  payment  of  his  taxes,  at  any  time  after 
the  duplicate  is  received,  if  he  shall  deem  it  necessary  to 
insure  the  payment  of  the  taxes  of  the  then  owner  of  the 
property. 

Again :  taxes  are  not  assessed  against  specific  articles  of 
personal  property  by  description,  but  on  the  aggregate  num- 
ber, quantity,  and  value.  Take  money,  take  a  stock  of  goods 
or  manufactured  articles,  the  tax-payer  is  assessed  for  what 
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he  owned  on  the  first  day  of  January;  but  the  merchant 
and  the  manufacturer  have  been  all  the  season  selling  to 
customers,  and  the  particular  articles  of  personal  property 
they  then  owned  were  not  described  in  the  assessment,  and 
could  never  be  identified,  while  such  articles  as  they  might 
own  when  the  collector  called,  though  never  assessed,  would 
be  liable  for  their  taxes. 

Real  estate  is  immovable,  is  identified  in  assessment,  the 
record  discloses  the  lien  on  each  parcel,  and  the  purchasers 
can  easily  protect  themselves. 

The  judgment  below  is  aflElrmed,  with  costs, 

David  McDonaldj  for  the  appellant. 

Wm.  HendersoUj  and  Ketckam  and  Mitchell^  for  the  appellee. 
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Fattirson  and  Others  v.  Rbtnolds. 

The  person,  making  a  Sinking  Fund  Commissioners'  sale,  made  proc- 
lamation of  the  terms  and  conditions  of  said  sale,  standing,  at  the 
time,  from  two  to  four  feet  from  the  outer  door  of  the  court-house, 
in  Indianapolis,  on  the  court-honse  steps,  in  front  of  the  door 
aforesaid,  and  then  announced  to  the  persons  attending  said  sale, 
that,  while  crying  said  sale,  he  would  stand  inside  the  court-house 
door,  on  account  of  the  inclemency  of  the  weather,  and  he  thea 
went  into  the  court-house  and  took  a  position  in  the  judge's  stand, 
which  was  just  opposite  the  door  of  said  court-house,  and  about 
fifty-three  feet  therefrom,  in  full  view  and  hearing  of  persons  at 
the  door,  and  all  the  commissioners  being  present,  in  offering  for 
sale,  he  first  read  the  description  of  the  land,  and  stated  the 
amount  due,  and  then  inquired  who  would  give  that  sum  in  cash 
for  the  first  eighty  acres  in  the  mortgage,  and  receiving  no  bid,  he 
then  inquired  who  would  give  that  sum  for  the  second  eighty  acres 
in  the  mortgage,  and  receiving  no  bid,  he  then  inquired  who  would 
give  that  sum  for  both  tracts  together,  and  receiving  no  bid,  he 
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then  inquired  who  would  giye  that  sum  for  the  whole  property,  on 
a  credit  of  five  years,  and,  on  receiving  an  affirmative  answer,  the 
land  was  declared  forfeited,  and  bid  in  for  the  State ;  and  he  then 
inquired  if  any  one  would  bid  the  amount  bid  by  the  State,  for  any 
less  quantity  than  the  whole,  on  said  credit,  and  receiving  no  bid, 
he  then  sold  the  whole  to  the  highest  bidder,  on  said  credit. 
Held,  that  such  sale  was  substantially  at  the  court-house  door,  and 
was  valid. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Per  Curiam, — ^Proceeding  to  set  aside  a  Sinking  Fund 
Commissioners'  sale.  The  sale  v^as  set  aside  belove,  mainly 
on  the  ground  that  it  was  not  made  at  the  court-house  door, 
in  Indianapolis,  as,  it  was  assumed,  was  required  by  law* 

The  facts  touching  the  place  and  manner  of  sale  are, 
substantially,  these:  ^^Jokn  F.  Carry  one  of  said  commission- 
ers, who  cried  said  sale,  made  public  proclamation  of  the 
terms  and  conditions  of  said  sale,  standing,  at  the  time, 
about  from  two  to  four  feet  from  the  outer  door  of  the 
court-house,  in  Indianapolis,  in  this  State,  on  the  court-house 
steps,  in  front  of  the  door  aforesaid,  and  then  announced  to 
the  persons  attending  said  sale,  that,  while  crying  said  sale, 
he  would  stand  inside  of  the  court-house  door,  on  account 
of  the  inclemency  of  the  weather,  and  that  he  immediately 
went  into  the  court-house  and  took  a  position  in  the  judge's 
stand,  which  was,  at  that  time,  immediately  opposite  the 
outer  door  of  said  court-house,  and  about  fifty-three  feet 
therefrom,  on  the  same  floor,  in  full  view  and  hearing  of 
persons  at  the  court*house  door,  and  that  he  occupied  that 
position  in  full  view  and  hearing  of  persons  at  the  said 
court-house  door,  when  the  land  in  question  was  offered 
and  sold,  both  to  the  said  State  of  Indiana  and  to  said  Wil- 
liam PattersonJ'  There  were  about  one  hundred  and  fifty 
persons  in  the  court-house.  "  Carr,  the  commissioner  who 
cried  the  sale,  all  the  other  commissioners  being  present, 
first  read  the  description  of  the  lands  as  described  in  the 
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mortgage  of  both  tracts,  and  then  stated  the  amoant  dae; 
he  then  inquired  who  would  give  that  amount  in  cash  down 
for  the  first  eighty  acres  described  in  the  mortgage.  There 
was  no  bid ;  he  then  asked  who  would  give  the  amount  due 
in  cash  down  for  the  second  eighty  acres  described  in  the 
mortgage.  There  was  no  bid ;  he  then  inquired  who  would 
give  the  amount  due  for  the  whole  of  both  tracts  together 
in  cash  down.  There  was  no  bid ;  he  then  inquired  if  there 
was  any  person  present  who  would  give  the  amount  due  for 
the  whole  property  on  a  credit  of  five  years,  and  on  receiv- 
ing an  afiirmative  answer,  the  said  land  was  then  declared 
forfeited,  and  bid  in  for  the  State  of  Indiana,  for  the  amount 
*due.  He  then  asked  if  any  one  would  bid  the  amount  for 
which  the  land  had  been  bid  in  for  the  State,  for  a  less 
quantity  than  the  whole,  on  a  credit  of  five  years.  No  one 
offered  to  do  so.  It  was  then  sold  to  the  defendant,  William 
Patterson^  the  highest  bidder, 'on  a  credit  of  five  years." 

We  think  the  sale  was,  substantially,  at  the  court-house 
door,  but  do  not  decide  that  it  could  have  taken  place, 
under  the  statute,  at  no  other  point  in  .Indianapolis,  had  the 
advertisement  named  another  point.  See  Perkins  v.  Spavld* 
ingj  2  Gibbs'  (Mich.)  Rep.  Kor  do  we  decide  that  the  sale 
may  not  be  void  for  other  circumstances  not  appearing 
herein.  See,  in  connection  with  this  case,  Maynes  v.  MoorCy 
16  Ind.  116.     Bansemer  et  al.  v.  Mace  et  al.,  18  Id.,  p.  27. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  another  trial. 

B.  C.  Gregory  and  William  Patterson^  for  the  appellants. 

Huff  and  Jones^  for  the  appellee. 
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Lefleb  and  Others  v.  Bobinson. 

APPEAL  from  the  Jasper  Common  Pleas. 

Per  Curiam. — Robinson^  who  was  the  plaintiff,  sued  Robert 
B.  Overton^  John  Lefler,  Sen.j  William  OvertoUy  and  John 
Jjefler,  Jr,j  npon  a  promissory  note  for  the  payment  of  one 
thousand  and  twenty-six  dollars.  The  note  bears  date  July 
19th,  1859,  and  was  payable  on  the  25th  of  December  then 
next  following.  The  record  shows  that  process  was  duly 
served  upon  all  the  defendants ;  that  against  two  of  them, 
John  LefleVy  Sen.  and  William  Overtony  judgment,  by  default, 
was  duly  entered ;  and  that  Robert  Overton  and  John  LefUty 
Jr.,  the  other  defendants,  appeared  and  confessed  a  judg- 
ment for  the  amount  due,  etc.,  and  judgment  was,  accord- 
ingly, rendered  against  all  the  defendants.  As  no  exception, 
in  any  form,  was  taken  to  the  rulings  of  the  lower  Court, 
the  appeal  must  be  dismissed^ 

The  appeal  is  dismissed,  with  costs 

Mibroy  and  Fatman,  for  the  appellants. 


>»>  19    15l| 

|lfc   4881 

Mattix  v.  Weand  and  Others. 

Tlie  taking  of  a  mortgage  to  secure  the  payment  of  purohase  money, 

is  an  abandonment  of  the  vendor's  equitable  lien  for  the  same. 
The  equitable  lien  for  purchase  money,  once  fairly  and  voluntarily 

abandoned,  is  lost  forever. 
The  surrender  of  a  mortgage,  voluntarily,  on  a  fair  oontract,  for 

other  security,  is  an  abandonment  of  the  same,  and  does  not 

revive  the  equitable  lien. 

APPEAL  from  the  Clinton  Circuit  Court. 

PsBXiNS,  J. — Samud  Mattix  owned  a  piece  of  real  estate. 
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and  sold  it  to  Charles  Wolf.  He  took  a  mortgage  for  unpaid 
purchase  money.  That  act  was  an  abandonment  of  the  ven- 
dor's equitable  lien.  Adams'  Eq.,  Am.  ed.,  p.  341,  note. 
Williams  on  Real  Prop.,  Am.  ed.,  p.  362,  note.  Harris  v. 
HarlaUy  14  Ind.,  p.  439. 

An  equitable  lien  for  purchase  money,  once  abandoned, 
fairly  and  voluntarily,  is  abandoned  forever. 

Subsequently,  Mattix  gave  up  and  satisfied  his  mortgage^ 
taking  the  individual  note  of  one  Weand^  in  lieu  of  it,  as 
his  security  for  his  money.  He  thereby  relinquished  his 
mortgage  lien,  the  surrender  of  the  mortgage  having  been 
voluntary,  upon  a  fair  contract. 

This  suit  was  instituted  by  Mattix^  on  the  hypothesis  that 
he  could  fall  back  upon  a  vendor's  lien,  and  for  the  enforce- 
ment of  such  a  lien,  in  this  case. 

The  Court  below  rightly  held  that  it  would  not  lie. 

Fer  Curiam. — The  judgment  is  aflBlrmed,  with  costs. 

J.  N,  SimSy  for  the  appellant. 

B.  P.  Davidson,  J.  E.  McDonald,  and  A.  L.  Roache,  for 
the  appellees. 


»#♦ 


EiBE  V.  The  State,  ex  rd.  Yestal. 

Tk«  State  may  appeal  in  proseoutions  for  bastardy  without  filing  a 
bond. 

In  inch  prosecutions  it  is  error  to  permit  the  State  to  giye  in  evi- 
dence the  illegitimate  infant  for  the  purpose  of  enabling  the  jury 
to  determine  its  paternity,  by  comparison  of  it  with  its  alleged 
father. 

APPEAL  from  the  Ripley  Common  Pleas. 
Per  Curiam. — This  was  a  prosecution  for  bastardy.    The 
State  appealed  without  filing  a  bond.    We  have  compared 
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the  Statutes  of  1852,  on  the  subject  of  bastardy,  costs,  rela- 
tors, and  appeals,  with  our  previous  statutes,  under  which  it 
was  held,  the  State  might  appeal  in  bastardy  cases  without 
a  bond,  and  we  discover  no  substantial  difference  between 
them.  We  think  the  appeal  was  well  taken.  See  Neff  v. 
The  State,  8  Ind.  564. 

On  the  trial,  the  State  gave  the  bastard  child  in  evidence, 
80  that  the  jury  might  compare  it  with  the  defendant,  who 
was  present ;  this  was  done  without  objection,  and  the  Court 
instructed  the  jury  that  if  they  discovered  a  resemblance 
between  the  child  and  the  defendant,  they  might  regard  it 
as  a  circumstance  tending  to  prove  its  paternity ;  tending  to 
prove  that  the  defendant  was  its  father.  We  doubt  the  right 
to  introduce  the  child  in  evidence.  We  have  seen  no  au- 
thority on  the  point.  It  would  be  an  uncertain  rule  of  evi- 
dence. It  would  involve  the  necessity  of  giving  the  alleged 
father  in  evidence.  A  child  changes  often  and  much  in 
looks,  in  the  first  three  months  of  its  existence.  But,  in 
this  case,  as  the  evidence  went  in  without  objection,  the 
jury  had  a  right  to  consider  it. 

The  judgment  is  aflirmed,  with  one  per  cent,  damages  and 
costs. 

JET.  W.  Harrington  and  J.  G.  Burkahirey  for  the  appellant. 


■♦♦«- 


Francis  and  Another  v.  Webb  and  Others. 

APPEAL  from  the  Shelby  Common  Pleas. 

Per  Curiam, — The  defendants  filed  a  paragraph  of  an  an- 
swer. The  plaintiffs  demurred  to  it.  Before  the  demurrer 
was  ruled  upon  by  the  Court,  the  defendants  filed  an  amended 
paragraph,  based  on  the  same  matter  of  defense  as  the  orig* 
Vol.  XIX.— 20 
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inal.  On  the  amended  paragraph,  issue  of  fact  was  joined. 
The  cause  was  submitted  to  the  Court.  Final  judgment  for 
the  plaintiflb.  No  error  appears.  See  the  cases  in  2  G.  & 
H.,  p.  78.    * 

The  appellants  contend  that  the  judgment  is  some  eighteen 
dollars  too  large ;  but  there  was  no  motion  for  a  new  trial, 
on  the  ground  of  excessive  damages.  Besides,  the  record 
does  not  show  that  the  judgment  is  too  large. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

DaviSy  Wrighty  and  Greerij  for  the  appellants. 

r.  W.  WooUeUy  for  the  appellees. 


♦♦• 


DimoAN  and  Others  v.  The  Board  of  CoMBfissiONBRS  07 

Miami  Countt  and  Others. 

In  an  action  for  work  and  labor  done,  and  materials  furnished,  in  the 
erection  of  a  building,  under  a  written  contract,  in  which  it  is 
expressly  agreed  that  no  allowance  shall  be  made  for  extra  work, 
in  order  to  entitle  the  plaintiff  to  recover  for  extra  work,  the 
pleadings  should  show  that  the  extra  work  claimed  for  was  ex- 
pressly authorized  by  the  owner  of  the  building,  or  that  it  was 
so  distinct  from  the  building  contracted  for  that  the  owner  might 
have  'accepted  and  used  the  building  without  accepting  and  using 
the  extra  work,  and  that  snch  owner  yet  did  accept  and  use  such 
extra  work. 

APPEAL  from  the  Cass  Circuit  Court. 

Pbreins,  J. — ^This  suit  was  removed  from  the  Miami  to 
the  Cass  Circuit  Court.  It  was  instituted  by  the  assignees 
of  Nathan  Orawfordj  to  recover  the  sum  of  fifty-two  thou- 
sand dollars,  claimed  to  be  due  said  Crawfordy  from  JUiami 
eounty,  ^'for  work  done  and  materials  furnished^  by  said 
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Nathan  Crawfordj  in  the  erection  and  completion  of  a  new 
court-house,  on  the  Public  or  Court-house  Square,  in  the 
town  of  Peru^  Miami  county,  IndianaJ^  So  says  the  com- 
plaint.    No  written  contract  was  set  out. 

The  defendant  answered,  that  the  court-house  was  built 
under  a  special  contract  in  writing,  which  writing  was  made 
a  part  of  the  answer,  and  which  described  the  house  to  be 
erected,  the  price  to  be  paid  for  its  erection,  including  the 
furnishing  of  the  materials,  etc.,  and  which  written  contract 
contained  this  stipulation,  viz.:  ^'And  he  (said  Crawford) 
shall  not  be  entitled  to  receive  any  additional  compensation 
for  any  extra  work  done  thereon,  unless  said  Board  of  Com^ 
missionera  Bhall,  by  their  contract  in  writing,  agree  to  pay 
the  same."  And  the  answer  further  averred  payment  of  the 
entire  sum  required  by  the  contract,  for  the  completion  of 
the  house. 

The  plaintiffs  replied:  1.  The  general  denial  unverified. 
2.  That  twenty  thousand  dollars  of  the  fifty-two  thousand 
dollars  were  for  extra  work,  which  had  been  *^  accepted,  used, 
and  approved  by  the  defendants." 

A  demurrer  was  sustained  to  the  second  paragraph  of  this 
reply;  and,  says  the  record,  the  plaintiffs  refusing  to  plead 
farther,  it  is  considered  that  the  defendants  go  hence,  etc.^ 
and  recover,  etc.  Ko  exception  was  taken  to  the  rendi- 
tion of  final  judgment,  nor  did  the  plaintiffs  ask  for  a 
trial  of  the  cause.  The  demurrer  to  the  reply  was  rightly 
sustained. 

The  case  stands  thus :  The  plaintiffs  sue  for  the  price  of 
a  court-house — ^fifty-two  thousand  dollars.  The  defendant 
answers,  that  the  price  of  the  court-house  was  fixed  in  a 
written  agreement  between  the  parties,  at  twenty-nine  thou- 
aand  six  hundred  dollars,  and  that  that  sum  has  been  paid 
in  full.  The  agreement  is  produced  and  shows  that  twenty- 
nine  thousand  six  hundred  dollars  was  the  agreed  price; 
and  shows,  farther,  that  no  claim,  under  it,  for  extra  work 
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would  be  allowed.  Now,  to  avoid  that  answer,  the  plaintiffs 
should  show  that  the  extra  work  claimed  for  was  expressly 
authorized  by  the  Board  of  Commissioners^  or  that  it  was  so 
distinct  from  the  building  contracted  for,  that  the  CommiS' 
sioners  might  have  accepted  and  used  the  building  contracted 
for,  without  accepting  and  using  the  extra  work. 

Extra  work  could  have  been  done  under  a  new  contract, 
perhaps  a  verbal  one,  and  the  county  been  liable  for  it.  So, 
an  additional  separate  structure  might  have  been  erected 
without  a  special  contract,  and,  perhaps,  been  so  accepted 
and  used  by  the  county  as  to  render  her  liable  to  pay  for  it. 
See  McClure  v.  Secresty  5  Ind.  31.  But  the  contractor  could 
not,  without  the  consent  of  the  Boards  put  extra  expense,  in 
the  way  of  finer  finish,  or  more  costly  materials,  and  then 
claim  pay  for  them,  because  the  county  used  them.  If  this 
could  be  done,  then  every  mechanic  who  contracts  to  build 
a  residence  for  a  person  upon  his  own  ground,  in  a  given 
manner,  and  for  a  given  price,  could,  by  extra  fine  plaster- 
ing, painting,  carving,  etc.,  double  the  expense  of  the  house, 
without  the  consent  of  the  owner,  and  compel  him  to  pay  the 
bill  or  abandon  the  whole  house.  This  is  not  reasonable, 
and  is  not  law. 

The  reply,  in  this  case,  sets  up  no  new  contiytct,  nor  does 
it  show  that  the  extra  work  was  such  as  could  have  been 
rejected,  without  interfering  with  the  use  and  enjoyment  of 
the  building  as  contracted  for. 

But,  notwithstanding  the  special  paragraph  of  the  reply 
in  avoidance  of  the  answer  was  bad,  the  paragraph  in  gen- 
eral denial  was  good  as  a  denial  of  the  allegation  of  payment 
it  contained;  and  requires,  according  to  technical  rules,  a 
trial  of  that  issue.  It  is,  however,  evident,  that  the  party 
did  not  rely  on  the  general  denial,  and  that  the  Court  so 
understood  it,  and,  hence,  rendered  final  judgment;  the 
plaintiffs,  as  we  have  said,  making  no  objection.  Further, 
the  record  shows,  by  two  exhibits,  that  the  county  has  paid 
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and  become  liable  for,  more  than  the  contract  price  of  the 
oonrt-house. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

8.  Major  J  for  the  appellants. 

N.  0.  Bass  and  B.  P.  Effingery  for  the  appellees. 


»»» 


Pierce  r.  Cubbeblt  and  Another. 

"Where  a  party  to  an  action  is  called  as  a  witness  for  his  adversary, 
appears,  and  submits  to  a  partial  examination,  and  then  absents 
himself  from  the  court-honse,  and  disobeys  legal  process  requiring 
his  further  attendance,  such  misconduct  can  not  be  considered  in 
this  Court,  unless  it  was  properly  brought  to  the  attention  of  the 
Court  below. 

APPEAL  from  the  Grant  Circuit  Court. 

Dayison,  J. — The  facts  alleged  in  the  complaint  are,  sub- 
stantially, as  follows:  PiercCy  who  was  the  plaintiflF,  and 
Cubberlyj  were  partners  in  a  contract  with  the  Marion  and 
Logansport  Railroad  Company ^  whereby  they  agreed  to  grade 
and  construct  said  railroad  from  MarioUj  in  Grant  county,  to 
Logansporty  in  Cass  county,  for  which  they  were  to  be  paid, 
by  the  company,  twenty  thousand  dollars  per  mile.  The 
company  having  failed  to  comply  with  the  contract,  and  the 
work  having  been  suspended,  Cubberly  assigned  his  interest 
in  the  contract  and  partnership  effects  to  Pierce^  who  was 
to  close  up  the  partnership  business,  pay  the  debts  of  the 
firm  with  any  means  it  might  have,  and  should  there  be  a 
balance,  after  payment  of  said  debts,  and  paying  him. 
Pierce^  a  reasonable  compensation  for  settling  up  the  con- 
cern, such  balance  was  to  be  equally  divided  between  them. 
Plaintiff  avers  that  he  paid  the  debts  of  the  firm,  which 
amounted  to  ten  thousand  dollars,  but  of  that  amount  he 
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paid,  out  of  his  own  money  and  means,  five  thousand  doU 
lars,  the  latter  amount  being  due,  over  and  above  the  amount 
realized  out  of  the  property  and  assets  of  the  firm.  The 
object  of  the  suit  was  for  an  account,  etc.;  also,  for  the 
recovery,  against  Cubberlyj  of  one  half  of  the  sum  paid  by 
plaintiff  out  of  his  own  means,  and  to  subject  to  the  pay- 
ment thereof  a  certain  tract  of  land  which  had  been  pur- 
chased by  Cubberly  with  the  property  and  moneys  of  the 
partnership,  and  the  deed  therefor  taken  in  his  wife's  name, 
etc.  Defendants  answered  by  a  general  denial,  and  by  two 
special  defenses,  wherein  it  is  alleged,  inter ^  alia^  that  the 
plaintiff  had  received  into  his  hands  property  and  assets 
belonging  to  the  firm  of  the  value  of  eight  thousand  dollars, 
which  he  has  converted  to  his  own  use,  and  which,  after 
paying  the  partnership  debts,  and  the  plaintiff  a  reasonable 
compensation  for  settling  up  its  affairs,  would  leave  a  bal- 
auce  of  two  thousand  dollars.  For  the  one-half  of  that 
balance,  the  defendants  claim  judgment,  etc. 

There  was  a  reply  in  denial  of  the  answer.  Verdict  in 
favor  of  the  defendants,  for  four  hundred  and  fifty-four  dol- 
lars. Plaintiff  moved  for  a  new  trial.  Pending  that  motion, 
the  defendants,  at  the  suggestion  of  the  Court,  entered,  upon 
the  verdict,  a  remittitur  of  three  hundred  and  forty-seven 
dollars,  and  the  Court,  thereupon,  overruled  the  plaintiff's 
motion,  and  gave  judgment  against  him  for  one  hundred 
and  seven  dollars. 

The  causes  for  a  new  trial,  relied  on  in  the  appellant's 
brief,  are  thus  assigned:  1.  Misconduct  of  William  Cubberly^ 
one  of  the  defendants,  upon  the  trial.  2.  The  refusal  of  the 
Court  to  allow  the  plaintiff  to  prove  the  value  of  his  serv- 
ices in  settling  up  the  partnership  business.  3.  The  verdict 
is  not  sustained  by  the  evidence.  In  support  of  the  first 
assigned  cause,  it  was  shown,  by  the  afiidavit  of  the  plaintiff, 
that,  during  the  trial,  the  defendant,  being  present  in  Court, 
was  called  and  sworn  as  a  witness  on  behalf  of  the  plaintiff, 
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and  having,  as  such  witness,  taken  the  stand,  the  plaintiff 
proceeded  to  examine  him,  but  had  not,  at  the  adjournment 
of  the  Court  in  the  evening,  completed  such  examination. 
On  the  next  morning,  being  the  morning  of  the  day  on 
which  the  trial  closed,  the  defendant  failed  to  appear  in 
Court,  having  absented  himself  for  the  purpose  of  avoiding 
Lis  further  examination,  and  the  plaintiff,  thereupon,  pro- 
cured a  subpoena,  to  testify  in  the  cause,  to  be  served  upon 
him,  but  he  refused  to  obey  it,  and  the  trial  proceeded  to  ita 
dose  without  his  further  testimony. 

The  statutory  rule  is,  that  "  A  party  to  an  action  may  bo 
examined  as  a  witness,  at  the  instance  of  the  adverse  party, 
and,  for  that  purpose,  may  be  compelled  to  testify  in  the 
same  manner  and  subject  to  the  same  rules  of  examination 
as  any  other  witness."  "The  attendance  of  the  party  to 
be  examined  may  be  enforced,"  and  "  any  party  refusing  to 
attend  and  testify  as  above  provided,  may  be  punished  as 
for  a  contempt,  and  his  complaint,  answer,  or  reply  may 
be  stricken  out."  2  R.  S.,  p.  96.  These  provisions  very 
plainly  point  out  the  mode  of  proceeding  against  a  party 
who,  as  a  witness,  refuses  "  to  attend  and  testify."  But,  in 
this  instance,  the  record  fails  to  show  that  any  proper  step 
was  taken  to  compel  the  attendance  of  the  defendant.  The 
plaintiff,  it  is  true,  caused  the  service  of  a  subpoena ;  but  the 
fact  that  its  requirements  were  disobeyed,  does  not  appear 
to  have  been  presented,  in  any  form,  to  the  consideration 
of  the  Court,  and  the  trial  was  allowed  to  proceed,  in  the 
absence  of  any  effort  to  coerce  his  appearance,  in  the  mode 
prescribed  by  the  statute.  The  non-attendance  of  the  de- 
fendant, as  a  witness,  is  not,  therefore,  an  available  ground 
for  a  new  trial;  but  defendant,  though  his  conduct  as  a 
witness  may  have  been  improper  and  illegal,  has  been 
guilty  of  no  misconduct  as  a  party  to  the  suit,  and  hence, 
the  first  alleged  cause  for  a  new  trial  is  unsustained. 

The  agreement  between  Pierce  and  Cubberly,  referred  to 
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in  the  complaint,  was  given  in  evidence  on  the  trial.  Bj 
that  agreement,  Cubberly  assigned  all  his  interest  in  the 
property  and  effects  of  the  partnership  firm  to  Pierce^  who 
thereby  agreed  to  settle  up  and  close  the  business  of  the 
firm,  and  pay  all  legal  demands  against  it,  and  should  there 
be  a  balance,  after  paying  him  a  reasonable  compensation  for 
settling  up  said  partnership,  then  such  balance  was  to  be 
equally  divided  between  them.  During  the  trial,  the  plaintiff 
offered  to  prove  the  value  of  his  services  in  settling  up  and 
closing  the  business  of  the  firm,  but  his  offer  was  refused, 
and  he  excepted.  This  refusal,  as  we  have  seen,  was  one  of 
the  assigned  causes  for  a  new  trial.  We  think  the  evidence 
should  have  been  admitted,  because  it  was  pertinent  to  the 
issues.  The  plaintiff,  in  the  event  of  there  being  a  residue, 
after  paying  the  .debts  of  the  firm,  was  entitled  to  pay  fop 
his  services,  and  it  was  for  the  jury,  in  case  they  found  such 
residue,  to  determine  upon  the  amount  of  compensation  to 
which  he  was  entitled.  For  the  error  in  refusing  the  offered 
evidence,  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  another  trial. 

John  Brownleey  for  the  appellant. 


»»f 


BONDURAKT  V.  BlADEN. 

Action  on  a  note  against  A,  B,  and  C.  Complaint  in  two  paragraphB : 
1.  That,  on  the  Ist  of  December,  1858,  the  defendants,  bj  their 
note,  promised  one  H.  E.  Cowgill  to  pay  him  two  hundred  and 
twenty-five  dollars,  six  months  after  date,  and  that  he  indorsed 
the  note  to  the  plaintiff,  which  is  unpaid.  2.  That,  on  December 
Ist,  1858,  A  and  B,  two  of  the  defendants,  made  a  certain  other 
note  to  CowgiU^  whereby  they  promised  to  pay  him  the  further 
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film  of  two  hundred  and  twenty-five  dollars,  six  months  after  date^ 
and  that,  before  the  delivery  of  the  note  to  Cowgill^  and  to  indaqe 
him  to  accept  the  same,  C,  the  other  defendant,  indorsed  the  note 
as  an  original  promissor,  whereby  the  defendants  became  liable,. 
Mid  promised  to  pay  ChwgiU  said  sum,  etc.,  and  that  CowgUl  in* 
dorsed  the  note  to  the  plaintiff,  and  that  it  remains  unpaid,  etc 
The  note  and  indorsements  read  as  follows : 

'^1225.  Oreencastlb,  Ind.,  December  1,  1858. 

**  Six  months  after  date,  we  promise  to  pay  M.  B.  CowgUl^  or  order,^ 
two  hundred  and  twenty-five  dollars,  value  received.  A.  B." 

Indorsed:  "C." 

Indorsed  ^rther:  ^'I  guarantee  the  payment  of  one  hundred  and 
eighty-nine  dollars  and  eighteen  cents,  when  this  note  becomes  due, 
to  Ed,  O.  Bladen^  and  I  assign  the  same  to  him.   H.  E.  CowoiiiL." 

Meid,  that  the  complaint  atates  a  good  cause  of  action  against  the 
defendants. 

Seldj  also,  that  there  is  no  defect  of  parties  defendant,  because  Qm^f 
giiVi  indorsement  guarantees  the  payment  of  a  part  of  the  note^ 
and  assigns  it  all. 

Hdd^  also,  that  although  the  first  count,  as  applied  to  the  note  in 
suit,  may  be  defective,  yet  a  demurrer  to  the  whole  complaint  must 
he  overruled,  as  the  second  count  is  unobjectionable. 

Antwert:  1.  General  denial.  2.  Fraud.  3.  Want  of  consideration. 
4.  By  G,  one  of  the  defendants,  that  he  signed  the  note  as  a  guar- 
antor, and  not  as  a  maker,  and  that  there  was  no  consideration 
for  his  guaranty  and  indorsement.  Fourth  paragraph  stricken  out, 
on  plaintiff's  motion.     Exception. 

MM^  that,  as  the  complaint  averred  that  C  executed  the  note  as  a 
maker,  he  could  make  the  same  proof  under  the  general  denial 
that  he  could  under  the  fourth  paragraph,  and  it  was,  therefore, 
properly  stricken  out. 

Beldy  also,  that  it  may  be  legally  inferred,  from  the  pleadings,  that  the 
guaranty  and  the  note  were  executed  at  the  same  time,  and  upon  the 
same  consideration,  and,  therefore,  that  C  could  make  the  same  de- 
fense under  the  third  paragraph  of  the  answer  as  under  the  fourth. 

Beldj  also,  that  the  fact  that  the  purpose  for  which  the  note  in 
question  was  executed,  and  to  which  it  was  applied,  operated  as  a 
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benefit  to  A,  one  of  the  makers,  was  a  soffioient  consideration  for 
its  ezecntion. 

APPEAL  from  the  ^ttiam  Common  Pleas. 

Davison,  J. — Edward  G.  Bladen  brought  this  action  against 
JRuel  Dobbinsj  William  W.  AUen^  and  Gabriel  Bonduranty  upon 
a  promissory  note. 

The  complaint  consists  of  two  counts.  1.  That,  on  the 
Ist  of  December,  1858,  the  defendants,  by  their  note,  prom- 
ised one  Henry  E.  Cowgill  to  pay  him  six  months  after 
date,  two  hundred  and  twenty-five  dollars,  and  that  Cowgill 
indorsed  the  note  to  the  plaintiff,  and  the  same  is  due,  and 
remains  unpaid,  etc.  2.  That,  on  the  said  1st  of  December, 
Dobbins  and  Bondurant^  two  of  the  defendants,  made  a  cer- 
tain other  note  to  Cowgill^  whereby  they  promised  to  pay 
him  the  further  sum  of  two  hundred  and  twenty-five  dol- 
lars, SIX  months  after  date,  and  that,  before  the  delivery  of 
the  note  to  Cowgill^  and  to  induce  him  to  accept  the  same, 
William  W,  Allen,  the  other  defendant,  indorsed  the  note  as 
an  original  promissor,  whereby  the  defendants  became  liable, 
iand  promised  to  pay  CowgUl  said  last-mentioned  sum,  etc., 
and  that  he,  Cowgill,  indorsed  the  note  to  the  plaintiff;  but 
the  same  is  due,  and  unpaid,  etc.,  wherefore,  etc.  The  note 
fi.led  with  the  complaint,  and  the  indorsements  thereon,  are 
|I8  follows : 

*^  $225.  Grbengastlb,  Ind.^  December  1,  1858. 

-"  Six  months  after  date,  we  promise  to  pay  Henry  E.  Gwh 
gill,  or  order,  two  hundred  and  twenty-five  dollars,  value 
received.  "Ruel  Dobbins. 

"  Gabriel  Bondubant.*' 

Indorsed,  "  William  W.  Allen.*' 

.  Also  indorsed,  "  I  guarantee  the  payment  of  one  hundred 
and  eighty-nine  dollars  and  eighteen  cents,  when  this  note 
becomes  due,  to  Ed.  G.  Bladen^  and  I  assign  the  same  to 

Hbnby  E.  CoweiLL." 
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Defendants  demurred  to  the  complaint  on  four  grounds: 

1.  It  does  not  state  facts  sufficient  to  constitute  a  cause  qi 
action.  2.  There  is  a  defect  of  parties  defendants;  that 
Cowgill  ought  to  be  made  a  party  to  answer  to  his  interest 
in  the  note,  the  same  being  only  partially  assigned  to  t^ 
plaintiff.  3.  The  first  count  states  no  cause  of  action  against 
Allen  J  he  not  having  signed  the  note  jointly  with  Dobbins 
and  Bondurant  4.  The  note  was  not  assignable  in  parts. 
liTone  of  these  grounds  are  available.  As  we  construe  th^ 
indorsement  of  the  payee,  it  guarantees  the  payment  of  a 
part  of  the  note,  at  its  maturity,  and  then  assigns  the  entire 
amount,  stated  on  the  face  of  it,  to  the  plaintiff.  And 
though  the  first  count  may  be  defective,  when  applied  Xo 
the  note  in  suit,  still  the  demurrer  addresses  itself  to  the 
whole  complaint,  and  in  that  case,  if  there  be  one  good 
count,  it  should  be  overruled.  The  second  count  is  unob- 
jectionable.   Defendants  answered :  1.  By  a  general  traverser. 

2.  The  note  was  obtained  by  fraud.  3.  It  was  without  cog^ 
Bideration.  4.  AlleUy  one  of  the  defendants,  for  separate 
answer,  says :  <^  That  he  signed  the  note  as  a  guarantor,  and 
not  as  an  original  promissor,  and  that  there  was  no  consid- 
eration for  said  guaranty  and  indorsement."  Plaintiff,  at 
the  proper  time,  moved  to  strike  out  the  fourth  paragraph 
of  the  answer.  The  Court  sustained  the  motion,  and  t^e 
defendants  excepted.  This  exception  is  not  well  taken.  The 
complaint  avers,  that  Allen  indorsed  the  note  as  an  '^  orig<> 
inal  promissor."  That  fact  the  plaintiff,  to  sustain  his  casQ, 
was,  in  the  first  instance,  bound  to  prove;  hence,  it  was 
competent  for  the  defendant,  by  way  of  rebutting  suc^i 
evidence  as  the  plaintiff  might  introduce  to  prove  that 
averment,  to  show  the  character  in  which  he  made  the 
indorsement.  And  if,  as  must  be  presumed  from  the  aver- 
ment in  the  paragraph,  the  note  and  guaranty  were  ex% 
cuted  at  the  same  time,  we  must  intend  that  both  were 
given  upon  the  same  consideration ;  and  that  being  the  case. 
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the  third  paragraph,  which  the  defendants  jointly  plead,  and 
which  goes  to  the  entire  consideration  of  the  note,  afforded 
the  guarantor  all  the  defense  he  conld  have  had  under  the 
fourth  paragraph,  had  it  not  been  stricken  out.  The  decision 
of  the  Court  did  not,  therefore,  injure  the  defendant,  and 
hence  he  can  not  be  allowed  to  complain.  Btory  on  Prom. 
!N'otes,  sec.  457.    6  Ind.  487. 

There  were  replies  in  denial  of  the  second  and  third  para- 
graphs of  the  answer.  Verdict  for  the  plaintiff.  New  trial 
refused,  and  judgment. 

Upon  the  trial  Henry  E.  Cowgilly  the  payee  of  the  note, 
was  introduced  as  a  witness,  and  testified,  substantially,  as 
follows :  "  "When  the  note  was  delivered  to  me,  the  names  of 
JRuel  Dobbins  and  Gabriel  Bondurant  were  signed  to  it,  and 
the  name  of  William  W.  AUen  was  indorsed  on  the  back  of 
it.  Neither  Dobbins^  Bondurant^  nor  Allen  was  indebted  to 
me,  and  no  consideration  passed  between  me  and  them,  or 
either  of  them,  other  than  this:  I  was  security  for  Dobbins 
to  the  plaintiff,  but  I  had  not  paid  the  security  debt;  the 
same  was  due,  and  I  was  liable  for  it,  and  expected  to  have 
to  pay  it.  The  note  sued  on  was  by  me  indorsed  and  deliv- 
ered to  the  plaintiff  in  discharge,  to  the  amount  thereof,  of 
said  debt,  and  the  plaintiff  received  the  note  in  payment, 
to  the  amount  of  it,  of  such  security  debt.  The  amount  of 
that  debt  was  over  five  hundred  dollars.  The  purpose  for 
which  the  note  was  executed  was  to  transfer  and  assign  the 
same  to  the  plaintiff,  in  part  payment  of  the  debt  for  which 
I  was  security.  I  was  not  present  when  either  AUen  or  Bon" 
durant  signed  the  note,  nor  was  either  of  them  present  when 
the  note  was  delivered  to  me.  The  next  day  after  it  was 
delivered  to  me,  I  assigned  it  to  the  plaintiff." 

In  view  of  this  evidence,  it  is  insisted  that  the  note  sued 
on  is  without  consideration.  "We  think  otherwise.  The 
purpose  for  which  it  was  executed,  and  to  which  it  was 
applied,  operated  as  a  benefit  to  Dobbins^  in  payment  of  hk 
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debt,  and  that  alone  was  a  sufficient  consideration  for  its 
execution.  But  the  whole  transaction  plainly  shows  that 
the  note  was  executed  for  the  accommodation  of  Dobbins  and 
OowgiUy  and  was,  in  accordance  with  the  purpose  for  which 
it  was  made,  transferred  to  the  plaintiff  for  value.  This 
being  the  case,  it  seems  to  us  that  the  note  is  valid  in  the 
hands  of  the  indorsee,  though  no  consideration  may  have 
passed  between  the  payee  and  the  makers.  Story  on  Prom. 
Notes,  sec.  194.    Chitty  on  Bills,  12th  Am.  ed.,  p.  96. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  two  per 
cenL  damages  and  costs. 

WUliamson  and  Daggy,  for  the  appellants. 

B.  jL.  Hathaway^  for  the  appellee. 
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Dynss  t7.  Shaffbr  and  Others. 

If  a  person  desires  to  avoid  a  subscription  to  the  capital  stock  of  a 
railroad  company,  on  the  ground  of  fraudulent  representations 
made  by  the  soliciting  agent  of  the  company,  to  induce  him  to 
subscribe,  and  he  suffers  an  unreasonable  period  of  time  to  elapse 
before  he  asserts  his  right  to  such  relief,  [seven  years  in  this  case,] 
he  should  show  a  sufficient  excuse  for  his  failure  to  act  at  an  ear- 
lier date,  or  the  legal  presumption  will  be  against  his  right  to  set 
np  said  defense  at  all. 

APPEAL  from  the  Delaware  Circuit  Court. 

Hanka,  J. — Suit  to  recover  forty-five  acres  of  land,  by 
DyneSj  the  remote  vendee  of  the  Cincinnati,  Newcastle^  and 
Michigan  Railroad  Company,  against  Shaffer,  the  vendor  of 
said  company.  The  pleadings  are  spun  out  to  an  unreason- 
able volume,  being,  together  with  the  exhibits  and  orders 
thereon,  some  ninety  pages  of  record.  The  prolixity  and 
multifariousness  is  carried  to  such  an  unwarrantable  extent, 
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that  we  do  not  feel  it  our  duty  to  search  out  the  various 
minute  points,  half  smothered  in  sounding  repetitions,  but 
diall  direct  our  attention  to  the  points  which,  to  us,  appear 
Btibstantial. 

•*•  The  land  was  transferred  to  the  company  upon  the  solicit- 
ation of  said  Dynes^  as  agent  thereof,  for  twenty  shares  of 
the  capital  stock  thereof,  the  vendor  remaining  in  possession. 
It  was  afterward  transferred  to  one  Luptoriy  and  by  him  to 
the  plaintiff. 

The  first  question  is:  Whether  certain  representations, 
alleged  to  have  been  made  by  said  DyneSy  were  sufficient  to 
avoid  said  subscription  of  stock,  etc.,  for  fraud  T 

These  representations  were,  that  a  sufficient  amount  was 
subscribed,  and  ample  means  possessed,  to  build  the  road; 
that  it  would  be  built  in  two  years ;  that  certain  influential 
persons  of  said  county,  naming  them,  had  subscribed  large, 
designated,  amounts ;  that  said  representations  were  fraudu- 
lent and  false,  and  known  to  be  so  by  the  said  Dynes;  that 
ShaffcTy  believing  and  relying  upon  said  representations, 
transferred,  etc.,  and  received  a  certificate  of  stock,  etc.,' for 
6ne  thousand  dollars ;  but  that  the  same  is  wholly  worthless. 
I'hen  follow  averments,  in  an  affirmative  form,  showing  ihe 
falsity  of  the  several  representations,  and  that  the  road  was 
uot  completed  in  two  years,  but  the  project  of  building  the 
s^me  had  been,  etc.,  wholly  abandoned  by  the  company,  of 
all  which  plaintiff  had  notice. 

A  demurrer  was  overruled  to  this  answer.  Several  objec- 
tions are  made  to  this  ruling:  1.  The  stock  certificate  was 
not  returned,  nor  offer  made  to  that  effect.  2.  Too  great  a 
length  of  time  had  been  suffered  to  elapse  —  some  seven 
years.  8.  It  is  not  averred  that  Dynes  had  any  authority  to 
make  the  representations,  etc.  4.  The  representations  are 
Bot  sufficient,  etc. 

-  It  has  been  held,  that  the  general  and  false  representations 
of  a  solicitor  of  stock  as  to  the  means  of  the  company  and 
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the  time  within  which  the  road  would  be  completed,  are  not 
snfficient  to  avoid  a  subscription  of  stock,  etc.  Andrews  v. 
OhiOy  etCy  14  Ind.  169.  Hardy  v.  Merriweathery  Id.  205. 
Whether  the  representations  as  to  persons,  etc.,  who  may 
have  subscribed,  was  sufficient  to  have  the  effect  to  avoid, 
etc.,  we  shall  not  pause  to  inquire ;  nor  as  to  the  power  of 
the  solicitor  of  stock  to  bind  the  company  without  any 
special  authority  to  that  effect,  for  the  reason  that  the  an- 
swer is  bad  for  not  showing  at  what  time  the  fraud,  if  it 
was  such,  which  had  been  perpetrated  upon  him,  was  dis- 
covered by  the  defendant  7  As  something  near  seven  years 
had  intervened  between  the  point  of  time  when  the  land 
was  transferred  and  that  at  which  the  suit  was  instituted^ 
and  during  which  no  steps,  so  far  as  the  record  shows,  were 
taken  by  the  defendant  to  set  aside  the  conveyance,  and  no 
excuse  shown  for  such  delay,  we  are  of  opinion  the  presump- 
tion would  then  be  against  his  right  to  set  up  said  facts, 
unless  some  excuse  could  be  shown  for  the  failure  to  act  at 
an  earlier  date.  Barton  v.  SimmonSy  14  Ind.  49. 
^  Another  paragraph  of  the  answer  was  similar  to  the  one 
above  noticed,  except  that  it  averred  that  several  leading 
and  influential  persons,  naming  them,  had  fraudulently  and 
corruptly  combined,  etc.,  with  some  of  the  officers  and 
agents  of  said  company,  and  agreed  that  they  would,  on  a 
separate  paper,  pretend  to  subscribe,  etc.,  but  that  the  same 
should  not  be  entered  on  the  stock  book,  nor  bind  them, 
but  that  it  should  be  proclaimed  and  given  out  to  the  pub- 
lic that  they  had  each  subscribed  from  two  to  ten  thousand 
dollars,  etc.,  so  as,  thereby,  to  deceive  the  ignorant  and 
unwary  into  the  belief  that  said  road  would  be  built,  and 
induce  such  persons  to  subscribe;  that  defendant,  believing 
and  relying,  etc.,  did  subscribe.  Averments  of  the  falsehood 
of,  etc. 

Demurrer  overruled.    The  same  objections  are  urged  to 
this  as  to  the  preceding ;  and,  also,  that  such  an  agreement 
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as  that  averred  to  have  been  made  would  have  been  bind- 
ing upon  the  persons  named. 

The  reasons  which  induce  ns  to  hold  the  former  paragraph 
bad,  are  as  cogent  in  forcing  a  conclusion  in  reference  to 
this. 

Another  paragraph  set  up,  in  addition,  that  on  the  12th 
of  April,  1853,  said  railroad  company  was  organized  under 
the  general  railroad  law;  that  on  the  6th  day  of  October, 
1853,  Shaffer  conveyed  said  land  to  said  company,  and  re- 
ceived said  certificate  of  stock ;  that  instead  of  completing 
said  road,  said  company  made  a  compact,  etc.,  with  the  Rich" 
mondj  Newcastle^  and  Logansport  Railroad  Company j  whereby 
they  were  consolidated,  etc.,  into  one  company,  by  the  name 
of  the  Cincinnati  and  Chicago  Railroad  Company^  without 
the  consent  of  defendant,  and  said  certificate  of  stock  ren- 
dered wholly  worthless,  etc. 

Demurrer  overruled. 

The  same  objections  are  urged  to  this  that  are  to  the  first, 
and  also,  that  by  the  act  of  February  23, 1853,  authority  to 
consolidate  was  conferred  upon  the  said  company,  and  if  not 
by  that  act  alone,  that  certainly  said  act,  and  the  explana- 
tory one  of  March  4, 1853,  conferred  that  power.  Acts  1853, 
pp.  105  and  107.  Taking  the  two  acts  together,  we  are  of 
opinion  that,  under  the  circumstances  set  forth,  the  authority 
to  consolidate  existed,  and  the  defendant  can  not  complain 
of  its  exercise.  Sedg.  on  Const,  and  Stat.  Law,  p.  252.  NobU 
et  al.  V.  Enos  et  al.y  at  this  term. 

As  the  answers  were  thus  insufficient,  we  have  not  exam- 
ined the  questions  on  the  replies. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 

Walter  Marchj  for  the  appellant. 

David  Nation  and  Clark  M.  Anthony y  for  the  appellees. 


NOVEMBER  TEEM,  1862.  169 


Wonderly  v.  Booth  and  Others. 


"WoNDERLT  V.  BooTH  and  Others. 

In  the  absence  of  fraud,  if  parties  have  a  joint  interest,  the  admis- 
sions of  one  will,  in  general,  bind  all ;  but  proof  that  A  agreed  to 
keep  B  in  stock  as  a  blacksmith,  and  that  A  admitted  that  he  waa 
liable  for  goods  got  by  B  after  a  certain  date,  is  not  sufficient  to 
establish  such  a  unity  of  interest  between  A  and  B  as  to  render 
this  rale  applicable. 

APPEAL  from  the  Decatur  Circuit  Court. 

Haistka,  J. — Booth  f  Co.*  sued  Wonderly  and  Smithy  on  an 
account  assigned  to  them  by  Howard  ^  Howard.  Answer : 
Denial  and  payment.  Beply:  Denial.  Trial.  Judgment 
against  Wonderly  and  Smithy  for  eighty-six  dollars,  and 
against  Smith  for,  etc 

It  was  shown,  in  proof,  that  while  Smith  was  dealing  with 
the  Howards^  Wonderly  notified  them  that  he  would  see 
them  paid,  etc. 

The  whole  account,  as  is  shown,  was  presented  to  Smithy 
and  its  correctness  admitted  by  him.  With  the  exception 
of  a  few  items  of  small  amount,  this  was  all  the  evidence  as 
to  the  sale  or  value  of  the  goods,  which  consisted  of  many 
Hems. 

One  witness  testified,  that  he  '^  prepared  a  contract  between 
Smith  and  Wonderly y  by  which  Wonderly  agreed  to  keep 
Smith  in  stock  as  a  blacksmith."  There  were  also,  in  evi- 
dence, the  admissions  of  Wonderly,  that  he  was  liable  for 
the  goods  got  by  Smith  after  a  certain  date,  if  he  got  any, 
Wonderly  was  a  witness,  and  was  not  asked  as  to  whether 
there  was  a  partnership.  One  of  the  Howards  was  a  witness, 
but  said  nothing  as  to  the  fSact  of  the  goods  having  been 
sold,  or  their  value. 

There  was  no  other  evidence  showing  a  unity  of,  or  joint 
interest  between,  Smith  and  Wonderly.  Was  tJiere  enough 
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shown  on  that  point  to  authorize  the  reception  of  the 
admissions  of  SviUh  as  evidence  against  Wonderly  f 

Although  it  is  held  that,  in  the  absence  of  fraud,  if  par- 
ties have  a  joint  interest,  an  admission  made  by  one  will^ 
in  general,  bind  all  (1  Qr,  Ev.,  sec.  174) ;  yet  we  can  not 
perceive  the  applicability  of  this  principle  to  the  facts  proved. 
The  proof  of  the  fact,  that  the  defendant,  Wonderly^  was  to 
keep  his  co-defendant  in  stock,  is  readily  reconcilable  with 
terms  of  a  contract  other  than  a  partnership.  Story  on  Part, 
sec.  43.  What  the  terms  of  the  contract  were  is  not  dis- 
closed. K  there  was  not  a  joint  interest,  the  credit  should 
have  been  given  to  Wonderly  alone,  to  have  made  him  liable, 
unless  he  was  liable  in  the  character  of  a  guarantor. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  another  trial. 

Oscar  B.  Hard  and  Cortez  Ewingy  for  the  appellant. 

Samuel  BryaUy  for  the  appellees. 
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In  a  proseoution  for  mnrder,  if  the  jnrj,  upon  the  whole  evidence  in 
the  cause,  have  a  reasonable  doubt  whether  the  defendant  was  sane 
when  he  committed  the  homicide,  they  must  also,  and  for  that 
reason,  have  a  reasonable  doubt  whether  he  purposely  and  mali- 
oiously  committed  the  crime,  because,  without  sanity,  the  crime,  as 
defined  by  the  statute,  can  not  be  committed.  Hanna,  J.,  dis- 
senting. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 
•    Perkins,  J. — James  Polk  was  indicted  for  the  murder  of 
John  Stewart^  convicted  of  murder  in  the  second  degree,  add 
sentenced,  for  twenty  years,  to  the  state  prison.    On   the 
trial  the  Court  charged  the  jury  as  follows : 
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'^  Insanity  is  insisted  upon,  as  a  defense  in  this  cause. 
Where  the  mental  faculties  are  so  deranged  as  to  render  the 
party  incapable  of  distinguishing  between  right  and  wrong, 
the  law  will  not  hold  him  criminally  liable  for  his  acts 
while  in  such  state.  This,  however,  is  a  defense  which  must  \ 
be  made  out  by  the  defendant,  and  must  be  proved  to  your  | 
satisfaction  by  a  preponderance -of  evidence." 

The  case  turns,  in  this  Court,  upon  the  correctness  of  the 
above  charge. 

Crimes,  rruzlum  in  se,  consist  in  acts  done,  and  intentions  \ 
with  which  they  are  done.    Dennison  v.  The  State^  13  Ind. ' 
610.     Keely  v.  The  State,  14  Id.  86.    Murder,  in  the  second 
degree,  consists :   1.  In  the  act  of  killing  a  human  being.  \ 
2.  In  purpose  (intention)  and  malice  in  the  killing.    These  [ 
two  facts  must  exist  to  constitute  the  crime ;  and,  in  a  given ' 
case,  if  there  is  a  reasonable  doubt  of  the  existence- of  either  • 
fact,  the  defendant  must  be  acquitted ;  but  as  purpose,  inten- 
tion, malice,  are  mental,  are  states  of  an  intelligent  mind, 
they  can  not,  either  of  them,  exist  where  the  mind  is  de- 
ranged, is  unsound,  in  the  technical  sense  of  the  word,  in! 
short,  is  insane.    Hence,  the  definition  of  murder,  always! 
and  everywhere,  has  been  the  killing  of  a  human  being  by  \ 
a  person  of  sound  mind,  etc. 

The  same  rule  of  law  applies  as  to  both  these  facts ;  that  | 
is,  that  the  jury  must  be  satisfied  of  their  existence  beyond  j 
a  reasonable  doubt. 

If,  therefore,  upon  the  whole  evidence  in  the  cause,  the 
jury  have  a  reasonable  doubt  whether  the  accused,  upon 
trial,  was  sane  when  he  committed  the  homicide  or  act 
charged  against  him,  they  must  have  a  reasonable  doubt 
whether  he  purposely  and  maliciously  committed  the  act; 
and,  hence,  a  reasonable  doubt  whether  he  committed  the 
crime  defined  by  statute. 

The  rule  of  proof,  in  these  cases,  is  settled  in  this  State.) 
Hale  V.  The  State,  8  Ind.  489.    French  v.  The  Statc^  12  IdJ 


172  SUPREME  COURT  OF  HTDIANA. 

Folk  V.  The  State. 

V  670.    The  mle  in  New  York  accords.     The  People  v.  Me- 
\  Cann,  16  H".  T.  Court  of  App.  58. 

Per  Curiam. — The  judgment  is  reversed^  with  costs.  Cause 
remanded  for  another  triaL 

Haxka,  J. — Every  man  is  presumed  to  be  innocent  (as  ta 
a  crime  charged)  until  the  contrary  is  shown. 

Every  man  is  presumed  to  be  sane  until  the  contrary  is 
shown. 

To  overcome  this  presumption  of.  innocence,  and  to  estab- 
lish a  charge  of  guilt,  every  material  element  necessary  to 
constitute  the  crime  must  be  proved  beyond  a  reasonable 
doubt 

To  make  out  a  charge  of  even  murder,  no  witness  need 
say  one  word  as  to  soundness  of  mind  of  the  accused — ^that 
is  presumed.  If  he  is  not  of  sound  mind,  that  is  a  matter 
of  defense.  A  plea  to  that  effect  might  have  been,  under 
the  English  practice,  interposed,  as  to  unsoundness,  at  the 
time  of  the  trial,  and  an  issue  found,  a  jury  called,  and 
that  issue  tried  before  the  accused  was  placed  upon  his 
trial  for  the  crime  charged.  Upon  that  issue  it  had  to  be 
clearly  proved  that  the  man  was  not  of  sound  mind,  before 
the  presumption  of  sanity,  like  the  presumption  of  inno- 
cence, could  be  overcome.  Many  authorities  are  to  the  effect 
that,  where  the  defense  is  insanity  at  the  commission  of  the 
act,  the  same  weight  of  evidence  is  necessary  to  overcome 
either  presumption ;  because  one  presumption  is  for  the  pro- 
tection of  the  accused,  the  other  for  the  protection  of  com- 
munity, and  the  individual  members  thereof,  from  his  acts. 

These  issues,  under  our  practice,  of  guilt  and  of  insanity 
at  the  time  of  the  commission  of  the  offense,  being  tried 
together,  upon  an  accusation  of  crime,  it  appears  to  me,  on 
a  parity  of  reasoning,  that  the  presumption  of  sanity  can 
only  be  overcome  by  proof  plainly  showing  insanity;  that 
is,  there  must  be,  at  least,  a  preponderance  of  evidence 
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against  his  sanity,  or  the  presumption  and  evidence  of  san- 
ity will  prevail.  Even  this  does  not  require  as  rigid  a  rule 
of  evidence,  to  protect  community,  as  is  required  to  guard 
the  rights  of  the  individual  accused. 

I  therefore  conclude  that  it  does  not,  where  such  defense 
is  interposed,  require  proof  that  will  satisfy  the  jury,  beyond 
a  reasonable  doubt,  of  the  sanity  of  the  accused ;  but  \f  the 
evidence  preponderates  in  that  direction,  it  is,  together  with 
the  presumption,  sufficient. 
John  M.  La  Rue  an4  JB.  C.  Gregory^  for  the  appellant 
John  £.  Miller^  Pros.  Atf  y.,  and  Orth  and  Steiny  for  tiie 
State. 


>»» 


Patb  v.  Shafer. 

In  a  complaint,  the  amount  demanded  in  the  prayer  is  the  criterion 
of  jurisdiction,  and  the  same  rule  applies  to  a  defense  by  way  of 
set-off. 

APPEAL  from  the  Ohio  Common  Pleas. 

Per  Curiam, — ^This  was  an  action  by  Shafer  against  Pate, 
commenced  before  a  Justice  of  the  Peace,  upon  an  account, 
in  which  the  plaintiff  claimed  a  balance  of  sixty-two  dollars 
and  forty-six  cents.  The  defendant  filed  an  off-set  of  various 
items,  amounting  to  five  hundred  dollars,  but  claimed  judg- 
ment for  the  amount  that  might  be  found  due  him,  i^er 
deducting  what  might  be  found  due  the  plaintiff,  *^  not  to 
exceed  one  hundred  dollars."  On  the  appeal  to  the  Com- 
mon Pleas,  the  cause  was  tried,  and  resulted  in  a  verdict 
and  judgment  for  the  plaintiff,  for  the  amount  of  his  claim. 

The  cause  is  before  us  on  the  evidence.  The  full  amount 
of  the  plaintiff's  claim  being  allowed  him,  it  is  apparent  that 
the  defendant's  off-set  was  totally  rejected.     The  evidence, 


^ 
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dearly  enough,  sustains  some  portion  of  the  set-off;  and, 
in  reference  to  this  portion,  there  does  not  appear  to  have 
been  ajij  conflict  in  the  testimony.  Hence,  it  seems  to 
as,  that  a  new  trial,  which  was  asked  for,  should  have  been 
granted.  But  it  is  insisted,  by  counsel  for  the  appellee, 
that  tha  set-off  was  beyond  the  jurisdiction  of  the  justice, 
and,  hence,  that  the  verdict  was  right. 

This  point,  in  our  opinion,  is  not  well  taken..  In  a  com- 
plaint, the  amount  .demanded  in  the  conclusion  is  the  crite- 
rion of  jurisdiction.  CuUey  v.  Laybrook^  8  Ind.  285.  Guard 
V.  Circle^  16  Ind.  401.  The  same  rule  must  apply  in  refer- 
ence to  a  set-off.  Here,  the  defendant  claimed  judgment 
for  an  amount  ^'  not  to  exceed  one  hundred  dollars  "  which 
was  within  the  jurisdiction  of  the  justice. 

This  accords  with  the  cases  of  Alexander  v.  Peck^  5  Blackf. 
808,  and  Gharkey  v.  Halstead,  1  Ind.  889.  Murphy  v.  EvanSy 
11  Ind.  517. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

A,  C.  Downeyy  for  the  appellant. 

David  McDonald^  for  the  appellee. 
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Cronkhitb  and  Another  v.  "Whitb. 

APPEAL  from  the  Warren  Circuit.  Court. 

Per  Curiam. — Action  by  White  against  the  appellants,. to 
recover  the  value  of  one  hundred  bushels  of  corn. 

Finding  and  judgment  for  the  plaintiff. 

The  case  is  before  us  on  the  evidence,  which  is,  in  some 
respects,  conflicting ;  but,  taking  the  strongest  view  of  it  for 
the  plaintiff,  it  fails  to  make  out  such  a  case  as  entitles  iiim 
to  recovec 
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'  'The  judgment  below  is  reversed,  with  costs^  and  the  cause 
i^manded  for  another  trial. 
Joseph  H.  Brown  and  James  Park,  for  the  appellants. 
€rregory  and  Hooper,  for  the  appellee. 
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Langb,  Auditor  of  State  v.  Stoyeb. 

The  statutes  on  the  subject  of  swamp  lands  (1  O.  &  H.,  p.  597,  et  seq,,^ 
make  full  appropriation  of  the  swamp  land  fund  to  the  payment 

,  of  legitimate  claims  against  that  fund,  and  no  further  appropria- 
tion is  necessary  to  authorize  the  Auditor  of  State  to  draw  his 
warrant,  in  a  proper  case,  upon  those  funds. 

APPEAL  from  the  Madison  Circuit  Court. 

Per  Curiam. — ^Application  by  Stover  against  the  Auditor 
of  State,  for  a  mandate  to  require  him  to  issue  warrant  on 
the  swamp  land  fund  of  St.  Joseph  county.  Demurrer  to 
complaint  overruled,  and  judgment  for  the  plaintiff. 

Two  points  are  made,  in  which  it  is  supposed  the  com- 
plaint was  defective.  The  first  is,  that  it  does  not  appear 
that  there  were  funds  in  the  State  treasury  belonging  to  St. 
Jos^e^h  county  applicable  to  the  payment  of  the  claim.  This 
is  directly  and  sufficiently  averred. 

The  second  is,  that  there  has  been  no  appropriation  of  the 
ywamp  land  funds  sufficient  to  require  the  Auditor  of  State  to 
draw  a  warrant  upon  those  funds.  The  eighth  section  of 
the  act  of  1859  (Acts  1859,  p.  280)  provides  that  "The 
Auditor  of  State  shall  at  no  time  draw  a  warrant  upon  the 
fPreasurer  of  State,  unless  there  be  money  in  the  treasury 
helonging  to  the  fund  upon  which  the  same  is  draw;n  to 
)Mty  the  same,  and  in  conformity  to  appropriations  made  by 
iKWy  and  on  money  actually  in  the  treasury  subject  to  the 
payment  of  the  -  same/'  etc.     This   provision  undoubtedly 
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prohibits  the  Auditor  from  drawing  a  warrant  for  the  pay- 
ment of  money  unless  there  has  been  an  appropriation  made 
by  law  of  money  for  the  payment  of  the  claim. 

Bat,  we  think,  the  statutes  on  the  subject  of  swamp  lands 
make  an  ample  appropriation  of  the  swamp  land  fund  to 
the  payment  of  legitimate  claims  against  that  fund.  1  G. 
&  H.,  Stat.,  p.  597,  et  seq.  These  statutes  not  only  make 
a  sufficient  appropriation  of  the  funds  to  that  purpose,  but 
prohibit  their  diversion  to  any  other.  The  Auditor  is 
authorized  to  draw  his  warrant,  in  a  proper  case,  upon  these 
fnnds,  and  no  other  or  further  appropriation  is  necessaiy 
than  is  found  in  the  statutes  above  referred  to.  It  is  not 
disputed  that  the  claim  in  this  case  was  a  legitimate  one 
against  the  fund  in  question. 

The  judgment  below  is  affirmed,  with  costs. 

Wf  A.  Peelle^  for  the  appellant. 

J.  E.  McDonald  and  A.  L.  RoaehCy  for  the  appellee* 
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The  reader  is  referred  to  the  opinion,  for  the  ruling  in  this  case. 

APPEAL  from  the  Decatur  Common  Pleas. 

WoRDKN,  J. — ^Action  by  J^ewart  ^  Stewart  against  JSng 
^  BradeHj  upon  a  promissory  note,  made  by  the  defendants 
to  one  Hedrickj  and  indorsed  by  the  latter  to  the  plaintifis. 
Trial  by  the  Court,  finding  and  judgment  for  the  plaintiffi. 

The  case  is  before  us  upon  the  evidence.  The  defense 
sought  to  be  made  available  is  a  want  of  consideration  for 
the  note.  It  appears  that,  in  February,  1861,  said  Hedrkk 
and  the  defendants  entered  into  a  contract  by  whidi  Skd^ 
rick  was  to  deliver  to  the  defendants  a  certain  number  of 
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hogB,  at  a  time  named,  for  which  the  defendants  were  to 
pay  a  stipulated  price,  and  the  defendants  then  paid  Hedn 
ricky  on  the  contract,  two  hundred  and  eighty-one  dollars. 
Before  the  time  for  the  delivery  of  the  hogs  arrived,  Hedrick 
procured  the  defendants  to  enter  themselves  as  replevin  bail 
upon  some  judgments  rendered  against  him  before  a  Justice 
of  the  Peace,  and  it  was  agreed  that  the  defendants  should 
assume  the  payment  of  the  judgment,  and  it  should  be 
deemed  and  taken  as  a  payment  on  the  hog  contract.  After- 
ward, and  after  the  time  for  the  stay  of  execution  had  expired, 
viz.,  on  the  10th  of  August,  1861,  the  said  Hedrick  deliv- 
ered the  hogs,  in  pursuance  of  the  contract,  which  amounted 
to  three  hundred  and  eighty-five  dollars  and  seventeen  cents, 
from  which  was  deducted  the  payment  of  two  hundred  and 
eighty-one  dollars,  before  mentioned,  and  the  following  due 
bill  or  note  sued  on  was  given  for  the  balance,  viz. : 

"Due  J.  M,  Hedricky  one  hundred  and  four  dollars  and 
seventeen  cents,  it  being  the  balance  due  on  hogs,  this 
August  10th,  1861.  J.  G.  Ejnq  and  R.  Braden." 

At  the  time  of  the  above  settlement,  and  the  striking  of 
the  balance  in  favor  of  Hedriekj  one  of  the  defendants  told 
Hedrick  he  knew  where  that  money  belonged.  Hedrick  said 
that  he  did ;  that  it  had  to  go  on  those  Justice's  judgments. 
But  the  parties  could  not  go  to  the  Justice's  that  evening, 
and  Hedrick  wanted  a  showing  or  due  bill  for  the  amount, 
until  they  could  meet  at  the  Justice's  and  ascertain  the 
amount  of  the  judgments,  and  make  a  settlement.  The 
note  was  given,  and  the  parties  agreed  to  meet  at  the  Jus- 
tice's office  in  a  few  days,  and  see  if  the  amount  of  the 
judgments  equaled  the  amount  of  the  note,  and  if  so,  the 
note  was  to  be  surrendered.  The  proposed  meeting  never 
was  had.  The  judgment  exceeded  the  amount  of  the  note. 
On  the  18th  of  August,  1861,  the  defendants  were  notified 
that  the  note  had  been  assigned  to  the  plaintiff.  Afterward| 
Vol.  XDC— 28 
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on  the  16th  of  the  same  month,  the  defendants,  as  such 
replevin  bail,  as  the  receipt  given  therefor  shows,  paid  off 
the  judgments. 

We  are  of  opinion  that  the  judgment  below  must  be  sus- 
tained. It  was  a  question  of  fact  for  the  Court  below  to 
determine,  under  the  evidence,  whether  it  was  the  intention 
of  the  defendants  and  Hedrick^  by  their  agreement,  that  the 
assumption  of  the  payment  of  the  judgments  by  the  defend- 
ants, and  their  entering  themselves  as  replevin  bail  thereon, 
should,  ipso  factOj  be  taken  and  deemed  a  payment  of  the 
amount  of  the  judgments  on  the  hog  contract,  or  whether 
actual  payment  of  the  judgments  by  the  defendants  was  con- 
templated? The  Court  might,  under  the  evidence,  have 
found  that  the  latter  was  the  intention  of  the  parties.  If 
so,  the  amount  of  the  judgments  had  not  been  paid  upon 
the  hog  contract  at  the  time  the  note  was  given,  but  the 
balance  specified  was  due  thereon,  and  furnished  a  good  con- 
sideration for  the  note.  The  payment  of  the  judgments  was 
made  after  the  defendants  were  notified  of  the  indorsement 
of  the  note  to  the  plaintiffs. 

Per  Curiam. — The  judgment  below  is  aflirmed,  with  costs 
and  one  per  cent,  damages. 

Oscar  B.  Hord  and  Cortez  Ewingy  for  the  appellants. 


i»> 


Mapfbtt  v.  Pollard. 

Where  time  is  given  beyond  the  term  to  file  a  bill  of  exceptions,  the 
record  should  show  that  the  bill  was  filed  within  the  prescribed 
time. 

APPEAL  from  the  Morgan  Common  Pleas. 
Davison,  J. — This  was  an  action  by  the  appellee,  who  was 
the  plaintifi^  against  Maffett,  upon  an  account  for  ninety-five 
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dollars.  The  account,  originally,  was  in  favor  of  one  John 
Shielj  who  assigned  it  to  the  plaintiff.  Shiel  was  made  a 
defendant  to  answer  as  to  the  assignment,  etc.  The  issues 
were  submitted  to  the  Court  for  trial.  Finding  for  the 
plaintiff.    Kew  trial  refused,  and  judgnoient. 

The  record  shows  that  the  cause  was  tried  on  the  19th  of 
November,  1860,  and  that  the  Court,  upon  its  refusal  to 
grant  a  new  trial,  granted  the  defendant  leave  to  file  his  bill 
of  exceptions  within  thirty  days.  There  are,  in  form,  two 
bills  of  exceptions  set  out  in  the  transcript,  but  the  record 
fails  to  show  when  they  were  filed.  In  this  instance,  the 
leave  evidently  extended  beyond  the  term,  and  that  being 
the  case,  the  record  ought  to  show  that  the  bills  were  filed 
within  the  prescribed  time.  Simonton  v.  2%€  Plank  Road^ 
etc.j  12  Ind.  380.  Howard  v.  Barky  14  Id.  85.  Peck  v.  Van- 
kirky  15  Id,  159.  These  authorities  are  decisive  that  the  bills 
of  exceptions  are  no  part  of  the  record,  and  the  result  is, 
the  rulings  of  the  Common  Pleas  are  not  properly  before  us- 

Per  Curiam. — The  judgment  is  affirmed,  with  five  per  cent 
damages  and  costs. 

Hester y  Phelps y  and  Harrisony  for  the  appellant. 

C.  C  NavCy  for  the  appellee. 


•  mm 
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APPEAL  from  the  Posey  Common  Pleas. 

Per  Curiam. — ^The  judgment  in  this  case  is  reversed,  and 
the  clerk  ordered  to  notify  the  keeper  of  the  State  prison  to 
return  the  convict  to  the  jail  of  Posey  county.  This  case  is 
decided  on  the  authority  of  Justice  v.  The  Statey  17  Ind.  56. 

A.  J.  ITiomtony  and  McDonald  and  RoachCy  for  the  appel- 
lant. 
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SpmNGEB  V.  The  State. 

The  record,  in  a  criminal  prosecution  upon  indictment,  should  show 
that  the  indictment  was  returned  into  Court  by  the  grand  jarj, 
and  identify  it,  by  some  entry  from  the  record  of  the  lower  Court, 
describing  it  by  the  time  of  its  filing  and  its  number,  or  otherwise. 

APPEAL  from  the  La  Grange  Circuit  Court. 

Per  Curiam. — ^In  this  case,  the  record  of  the  Circuit  Court 
does  not  show  that  the  ludictmeDt  on  which  the  defendant 
was  convicted  was  returned  into  Court  by  the  grand  jury. 
It  shows  that  a  grand  jury  was  impanneled  for  the  term, 
and  that  they  found  nine  indictments;  but  has  no  entry 
describing  them,  or  in  any  manner  identifying  them.  On 
the  return  of  the  indictments,  the  clerk  should  enter  that 
the  grand  jury  return  into  Court  the  following  bills  of  in- 
dictment, which  are  now  marked,  filed,  and  numbered  1,  2, 
8,  etc.,  or  lettered  A,  B,  C,  etc.    See  2  Q.  &  H.,  p.  894,  note. 

Some  entry,  substantially  in  this  form,  would  place  upon 
record  evidence  connecting  the  grand  jury  with  the  indict- 
ment. 

The  judgment  is  reversed,  and  the  defendant  ordered  back 
to  the  jail  of  La  Grange  county,  all  of  which  is  to  be  certi- 
fied to  the  keeper  of  the  State  prison. 

A.  Ellison^  for  the  appellant. 


•  ^< 


EOBBRTS  V.  ThS   StATB. 

Where  the  jurisdiction  of  the  Common  Pleas  to  try  for  a  felony  is 
based  upon  the  fact  that  the  defendant  is  in  oustody,  the  informa* 
tion  most  show  that  the  crime  for  which  he  is  prosecuted  i»  the 
same  for  which  he  is  in  custody. 
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APPEAL  from  the  Marion  Common  Pleas. 

Per  Ouriam. — The  judgment  in  this  case  is  reversed,  on 
the  authority  of  Justice  v.  The  State,  (see  2  Q.  A  H.  894, 
notes,)  and  the  appellant  ordered  to  be  returned  to  the  jail 
of  Marion  county,  all  of  which  is  to  be  certified  to  the 
keeper  of  the  State  prison. 

A.  J.  Thornton^  and  McDonald,  Boache,  and  Lewxs,  for  the 
appellant 


Sullivan  v.  The  State. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Per  Curiam, — The  judgment  in  this 'case  is  reversed,  on 
the  authority  of  Justice  v.  The  State,  (see  2  G.  &  H.  894, 
notes,)  and  the  appellant  is  ordered  to  be  returned  to  the 
jail  of  Dearborn  county,  all  of  which  is  to  be  certified  to  the 
keeper  of  the  State  prison. 

McDonald,  Boache,  and  Lewis,  for  the  appellant. 


•^» 


Marvin  v.  The  State. 

The  words,  "  If  any  person  shall  disturb  any  religions  society,  or  any 
member  thereof,  when  met  or  meeting  together  for  public  worship,*' 
shall  be  fined,  etc.,  in  section  37,  of  the  Act  defining  Misdemean- 
ors, etc.,  are  void  for  uncertainty,  so  far  as  they  attempt  to  create 
and  define  a  crime  or  misdemeanor. 

APPEAL  from  the  Fountain  Common  Pleas. 

Perkins,  J. — Jesse  Marvin  was  prosecuted  in  the  Fountain 
Common  Pleas,  for  disturbing  a  religious  meeting  by  re- 
sponding to  the  preacher.    He  was  convicted  and  fined. 

We  have  a  statute  which  enacts,  that  if  any  person  shall 
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keep  a  place  for  the  sale  of  any  article ;  or  shall  sell  any 
article ;  or  shall  keep  any  gaming  apparatus ;  or  shall  permit 
his  real  property  to  be  occupied  for  any  of  the  aforemen- 
tioned purposes,  or  with  the  aforementioned  apparatus, 
within  a  mile  of  any  meeting,  assembled  for,  etc.,  or  shall 
disturb  any  such  meeting,  or  any  member  thereof,  either  at 
the  meeting,  or  while  going  to  or  returning  from  the  same, 
etc.,  shall  be  fined  not  less  than  five  nor  more  than  twenty- 
five  dollars.    2  Q.  &  H.,  p.  469. 

The  defendant  in  this  case,  as  appears,  was  not  prosecuted 
for  any  one  of  the  acts  specified  in  the  statute  as  constitu- 
ting a  crime,  as  entering  into  its  definitions,  but  under  the 
general  clause,  for  disturbing  a  religious  meeting;  a  clause 
which  defines  nothing,  but  enacts  a  vague  conclusion,  an 
abstract,  general  proposition,  of  infinitely  uncertain  applica- 
tion. And  the  question  is:  Can  the  conviction,  upon  that 
branch  of  the  statute,  be  sustained  ? 

Before  proceeding  to  answer  this  question,  we  may,  with 
propriety,  look  a  moment  or  two  at  some  heretofore,  in  this 
country,  generally  conceded  views  and  propositions : 

1.  There  are  two  general  modes  of  government,  viz.,  by 
rule,  or  established  laws,  and  without  rule,  without  regard 
to  law,  that  is,  by  magisterial  discretion. 

In  theory,  a  political  organization,  governed  by  magiste- 
rial discretion,  is  an  unmitigated  despotism ;  and,  according 
to  history,  it  has  generally  turned  out  to  be  so  in  practice. 
In  past  years,  the  Sultan  of  Turkey^  the  Autocrat  of  Bussiay 
and  some  of  the  kings  and  emperors  of  ancient  Borne,  gov- 
erned by  magisterial  discretion.  The  Tudors  and  Stuarts  of 
England  attempted  the  same  kind  of  government.  Govern- 
ment by  such  discretion,  is  the  government  of  a  master  over 
a  slave. 

2.  The  devising  of  proper  and  efiicient  checks  upon  gov- 
ernmental discretion,  whereby  lawless  outrage  upon  the  citi- 
zen may  be  prevented,  is  one  of  the  greatest  achievements 
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in  political  science.  Among  the  checks  already  devised  for 
such  purpose,  are  the  division  of  a  single  government  into 
departments,  and  the  framing,  with  precision  and  certainty 
of  expression  and  definition,  of  written  constitutions  and 
laws,  declaring  the  rights,  duties,  and  liabilities  of  all,  and 
controlling  the  action,  and  limiting  the  powers,  alike  of  the 
governors  and  the  governed. 

3.  Magisterial  discretion,  in  declaring  and  punishing 
crimes,  is,  perhaps,  more  liable  to  abuse,  and  to  be  made 
the  instrument  of  tyranny  and  oppression,  than  it  is  in  any 
other  branch  of  administration.  Hence  the  necessity  of  the 
most  eflBcient  checks,  and  their  most  scrupulous  observance 
in  this  branch.  Influenced,  we  may  presume,  by  these  con- 
siderations, it  has  been  made  established  law,  that  there  are 
no  common  law  crimes  in  this  State;  that,  in  Indiana^ 
*^  Crimes  and  misdemeanors  shall  be  defined,  and  punishment 
therefor  fixed  by  the  statutes  of  this  State,  and  not  other- 
wise."   1  Q.  &  H.,  p.  416,  and  notes. 

This  may  be  an  injudicious  application  of  the  doctrine  of 
limiting  discretion ;  it  may  be  carrying  it  to  extreme.  It 
not  only  cuts  off"  magisterial,  executive  discretion  in  declar- 
ing crimes,  which  is  certainly  right,  but,  also  judicial,  which 
may  be  wrong,  and  is  surely  inconvenient,  when  applied  to 
every  possible  case.  The  legislature  can  scarcely  foresee 
every  state  of  facts,  can  scarcely  anticipate  every  possible 
act,  and,  hence,  can  scarcely  prescribe  specially  for  every 
individual  case;  while,  on  the  other  hand,  the  judiciary  acts 
generally  upon  individual  cases  as  they  occur,  and  is  thus 
enabled,  by  a  careful  and  wise  discrimination,  to  gradually 
build  up  a  criminal  code,  within  limits  prescribed  by  the 
legislature,  more  just  and  certain  in  character  than  might 
otherwise  be  obtained.  At  the  same  time,  it  must  be  accom- 
plished through  the  judiciary,  by  open,  speedy  public  trials, 
with  the  aid  of  counsel  and  jury,  whereby  tyranny  and 
abuse  will  be  pretty  effectually  checked. 
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It  might  be  better  to  leave  the  power  in  the  Courts  of 
defining,  upon  given  states  of  fact,  or  going  to  the  common 
law  for  definitions,  in  cases  of  necessity,  as  was  formerly  the 
practice  in  this  State.  See  1  Kent  Com.,  Lecture  16.  But 
we  have  not  to  decide  upon  what  the  law  might  be,  but 
'what  it  is.  It  is,  that  the  legislature  alone  can  define  a 
crime  in  Indiana.  No  crime,  then,  can  be  punished,  in 
Indiana^  by  her  own  Courts,  till  it  has  been  defined.  No 
power  can  define  a  crime  but  the  legislative;  hence,  the 
Court  can  not  do  it  here, 'as  it  can  in  England^  in  case  of 
misdemeanors.  The  question  in  this  case  is,  then :  Has  the 
legislature  defined  the  crime  of  disturbing  a  meeting?  If 
BO,  what  is  the  definition  ?  Where  is  it  to  be  found  ?  What 
must  a  persoD  do  to,  in  legal  meaning,  disturb  a  meeting, 
or  a  member  thereof?  Will  a  look  disturb?  Will  a  smile? 
Will  a  word  spoken?  Will  a  posture,  or  style  of  dress  dis- 
turb ?  If  so,  what  ?  Who  can  give  an  exact  answer  ?  And, 
is  intention  with  which  an  act  is  done  to  be  material? 
Naming  a  crime  is  not  defining  it;  but  a  definition  is  an 
enumeration  of  the  particular  acts  included  by  or  under  the 
name. 

That  part  of  the  section  of  the  statute,  then,  which  simply 
declares  that  it  is  a  crime  to  disturb  a  meeting,  only  names, 
without  defining,  a  crime;  and  the  Court  can  not  define  it 
without  exercising  magisterial  discretion ;  and  judge-made 
law,  in  this  case,  would,  perhaps,  be  the  law  of  a  tyrant. 
See  Spencer  v.  The  State,  5  Ind.,  p.  46. 

The  decision  we  here  make  but  follows  those  in  Hackney 
▼.  The  State,  8  Ind.  494,  and  Jennings  v.  The  State,  and  The 
State  V.  Huey,  16  Id.,  pp.  385,  338. 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded 
to  be  dismissed. 

M.  M.  Millford,  for  the  appellant. 
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MoClure  and  Others  v.  MgClurb  and  Others. 

A  commissioner,  acting  under  a  reference  to  him  of  matters  in  issue 
in  a  pending  suit,  has  no  right  to  report  the  evidence  giyen  before 
him,  though  he  may  report  the  facts  proved  by  it,  if  authorized  to 
do  80  by  the  parties. 

The  failure  to  demur  to  the  complaint,  or  move  in  arrest,  as  a  gen- 
eral rule,  is  a  waiver  of  objections  thereto. 

But  the  failure  of  the  complaint  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  may  be  urged  as  a  ground  of  reversal  in  the 
Supreme  Court,  although  the  objection  was  not  made  below. 

Unless  there  has  been  a  verdict,  or  finding  in  the  nature  of  a  verdict, 
in  which,  case  all  defects  in  the  complaint  will  be  cured  thereby, 
if,  ft'om  the  issues  in  the  case,  the  facts  omitted,  or  defectively 
stated,  may  fairly  be  presumed  to  have  been  proved  on  the  trial. 

An  administrator,  having  advanced  his  own  funds  in  payment  of  the 
demands  against  his  intestate^s  estate,  thereby  acquires  no  right  of 
action  for  money  thus  voluntarily  advanced,  against  the  heirs  of 
the  estate. 

APPEAL  from  the  Knox  Common  Pleas. 

Davison,  J. — The  appellees,  who  were  the  plaintiffs,  sued 
the  appellants,  alleging,  in  their  complaint,  that  in  the  year 
1845,  John  McCord^  then  in  life,  hat  now  deceased,  was  the 
administrator  of  John  F.  Snapp,  deceased,  and,  as  such  ad- 
ministrator, expended  a  large  sum  of  money  in  the  admin- 
istration of  the  intestate's  estate,  over  and  above  the  amount 
that  came  into  his  hands  as  administrator  of  that  estate, 
to- wit:  the  sum  of  one  hundred  and  sixty-two  dollars  and 
eighty  cents;  that  both  parties,  plaintiffs  and  defendants, 
are  the  heirs  oi  John  McCord,  deceased,  made  so  by  liis  last 
will,  whereby  he  bequeathed  to  the  plaintiffs  one-third  of  all 
his  personal  estate,  and  also  one-third  of  the  amount  so 
expended  by  him  as  aforesaid;  and  to  the  defendants  and 
John  F.  Snapp  J  Jr.,  one-third  thereof;  that  afterward,  in  the 
year  1852,  John  F.  Snappy  Jr.  died,  leaving  his  mother,  the 
Vol.  XIX.— 24 
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said  Jane  Simpson^  and  his  brother  and  sister,  the  said 
Abraham  F,  Snapp  and  Miza  McClure,  his  heirs  at  law;  that 
at  the  death  of  John  F.  Snapp,  Jr.,  one-half  of  his  estate 
descended  to  Jane  Simpson,  his  mother,  and  one-fourth  each, 
to  Abraham  F.  Snapp  and  Miza  McClure,  his  brother  and 
sister;  .that  one-third  of  said  one  hundred  and  sixty-two 
dollars  and  eighty  cents  belongs  to  each  of  them,  as  fol- 
lows: five  thirty-sixths  thereof  belong  to  Abraham  F.  and 
Eliza,  and  one-eighteenth  to  Jane  Simpson;  that  upon  the 
death  of  the  said  John  F,  Snapp,  Sen.,  the  defendants 
received  a  large  amount  of  land  and  money,  in  all  amount- 
ing to  ten  thousand  dollars,  from  his  estate,  and  thereby  the 
defendants  became  liable  to  pay  to  the  plaintiffs  their  por- 
tion of  the  amount,  so  as  aforesaid  paid  out  and  expended 
by  the  said  McCord,  in  his  lifetime;  wherefore,  etc. 

Defendants'  answer  consists  of  five  paragraphs :  1.  A  gen- 
eral denial.  2.  That  said  John  McCord,  formerly  adminis- 
trator of  John  F.  Snapp,  the  father  of  the  defendants, 
received  large  amounts  of  money,  to-wit:  eight  hundred 
dollars,  as  such  administrator,  which  he  never  accounted 
for;  therefore,  they  say,  they  do  not  owe  any  part  of  the 
amount  claimed,  etc.  3.  That  the  settlement  of  McCord,  as 
administrator  of  the  estate  of  John  F.  Snapp,  deceased,  in 
which  he,  as  such  administrator,  was  allowed  one  hundred 
and  sixty-two  dollars  and  eighty  cents,  was  made  in  the 
Knox  Probate  Court,  in  the  year  1845,  was  a  last  and  final 
settlement  by  the  administrator  of  said  estate;  that  the 
defendants  were,  at  that  time,  minors,  and  were  not  made 
parties  to  the  settlement,  nor  did  they  appear  at  the  same, 
either  in  person  or  by  guardian ;  that  they  never  knew  or 
heard  of  such  claim  until  this  suit  was  instituted,  and  that 
five  years  have  not  elapsed  since  they  arrived  at  full  age : 
therefore,  they  say,  they  are  not  estopped  by  said  settle- 
ment, and  they  pray  that  the  same  may  be  opened  and  set 
aside,  or  that  proceedings  in  this  suit  be  continued  until 
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they  can  have  the  settlement  opened,  etc.  4.  That  plaintifFs 
have  received  divers  claims,  to  the  amount  of  two  hundred 
dollars,  which  should  be  credited  on  any  claim  which  they 
have  against  the  defendants.  5.  That  one-third  of  the  claim 
sued  on  belongs  to  the  defendants,  as  heirs-at-law  of  John 
McCordj  deceased,  etc. 

PlaintifFs  replied :  1.  By  a  general  traverse.  2.  That  Mc^ 
Cord  accounted  for  all  the  moneys  that  came  into  his  hands 
as  such  administrator,  etc. 

Issues  being  thus  made,  the  cause  was  referred  to  William 
P.  Hargrave^  a  commissioner,  who,  at  the  December  term, 
1858,  filed  his  report,  with  a  statement  of  the  evidence  given 
before  him.  Under  the  issues  and  upon  the  evidence,  the 
commissioner  found,  "  That  there  was  an  allowance  made  to 
John  McCordy  administrator  of  the  estate  of  John  F.  Snappj 
deceased,  by  the  Probate  Court  of  Knox  county,  on  the  22d 
of  November,  1845,  of  one  hundred  and  sixty-two  dollars 
and  eighty  cents,  the  amount  claimed  in  this  suit,  by  the 
plaintiflPs,  as  his  heirs,"  and  that  the  same  has  never  been 
paid  or  released,  but  stands  in  full  force ;  that  that  sum, 
with  interest  from  the  22d  of  November,  1845,  until  the 
22d  of  December,  1858,  amounts  to  two  hundred  and  ninety 
dollars  and  fifty-nine  cents,  of  which  the  plaintiflEs  are  each 
entitled  to  recover  ninety-six  dollars  and  eighty-six  and  one- 
third  cents.  The  defendants,  the  report  having  been  filed, 
excepted  to  the  finding,  on  the  ground  that  it  was  unsus- 
tained  by  the  evidence,  but  the  Court  overruled  the  excep- 
tion, and  rendered  judgment  in  favor  of  each  plaintiff,  in 
accordance  with  the  finding,  etc. 

The  errors  assigned,  so  far  as  they  are  noticed  in  the 
appellant's  brief,  are  thus  stated:  1.  The  complaint  contains 
no  cause  of  action.  2.  The  evidence  does  not  sustain  the 
finding  of  the  commissioner.  There  is  nothing  in  the  sec- 
ond assignment.  A  commissioner,  ^^  acting  under  a  refer- 
ence to  him  of  matters  in  issue  in  a  pending  suit,  has  no 
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right  to  report  the  evidence  given  before  him,  thongh  he 
may  report  the  facts  proved  by  it,  if  authorized  to  do  so  by 
the  parties."  Ware  v.  AdamSj  12  Ind.  859.  And  the  result 
is,  the  evidence,  so  reported,  is  not  properly  before  us,  and, 
consequently,  is  not  examinable  in  this  Court. 

In  reference  to  the  first  assigned  error  it  may  be  noted, 
that  there  was  no  demurrer  to  the  complaint,  or  motion  in 
arrest,  and  such  being  the  case,  the  general  rule  is,  that 
objections  to  the  complaint  are  deemed  waived.  But  there 
are  exceptions  to  that  rule,  and  one  of  them  is  where  the 
pleading  '^  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  2  R.  S.,  G.  &  H.,  p.  81,  sec.  54.  That  objection, 
though  not  made  in  the  Court  below,  may  be  raised  on 
appeal.    10  Ind.  117.    12  Id.  38S|.    Perkin's  Practice,  p.  31. 

The  complaint  is  alleged  to  be  defective:  1.  Because  it 
does  not  allege  that  defendants  are  the  heirs  of  John  F. 
Snappy  Sen.,  deceased.  2.  The  purpose  for  which  the  admin- 
istrator expended  the  one  hundred  and  sixty-two  dollars 
and  eighty  cents  is  not  alleged.  8.  The  cause  of  action  in 
this  case,  if  there  be  any,  is  in  the  administrator  of  John 
McCordy  deceased,  and  suit  should  have  been  instituted  in 
the  name  of  such  administrator. 

These  objections  appear  in  the  complaint,  and  it  is  no 
doubt  competent  for  the  appellant  to  raise  them  in  this 
Court.  Still,  the  inquiry  arises,  as  it  would  have  arisen  on 
motion  in  arrest  in  the  lower  Court,  Whether  they  are  not 
cured  by  the  finding  of  the  commissioner  ?  Such  finding  is, 
in  effect,  a  verdict.  And  it  is  well  settled  that  "Defects  in 
a  complaint  are  cured  by  verdict,  if,  from  the  issues  in  the 
case,  the  facts  omitted,  or  defectively  stated,  may  fairly  be 
presumed  to  have  been  proved  on  the  trial."  1  Chitty's  PI. 
12th  Am.  ed.,  p.  673,  et  seq.    Stanley  v.  Whipple,  2  McLean,  85. 

As  we  have  seen,  the  first  objection  is,  that  the  complaint 
*^  does  not  allege  that  defendants  are  the  heirs  of  John  JP. 
Snapp,  Sen.,  deceased."     It  does,  however,  allege,  "that 
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they  received  a  large  amount  of  land  and  money,  in  all 
amounting  to  ten  thousand  dollars,  from  his  estate,  and 
thereby  became  liable  to  pay."  This  averment  very  plainly 
allows  the  inference  that  the  defendants  were  the  heirs  of 
the  decedent;  and  the  commissioner  having  found  them 
liable,  as  heirs,  it  must  be  presumed  that  the  fact  of  their 
heirship  was  duly  proved  before  him. 

But  the  second  and  third  objections  must  be  held  conclu- 
sive against  the  validity  of  the  complaint.  An  administra- 
tor having  advanced  his  own  funds  in  payment  of  demands 
against  the  estate,  acquires  no  right  of  action,  for  money 
thus  voluntarily  advanced,  against  the  heirs  of  the  intestate. 
Egbert  v.  Rushj  7  Ind.  706.  At  all  events,  the  purpose  for 
which  the  advance  was  made  should  be  affirmatively  alleged, 
in  order  that  the  Court  may  be  enabled  to  determine,  from 
the  face  of  the  complaintf  whether  it  constitutes  a  sufficient 
cause  of  action.  But  the  claim  sued  for,  if  valid,  belonged 
to  the  estate  of  John  McCord^  deceased,  as  a  part  of  its  assets, 
and  the  administrator  of  that  estate  is,  of  course,  entitled  to 
it,  in  his  fiduciary  capacity;  and  the  result  is,  it  can  not  be 
collected  by  suit,  otherwise  than  in  his  name.  And  if,  as 
found  by  the  commissioner,  the  one  hundred  and  sixty-two 
dollars  and  eighty  cents  was  allowed  by  the  Probate  Court, 
this  suit  for  the  recovery  of  that  demand  should  have  been 
founded  on  the  allowance,  and  not  upon  a  charge  for  money 
expended  in  the  administration  of  the  estate.  The  com- 
plaint being  thus  fatally  defective,  the  judgment  must  be 
reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 

F.  W.  VielUj  for  the  appellants. 

/.  C.  Denny y  for  the  appellees. 
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Duck  and  Others  v.  "Wilson  and  Another. 

A  mortgagee,  who  has  already  recovered  a  personal  judgment  against 
the  mortgagor,  on  the  note  secured  by  the  mortgage,  may  after- 
ward prosecute  his  suit  for  foreclosure  upon  the  note  and  mortgage, 
and  recover  another  personal  judgment,  in  connection  with  his 
decree  in  foreclosure,  against  the  mortgagor,  the  amount  of  which 
latter  judgment  may  be  measured  by  the  note,  or  the  former  re- 
covery upon  it. 

APPEAL  from  the  La  Grange  Common  Pleas. 

Davison,  J. —  Wilson  and  Hay  den  brought  an  action  against 
Duck  to  foreclose  a  mortgage  on  lot  number  five,  in  block 
number  thirty-one,  in  the  town  of  La  Grange,  The  mortgage 
bears  date,  January  28,  1860,  and  was  executed  by  the  de- 
fendant to  one  Richard  S,  Hubbardy  to  secure  the  payment 
of  a  promissory  note  for  three  hundred  and  ninety-two  dol- 
lars, which  note  is  of  even  date  with  the  mortgage,  was 
payable  to  Hubbardy  and  by  him  assigned  to  the  plaintiflfe. 
It  is  averred,  in  the  complaint,  that  the  plaintiff's,  at  the 
December  t^rm,  1860,  recovered  a  judgment,  in  the  La  Grange 
Common  Pleas,  against  the  defendant,  Ducky  upon  said  note, 
for  four  hundred  and  twelve  dollars ;  that  an  execution  was 
issued  on  said  judgment,  which  was  returned,  by  the  sheriff*, 
Nulla  bona ;  that  no  proceedings  are  now  being  had  on  that 
judgment,  or  for  the  collection  of  the  note,  other  than  this 
suit,  and  that  the  note  and  judgment,  both  and  each,  remain 
unpaid.  The  relief  sought  is  that  the  plaintiffs  recover  a 
judgment  against  the  defendant,  that  the  mortgage  be  fore- 
closed, etc.,  and  that  they  have  other  relief,  etc. 

Defendant  demurred  to  the  complaint,  but  his  demurrer 
was  overruled,  and,  thereupon,  he  answered:  1.  By  a  denial. 
2.  Payment.  8.  That,  on  the  14th  of  December,  1860,  the 
plaintiffs  recovered  a  judgment  against  Abraham  M,  Ducky 
the  present  defendant,  on  said  note,  in  the  La  Grange  Com- 


NOVEMBER  TERM,  1862.  191 


Duck  and  Others  v.  Wilson  and  Another. 


mon  Pleas,  which  judgment  is  in  full  force,  and  unreversed, 
etc.  To  this  third  paragraph  the  Court  sustained  a  de- 
murrer and  the  defendant  excepted.  The  issues  were  then 
submitted  to  the  Court,  who  found,  for  the  plaintiffs,  three 
hundred  and  eighty-six  dollars  and  eighty-three  cents,  and 
having  refused  a  new  trial,  rendered  judgment  that  the 
plaintiffs  recover  of  the  defendant  the  amount  so  found,  with 
cost,  etc.;  that  the  mortgaged  premises  be  foreclosed,  etc., 
and  that  the  same  be  sold  for  the  payment  of  the  judg- 
ment, etc.  At  the  proper  time,  the  defendant  moved  to 
strike  out  the  judgment  against  him,  personally,  but  his 
motion  was  overruled,  and  he  excepted. 

The  evidence  is  upon  the  record ;  it  consists  of  the  mort- 
gage and  note  secured  by  it,  and  a  record  of  the  proceedings 
and  judgment,  on  the  note,  in  the  La  Grange  Common  Pleas 
as  referred  to  in  the  complaint. 

Against  these  rulings  it  is  argued  that  the  plaintiff,  hav- 
ing sued  on,  and  recovered  a  judgment  upon  the  note  secured 
by  the  mortgage,  could  not,  afterward,  in  a  suit  to  foreclose 
the  mortgage,  obtain  another  judgment  against  the  defend- 
ant, upon  the  same  note.  This  position,  in  its  application 
to  the  case  at  bar,  is  not  strictly  correct.  The  plaintiff  had 
a  right  to  foreclose  his  mortgage,  and  in  the  proceeding  for 
that  purpose,  it  was  proper,  as  has  been  done  in  this  case, 
to  allege,  in  the  complaint,  and  prove,  on  the  trial,  the  former 
recovery  upon  the  note.  Tor  the  demand  thus  alleged  and 
proved,  he  was,  plainly,  entitled  to  a  personal  judgment 
against  the  defendant;  and,  it  seems  to  us  to  be  immate- 
rial whether  such  judgment  be  measured  by  the  note,  or 
the  former  recovery  upon  it. 

Per  Curiam. — The  judgment  is  af&rmed,  with  three  per 
cent,  damages  and  costs. 
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GoBBON  and  Others  v.  Ths  Southbbn  Bane  of  Ebktucky. 

Accommodation  indorsers  of  a  promissory  note  governed  by  the  law 
merchant,  do  not  stand  in  the  relation  of  sureties  for  the  maker, 
for  whose  accommodation  they  became  indorsers,  within  the  mean- 
ing  of  our  statute  in  relation  to  "Remedies  of  sureties  against 
their  principals." 

APPEAL  from  the  Floyd  Circuit  Court. 

Per  Curiam. — Accommodation  indorsers  of  a  promissory 
note  governed  by  the  law  merchant,  do  not  stand  in  the 
relation  of  sureties  for  the  maker,  for  whose  accommodation 
they  became  indorsers,  within  the  meaning  of  our  statute  in 
relation  to  *'  Remedies  of  sureties  against  their  principals/' 
2  R.  S.,  1852,  p.  186. 

The  judgment  below  is  affirmed,  with  costs. 

Thomas  L.  Smith  and  M.  C.  KerVj  for  the  appellants. 

Randall  Crawford  and  Henry  Crawford^  for  the  appellee. 


•  ♦» 


Sutherland  and  Another  v.  The  Lagro  and  Manchester 

Plank  Road  Company  and  Another. 

If  a  corporation  had  once  a  legal  existence,  which  is  alleged  to  have 
been  determined,  it  is  necessary  that  the  pleading  should  show  and 
set  forth  particularly  the  manner  in  which  its  corporate  powers 

ceased. 
If  a  complaint  fail  to  state  facts  sufficient  to  entitle  the  plaintiff  to 
the  relief  prayed  for,  he  will  not  be  entitled  to  an  i^jonotion,  or 
temporary  restraining  order,  and  the  dissolution  of  either  will  not 
be  error. 

APPEAL  from  the  Cass  Circuit  Court. 
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WoRBEN,  J. — ^Complaint  by  the  appellants  against  the 
appellees,  setting  up,  in  substance,  the  following  facts: 
That,  in  January,  1854,  the  above-named  Plank  Boad  Com- 
pany recovered  a  judgment  against  the  plaintiflf,  Sutherland^ 
upon  a  stock  subscription,  for  the  sum  of  seventy-four  dol- 
lars, upon  which  AdamSj  the  other  plaintiflf,  became  replevin 
bail ;  that  an  execution  upon  the  judgment  was  placed  in 
the  hands  of  MdridgCj  the  sheriflT,  who  was  about  to  levy- 
upon  property,  etc. ;  that,  at  the  time  of  the  rendition  of  the- 
judgment  the  Plank  Boad  Company  had  an  existence,  but 
that,  since  the  rendition  thereof,  "said  Plank  Boad  Com-' 
pany  has  ceased  to  keep  up  its  organization,  and  now  has 
no  existence  as  a  corporation,  as  said  Sutherland  verily  be- 
lieves ;"  that  the  corporation  has  never  delivered  or  issued  to 
Sutherland  the  stock  for  which  the  subscription  was  made, 
and  has  become  incapable  of  doing  so. 

Prayer  for  a  restraining  order,  etc.,  and  that,  on  the  final 
hearing,  the  defendants  be  perpetually  enjoined  from  col- 
lecting the  judgment. 

On  the  complaint,  the  inference  is  that  a  restraining  order 
or  temporary  injunction  was  granted,  but  that  does  not  ap- 
pear by  the  record.  A  motion  was  made  by  the  defendant 
"to  dissolve  the  injunction  in  this  case,"  which  motion  was 
sustained,  and  the  injunction  dissolved,  and  from  the  order, 
of  the  Court  dissolving  the  injunction  this  appeal  is  taken. 
No  answer  or  demurrer  was  filed  to  the  complaint,  or  other 
steps  taken  in  the  cause. 

It  is  insisted  that  the  order  of  the  Court,  dissolving  the 
injunction,  was  erroneous.  We  may  observe  that  the  ground 
upon  which  the  injunction  was  dissolved  does  not  appear  in 
the  record,  and  we  are  not  prepared  to  say,  as  is  contended 
by  counsel  for  appellant,  that  such  ground  must  so  appear. 
If  not,  the  presumption  would  be  that  there  was  sufficient 
ground,  the  contrary  not  appearing. 

But  we  are  of  opinion  that  there  was  sufficient  ground 
Vol.  XIX.— 25 
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appearing  on  the  face  of  the  complaint.  That,  in  oar  opin- 
ioDy  was  radically  defective,  and  did  not  show  safficient  facti 
to  entitle  the  plaintiffs  to  the  relief  sought,  or  to  a  tempo- 
rary injunction  until  the  final  hearing.  It  is  alleged,  to  be 
sure,  that  the  corporation  has  no  existence;  that  it  has 
ceased  to  keep  up  its  organization.  This  last  allegation 
amounts  to  nothing  more  than  that  the  corporation  has 
ceased  to  continue  its  organized  corporate  existence.  The 
corporation  having  once  had  a  legal  existence,  it  was  neces- 
sary that  the  pleading  should  show  and  set  forth  particularly 
the  manner  in  which  the  corporate  powers  ceased.  The 
SrookvUUj  etc. J  Turnpike  Company  v.  McCartyj  8  Ind.  892. 
Heaston  v.  The  Cincinnati  and  Fort  Wayne  JR.  R.  Co.,  16  Id. 
275.    This  is  not  done  in  the  pleading  before  us. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Pratt  and  Baldwin,  and  Horace  P.  Biddle,  for  the  appel- 
lants. 

E.  Walker,  for  the  appellee. 


»♦  • 


iN'BWEiBE  and  Another  v.  I^bili). 

Where  the  holder  of  a  note,  which  is  past  due,  for  a  new  and  valu- 
able consideration  received  by  him,  agrees  to  forbear  to  bring  suit 
upon  the  note,  for  a  reasonable  time  thereafter,  and  violates  saoh 
agreement,  such  breach  can  not  be  made  available  by  way  of  ooui- 
terolaim. 

APPEAL  from  the  Floyd  Common  Pleas. 

WoRDBN,  J. — Action  by  NeUd  against  the  appellants,  upon 
a  promissory  note. 

The  defendants  filed  an  answer  of  four  paragraphs,  to 
three  of  which  a  demurrer  was  sustained.  Issue  on  the  other 
paragraph;  trial;  finding  and  judgment  for  the  plainti£El 


NOVEMBER  TERM,  1862.  195 

^^i^— ^— — ^^^  ■  ■  .  I.     ■  I  .III  ■-^^■^—      I    I  I 

Kewkirk  and  Another  «.  Keild. 

The  case  comes  before  us  on  the  ruling  of  the  Court  sub-- 
taining  the  demurrer  to  the  three  paragraphs  of  the  answer. 
These  paragraphs  need  not  be  here  copied,  as  the  questions 
presented  by  them  are  properly  stated  in  the  following  ex- 
cerpt from  the  brief  of  counsel  for  the  appellants.  "The 
questions  intended  to  be  raised  by  these  pleadings  are: 
Whether,  after  a  note  has  become  due,  an  agreement  be- 
tween the  parties  for  a  new  and  valuable  consideration 
received  by  the  payee,  that  the  latter  will  forbear  to  bring 
suit  upon  it  for  a  reasonable  time  thereafter,  can  be  made 
available  either  as  a  plea  in  abatement  or  in  bar,  in  an  action 
upon  the  note,  or  by  way  of  counterclaim  ?  "  The  counsel 
for  the  appellants  do  not  contend  that  the  matter  can  be 
made  available  in  abatement  or  bar.  That  it  can  not,  would 
seem  to  be  settled  by  the  following  cases  in  this  Court 
Mendenhall  v.  Lenwelly  5  Blackf.  125.  Clark  v.  SneUingy  1 
Ind.  882.     Thalman  v.  Barbour^  5  Id.  178. 

But,  as  is  well  remarked  by  counsel  for  the  appellants, 
these  decisions  are  not  based  upon  the  proposition  that  such 
an  agreement  is  invalidj  or  that  it  is  wholly  nugatory^  but 
upon  the  ground  that  it  is  an  independent  contract.  There- 
fore, if  broken,  an  action  may  be  maintained  upon  it, 
although  its  breach  is  not  an  answer  to  a  complaint  upon 
the  note.  Hence,  it  is  insisted,  that  inasmuch  as  a  breach 
of  the  agreement  furnishes  a  right  of  action,  it  can  be  made 
available  as  a  defense,  by  way  of  counterclaim,  to  a  suit 
upon  the  note. 

But  we  are  of  opinion  that  such  defense  can  not  be  made 
available  by  way  of  counterclaim.  Admitting  that  such 
matter  arises  out  of,  or  is  connected  with  the  cause  of  action, 
and  might  be  the  subject  of  an  action  in  favor  of  the  de- 
fendant,, so  as  to  come  within  the  definition  of  a  counter- 
claim, still  there  was  no  breach  of  contract,  or  such  right  of 
action,  at  the  time  of  the  commencement  of  the  suit. 

Where  the  bringing  of  an  action  ia  the  breach  of  an 
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agreement,  but  where  such  breach  is  no  bar  to  the  action, 
it  seems  to  us  that  such  breach  is  no  defense  by  way  of 
eounterclaim,  as  no  such  defense  existed  at  the  time  the  suit 
was  brought.  But  were  this  not  so,  there  is  another  reason 
why  the  judgment  in  this  case  must  be  affirmed.  The  facta 
set  up  entitle  the  defendants,  at  most,  to  but  nominal  dam- 
ages. The  substantial  damages  for  a  breach  of  such  an 
agreement  would  be  the  enforcement  of  collection  before 
the  stipulated  time.  The  simple  commencement  of  a  suit 
would,  to  be  sure,  be  a  technical  breach  of  the  agreement 
not  to  sue ;  but  until  such  suit  was  prosecuted  to  final  judg- 
ilnent,  the  damages  could  be  but  nominal,  and  for  nominal 
damages  a  judgment  will  not  be  reversed.  Tate  v.  Bove^  9 
Ind.  13. 

The  judgment  below  is  affirmed,  with  costs,  and  one  per 
cent,  damages. 

Thomas  L.  Smith  and  M.  C>  Kerry  for  the  appellants. 

J.  and  A.  B.  CMinSy  for  the  appellee. 


■»  ♦  » 


Arkold  17.  Thb  Statb. 
APPEAL  from  the  La  Grange  Common  Pleas. 

HuNTEB  V.  Thb  Statb. 
APPEAL  from  the  Warrick  Common  Pleas. 

Applb  v.  Thb  Statb. 
APPEAL  from  the  Marion  Common  Pleaa 

Mat  v.  Thb  Statb. 
APPEAL  from  the  Oasa  Common  Pleas. 
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Smith  v.  Thb  Staxb. 
APPEAL  from  the  Vanderburgh  Common  Pleas. 

Pfr  Curiam. — The  informations  on  which  the  foregoing 
caases  are  based,  are  all  alike  defectiye,  because  they  faU  to 
aver  the  facts  which  are  necessary  to  give  the  Courts  of 
Common  Pleas  jurisdiction  to  try  them.  The  judgment^ 
and  convictions  therein  must,  therefore,  be  reversed,  and 
the  prisoners,  respectively,  returned  to  the  counties  whence 
they  came,  for  further  proceedings. 


»♦» 


Tompkins  and  Others  v.  The  Floyd  Cottntt  Aoricultxtral 
AND  Mechanical  Association  and  Another. 

A  oorporstioii  may,  be  required  to  answer,  as  a  judgment  debtor,  19 

prooeedings  supplementary  to  executions. 
Persons  holding  assets  of  a  corporation,  which  is  a  judgment  debtor 

and  defendant,  may  be  compelled  to  answer  as  to  suoh  assets,  in  a 

proceeding  supplementary  to  execution. 
In  such  proceedings  the  law  fixes  the  first  day  of  the  ensuing  term 

for  answers  to  be  made,  but  a  different  day  may  be  designated. 

APPEAL  from  the  Floyd  Common  Pleas. 

Hanna,  J. — This  was  a  proceeding,  under  the  statute, 
supplementary  to  execution,  against  the  association,  averred 
to  be  a  corporation,  and  Winstandley,  who  is  alleged  to  have  * 

fiindi^i^  ^^B  hands,  etc. 

It  appears  the  complaint  was  filed  in  the  vacation  of  the 
Court,  and  absence  of  the  judge.  The  clerk  issued  an  ordi- 
nary summons,  requiring  said  defendants  to  appear  on  the 
$econd  day  of  the  next  term  of  the  said  Court,  and  answer, 
ete.  This  was  served  on  the  association  by  reading  to  its 
president,  and  on  the  other  defendant  by  reading. 
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An  order  was  also  made  and  issued  by  said  clerk,  requir- 
ing said  defendants  to  appear  before  the  Judge  of  said  Court, 
on  the  second  day  of  the  next  term,  to  answer,  etc.,  as  to 
property,  etc.  This  was  served  by  leaving  a  copy  with  the 
president  and  Winstandley. 

The  defendants,  at  the  next  term,  entered  a  special  appear* 
ance,  for  the  purpose  of  moving  to  set  aside  said  summons 
and  order,  and  the  service  thereof,  for  reasons  stated  in 
writing.  This  motion  was  overruled.  Defendants  then  being 
ruled  to  answer,  said  association  filed  a  written  motion  to 
vacate  the  order  made  by  the  clerk,  requiring  them  to  appear 
and  answer,  etc.,  and  also,  at  the  same  time,  a  demurrer  to 
the  complaint.    Winstandley  also  demurred. 

The  motion  to  vacate,  and  the  demurrers,  were  sustained, 
which  rulings  are  complained  of  as  erroneous. 

The  complaint  avers,  that,  before  that  time,  on,  etc.,  a 
judgment  had  been  recovered,  by  plaintiffs,  against  the  said 
association,  for,  etc.,  in  the  Circuit  Court,  .etc.,  and  that  an 
execution  had,  on,  etc.,  been  issued,  and  returned  no  prop- 
erty, etc.,  and  that  said  judgment  remains  unpaid,  etc., 
and  charges  that  said  defendant  has  notes,  etc.,  to  a  large 
amount,  not  precisely  known,  and  on  persons  unknown,  etc., 
which  ought  to  be  applied,  etc.,  but  which  are  wrongfully 
withheld,  etc.,  and  that  Winstandley  has  property  to  the 
amount  of  six  hundred  dollars,  etc.,  and  is  indebted  in  a 
like  sum,  etc.    The  truth  of  the  complaint  was  sworn  to,  etc. 

The  grounds  of  objection  to  the  complaint  and  order 
appear  to  be,  that  such  proceedings  will  not  lie  against  a 
corporation ;  and  that,  by  the  order,  they  were  directed  to 
answer  on  the  second  day  of  the  term  of  the  Court;  and 
that  the  allegations  as  to  property,  etc.,  are  not  specific 
enough. 

As  the  statute  provides  the  mode  in  which  a  corpora- 
tion  may  answer  in  a  case  where  it  is  disclosed  that  aaseta 
are  held^  etc.,  by  such  corporation,  which  belong  or  are  due 
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—— ^^  I  I  1.  11  I  ■  I      I  , 

• 

to  the  judgment  debtor,  we  do  not  perceive  bat  that  it  may, 
in  the  same  manner,  be  required  to  answer  as  a  judgment 
debtor.  It  may  be  possible  that  the  proceeding  may  be 
maintained  against  the  debtors,  etc.,  of  a  corporation  judg- 
ment debtor,  where  they  are  known  and  are  made  defend- 
ants, without  the  said  corporation  being  compelled  to  be 
subjected  to  the  examination  provided  for  as  to  the  execu- 
tion defendant. 

We  are  of  opinion  that  those  who  may  hold  assets,  etc, 
of  a  corporation,  a  judgment  defendant,  can  be  compelled 
to  answer,  and  we  are  inclined  to  believe  that  the  statute 
gives  the  authority,  also,  to  proceed  against  the  corporation ; 
certainly  it  can  be  made  a  defendant  so  as  to  reach  those 
who  hold  its  assets,  etc. ;  and,  if  so,  why  not  for  all  purposes 
under  the  statute?    Bish  v.  Bradford^  17  Ind.  490. 

The  complaint  is  specific  enough  as  to  the  defendant 
Winstandley ;  but  whether  it  is  so  against  the  corporation 
as  to  any  other  rights,  credits,  or  effects,  is  doubtful. 

As  to  the  time  at  which  said  defendants  were  required  to 
answer,  etc.,  we  are  of  opinion  that  the  law  fixes  the  timo 
on  the  first  day  of  the  ensuing  term,  if  no  other  is  desig- 
nated ;  but  that  a  different  day,  even  in  term,  may  be  fixed* 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

John  H,  Stotsenburg  and  Thos.  M.  Brown^  for  the  appel- 
lants. 

Hwmas  L*  Smith  and  Jf.  (7.  EkrVj  for  the  appellees. 


•  »i 


Drbsser  and  Another  v.  Wood. 

The  clerk's  certificate  to  the  official  character  of  a  Justice  of  the 
1   Peace,  should  show  that  he  was,  at  the  time  when  the  proceedings 
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were  had,  or  judgment  was  rendered,  a  Jusiioe  of  the  Peacei  duly 
eommissioned  and  qualified  to  act  as  suoh. 

APPEAL  from  the  Allen  Circuit  Court. 

Davison,  J. —  Woody  who  was  the  plaintiff,  sued  John  and 
Almira  Dresser^  alleging,  in  his  complaint,  that,  on  the  4th 
of  May,  1859,  by  the  consideration  of  B.  J5.  Jackson^  a 
Justice  of  the  Peace,  duly  commissioned  and  qualified,  in 
and  for  the  township  of  CranCj  county  of  Paulding^  and 
State  of  OkiOj  he  obtained  judgment  against  the  defendants 
for  one  hundred  and  fifty-three  dollars  and  twenty-five  cents, 
together  with  costs,  taxed  at  one  dollar  and  eighty  cents,  a 
transcript  of  which  judgment,  duly  authenticated,  is  filed 
herewith,  and  plaintiff  avers  that  said  judgment  remains 
unpaid,  wherefore,  etc.  The  transcript  filed  with  the  com- 
plaint reads  thus: 

"  Smith  Wood  v.  Joel  Dresser  and  Almira  Dresser^  demand 
one  hundred  and  fifty-three  dollars  and  twenty-five  cents, 
Suit  No.  60,  Civil  Action,  April  28,  1859.  Plaintiff  filed  a 
promissory  note  for  collection,  which  is  in  these  words : 

"  Antwerp,  Decemier  25, 1858. 
"  One  day  after  date  we,  or  either  of  us,  promise  to  pay 
to  Smith  Woodj  or  bearer,  one  hundred  and  fifty  dollars, 
without  any  relief  from  appraisement  laws. 

<^  Joel  Dresseb, 
^'  Almira  Dresser. 

^  April  28, 1859. — ^Issued  summons  of  that  date  for  the  ap- 
pearance of  defendants  on  the  4th  of  May,  1859,  at  three 
o'clock,  P.  M.,  and  delivered  to  Stephen  Schooly^  constable ; 
summons  returned  by  constable,  indorsed. — Received  this 
writ,  April  24,  1859,  and  served  the  same  on  the  within- 
named  defendants,  May  the  4th,  1859.  The  defendants 
failed  to  appear  at  the  time  specified  in  the  summons^  and 
for  one  hoar  thereafter.  It  is,  therefore,  considered  by  xiie 
that  the  plaiutiJB^  Smiih  Wood^  recover  of  the  defendiuitSi 
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Jod  Dresser  and  Almira  Dresser,  one  hundred  and  fifty-three 
dollars  and  twenty-five  centfi,  with  coete,  etc. 

"B.  B.  Jackson,  J.  P. 

"  The  State  of  Ohio,  Paulding  county,  Orane  township :  I 
do  hereby  certify  that  the  within  and  foregoing  is  a  full  and 
true  copy  from  my  docket  of  the  proceedings  had  by  and 
before  me,  at  my  office,  in  said  township,  in  the  within- 
named  action.    May  the  11th,  1859. 

"  B,  B.  Jackson,  J.  P.,  of  the  aforesaid  township. 

"State  of  Ohio,  Paulding  county,  ss.:  I,  Sobert  Pureelly 
Clerk  of  the  Court  of  Common  Pleas  within  and  for  said 
county,  certify  that  B,  B.  Jacksony  Esq.,  whose  genuine  sig- 
nature is  affixed  to  the  foregoing  transcript,  wa^y  at  the  time 
of  signing  the  same,  a  Justice  of  the  Peace,  duly  authorized 
to  act  as  such  Justice,  and  that  full  faith  and  credit  are  due 
to  all  his  official  acts  as  such.  Given  under  my  hand  and 
the  seal  of  said  Court,  at  Paulding,  this  6th  of  June,  1859. 

"RoBBRT  PuRCELL,  Clerk/' 

The  issues  were  submitted  to  a  jury,  who  found  for  the 
plaintiff.    Motion  for  a  new  trial  denied,  and  judgment,  etc. 

The  evidence  is  upon  the  record.  It  consisted,  alone,  of 
the  transcript,  with  its  authentications,  as  set  forth  in  the 
complaint,  and  was  admitted,  over  the  objection  of  the  de- 
fendants. 

Against  the  validity  of  this  evidence,  it  is  contended  that 
the  certificate  of  the  Clerk  of  the  Paulding  Common  Pleas 
is  defective,  because  it  fails  to  allege  that  "  JB.  B.  Jackson 
was,  when  the  proceedings  were  had  or  judgment  rendered, 
duly  commissioned  and  qualified  to  act  as  Justice  of  the 
Peace."  This  position  is  well  taken.  See  2  R.  8.,  p.  90, 
sec.  247.  The  certificate  is  not  within  the  substantial  re- 
quirements of  the  statute ;  and  the  transcript,  for  that  rea- 
son, was  not  admissible  as  evidence. 
Vol.  XrX.— 26 
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Per  Cfuriam. — ^The  judgment  is  reversed,  witli  costs.  Cause 
remanded  for  farther  proceedings. 
Oram  and  Smithy  for  the  appellants. 


•  ♦♦ 


Cable  v.  Smoter. 

The  record  on  appeal  to  this  Court  must  show  that  the  bill  of  ez- 
oeptions  was  filed  within  the  term,  or  the  time  prescribed  by  the 
Court  for  its  filing  after  the  term,  or  it  will  not  be  considered  as 
constituting  any  proper  part  of  the  record  before  this  Court. 

APPEAL  from  the  Carrol  Common  Pleas. 

Davison,  J. — This  was  a  proceeding  commenced  before  a 
Justice  of  the  Peace,  under  ^'  An  act  concerning  the  unlawful 
detention  of  lands,  and  the  recovery  thereof."  "Approved 
May  19, 1852."  See  2  R.  S.,  p.  490.  Smoyer  was  the  plain- 
tiff below,  and  Cable  the  defendant.  Before  the  justice,  the 
defendant  obtained  a  judgment,  and  the  plaintiff  appealed. 
In  the  Common  Pleas,  to  which  the  cause  was  taken  by 
appeal,  there  was  a  verdict  for  the  plaintiff.  Motion  for  a 
new  trial  denied,  and  judgment. 

The  record  shows  that  this  cause  was  tried  on  the  19th 
of  September,  1860,  and  that  the  Court,  on  that  day,  upon 
its  refusal  to  grant  a  new  trial,  granted  defendant  leave 
to  file  his  bill  of  exceptions  within  ninety  days.  There 
arc,  in  form,  two  bills  of  exceptions  set  out  in  the  tran- 
script,  but  they  appear  to  have  been  filed  on  the  let  of 
January,  1861.  This  was  not  within  the  time  prescribed 
by  the  onier  of  the  Court,  and  the  bills  are,  therefore,  no 
part  of  the  record.  Simonton  v.  Plank  Road  Co.y  12  Ind. 
880.  Howard  v.  BurkCy  14  Ind.  85.  Peck  v.  Vankirk^  16  Id. 
154.  Maffit  V.  Pollardj  at  the  present  term.  As  the  assign- 
ments of  error  are  all  based  upon  the  supposed  bills  of 
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exceptions,  and  they  not  being  properly  in  the  record,  there 
is,  of  coarse,  nothing  before  us. 

Per  Curiam. — The  j  udgment  is  affirmed,  with  costs. 

Henry  M.  Chrahamj  for  the  appellant. 


•♦• 


Dillon  v.  Dobnb. 

APPEAL  from  the  Madison  Circuit  Court. 

Per  Curiam, — The  judgment,  in  this  case,  is  affirmed,  for 
the  reasons  given  in  McMahon  v.  Morrisony  16  Ind.  172,  the 
questions  arising  in  both  cases  being  similar. 

Judgment  affirmed,  with  costs. 

John  Brownleej  for  the  appellant. 
S.  Robinson^  for  the  appellee. 


•  »» 


Storm  v.  Worlanp. 

A  plea  to  the  jarisdiction  should  be  verified,  and,  if  not  verified, 
should  be  disregarded ;  and,  if  such  plea  having  been  disregarded 
in  a  cause  pending  before  a  Justice  of  the  Peace,  the  defendant 
plead  to  the  merits,  he  waives  all  questions  of  jurisdiction  over 
his  person,  and  such  questions  can  not  be  raised  on  appeal  to  the 
Common  Pleas  or  Circuit  Court,  by  amendment  or  otherwise. 

APPEAL  from  the  Shelby  Common  Pleas. 

WoRDRN,  J. — Suit  by  Storm  against  Worland,  before  a 
Justice,  to  recover  an  account,  etc.  Appeal  to  the  Common 
Pleas.  Before  the  Justice,  the  defendant  pleaded  to  the 
juriBdiction,  that  he  was  a  resident  of  another  township^ 
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but  did  Dot  aver,  in  his  plea,  that  there  was  any  Justice  in 
his  township  competent  to  act,  nor  was  his  plea  verified. 
The  Justice  seems  to  have  disregarded  this  plea,  and  very 
properly,  for  the  defects  specified ;  whereupon  the  defendant 
pleaded  to  the  merits,  and  judgment  was  rendered  against 
him.  In  the  Court  of  Common  Pleas,  the  defendant  asked 
and  obtained  leave,  over  the  objection  of  the  plaintiff,  to 
amend  his  plea  in  abatement,  by  adding,  that  there  were 
Justices  in  the  township  in  which  he  resided  competent  to 
try  the  cause,  and  by  adding  thereto  a  verification.  The 
plea,  as  thus  amended,  was  demurred  to,  but  the  demurrer 
was  overruled,  and  such  proceedings  were  had  as  that  the 
cause  was  dismissed  for  want  of  jurisdiction  in  the  Justice. 

This  proceeding  is  erroneous.  The  plea,  as  filed  before 
the  Justice,  was  evidently  bad,  and  properly  set  aside  or 
disregarded. 

When  the  defendant  pleaded  to  the  merits,  and  went  to 
trial,  he  waived  all  questions  of  jurisdiction,  as  effectually 
as  if  he  had  not,  in  the  first  place,  attempted  to  raise  any. 
Having  thus  given  the  S^ustice  jurisdiction  by  answering  to 
the  merits,  he  could  not  afterward,  on  appeal,  raise  any 
question  as  to  jurisdiction  over  his  person.  Ludwick  v. 
JBeckmirCj  15  Ind.  198. 

Per  Curiam. — ^The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded. 

ThonuLS  A.  Hendricks^  for  the  appellant. 


•  »* 


Bobbins  v,  Dishon. 

In  an  aotion  by  tlie  payee,  in  his  own  name,  upon  a  note  made  pay- 
able  to  him  as  trustee,  etc.,  the  voids  trustee,  etc.,  will  be  regarded 
as  mere  description  of  tbe  person,  and  an  answer  denying  hj»  title 
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to,  or  right  to  reeoter  upon,  said  not^,  sHouId  sbow  tbiit  he  ks« 
ooMod  to  be  sach  trustee,  etc. 

Where  a  township  trustee  lends  money  belonging  to  the  township,  in 
such  manner  as  to  make  the  loan  thereof  a  conversion  of  the 
money  to  his  own  use,  and  takes  a  note  payable  to  himself,  as 
trustee,  etc.,  he  would  be  liable,  on  his  bond,  for  said  money,  but 
the  township  would  have  no  right  of  action  on  such  note. 

An  answer  to  a  complaint  on  a  note,  setting  up  an  alleged  former  re- 
covery for  the  amount  of  said  note,  in  another  action,  should  be 
accompanied  by  a  copy  of  the  proceedings  and  judgment  in  said 
action. 

APPEAL  from  the  Orange  Common  Pleas. 

Hanna,  J.—Dishon  sued  Bobbins  on  a  note  made  to  the 
former,  by  the  name  of  ^^John  DishoUy  trustee  of  French 
Lick  township."  The  action  is  in  the  nsual  form  between 
individuals. 

The  defendant  answered :  1.  That  the  money  sued  for 
belonged  to  French  Lick  township,  and  not  to  Dishon^  and, 
therefore,  he  was  not  the  proper  party.  2.  That  a  judgment 
had  been  recovered  in,  etc.,  in  which  said  sum  sued  for  was 
included,  against  said  plaintiff,  said  defendant,  and  one  Bushy 
and  in  favor  of  one  McGracken^  trustee  of  French  Lick  town- 
ship, which  remains  unreversed  and  unsatisfied.  8.  Similar 
to  the  first,  but  avers  that  the  note  was  taken  for  money 
of  the  township  loaned,  and  that  Dishon  is  no  longer  trus- 
tee, etc. 

A  demurrer  was  sustained  to  said  answers,  which  raises 
the  only  question  in  the  case.    Judgment  for  the  plaintifiT. 

Regarding  the  words  ^^  trustee,  etc.,"  as  a  mere  description 
of  the  person,  the  first  and  third  paragraphs  of  the  answer 
are  insufficient,  because  the  first  does  not  show  but  that 
Dishon  was  still  trustee;  and  the  third  shows  that  he  had 
converted  the  money  of  the  township  to  his  own  use,  and, 
by  the  act  of  loaning  it,  had  made  himself  responsible,  on 
bis  bond.    The  township  could  have  no  right  of  action  on 
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8uch  note,  whatever  right,  if  any,  might  exist,  in  any  con- 
tingency, to  pursue  the  money  itself.  As  to  the  second 
paragraph,  there  is  no  copy  of  said  judgment,  etc.,  filed 
with  the  same,  and  it  is,  therefore,  bad. 

Per  Ouriam. — The  judgment  is  affirmed,  with  two  per 
cent,  damages  and  costs. 

A.  J.  SimpsoHj  for  the  appellant. 

Thomas  L.  Smithy  M.  C.  Kerr,  and  Jf.  S.  Mavity,  for  the 
appellee. 


»»t 


SwBBNT  and  Another  v.  Cochban. 

Where  a  complaint  is  filed  in  the  usnal  form,  on  a  note  and  aeoonnt, 
and  a  copy  of  the  note  and  a  bill  of  particulars  of  the  account  are 
filed  with  the  complaint,  and  also  an  affidavit,  m  attachment,  enti- 
tled of  the  cause,  and  in  the  form  prescribed  by  the  statute,  prop- 
erly verified,  is  filed,  and  thereupon  a  writ  of  attachment  is  issued, 
it  is  error  to  quash  the  attachment  for  insufficiency  of  the  affidayii. 

APPEAL  from  the  Boone  Circuit  Court. 

Per  Curiam. — Sweeney  and  McClelland  sued  Cochran  on  a 
note.  They  filed  together,  in  the  clerk's  office,  a  complaint 
on  the  note,  a  copy  of  the  note,  and  an  affidavit  and  bond 
for  an  attachment.  The  affidavit  for  the  attachment  is  in 
the  language  of  the  form  prescribed  by  statute,  (2  G.  &  H., 
p.  882,)  and  being  filed  with  the  complaint  on  the  cause  of 
action,  and  being  titled  with  the  names  of  the  parties,  etc., 
was  sufficient.  The  Court  quashed  the  attachment  becanse 
the  affidavit  was  not  sufficient. 

The  judgment  on  the  note  is  affirmed,  that  quashing  the 
attachment  is  reversed,  with  costs. 

W.  Griffin^  J.  E.  McDonald^  and  A.  L.  Boache,  for  the 
appellants. 
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FowLEK  V.  Johnson  and  Others. 

In  1837,  A  agreed,  by  title-bond,  to  convey  to  B,  a  certain  tract  of 
land,  on  the  payment  of  two  hundred  dollars  in  hand,  one  hundred 
and  thirty  dollars  on  September  24th,  1837;  one  hundred  and 
twenty  dollars  September  24th,  1838 ;  one  hundred  and  ten  dollars 
September  24th,  1839,  and  received  the  payment  in  hand.  In 
1837,  B  assigned  his  interest  in  the  bond  to  C,  who  assigned  his 
interest  to  D,  and  the  latter  paid  to  A  the  first  of  the  deferred  pay- 
ments. D  failed  to  pay  the  last  two  installments,  and,  after  his 
failure,  in  1841,  A,  without  having  tendered  a  deed,  or  demanded 
payment  of  any  one,  sold  the  property  to  E,  both  A  and  E  having 
notice  of  the  assignment  of  the  bond  to  D.  E  took  possession  of 
the  property,  and  expended  nine  hundred  dollars  in  improvements 
on  it.  In  1842,  D  assigned  the  bond  to  F,  and  in  1850,  the  latter 
tendered  to  A  the  balance  due  on  the  property,  and  demanded  a 
deed,  and  A  refused  to  receive  the  money,  or  make  a  deed,  or  have 
any  thing  further  to  do  with  it. 

Held,  that  F  was  entitled  to  recover  of  A  the  amount  of  money  paid, 
with  interest,  because  the  acts  of  A  sufficiently  indicate  an  election, 
on  his  part,  to  rescind  the  contract  evidenced  by  the  bond. 

APPEAL  from  the  Elkhart  Circuit  Court. 

Pbrkins,  J. — On  the  14th  of  January,  1837,  Henry  John' 
son  agreed,  by  title-bond,  to  convey  a  lot  of  ground  to 
Taylor  and  GarrisoUj  in  consideration  of  five  hundred  dol- 
larsy  to  be  paid  by  them  as  follows :  Two  hundred  dollars  in 
hand ;  one  hundred  and  thirty  dollars  September  24th,  1837 ; 
one  hundred  and  twenty  dollars  September  24th,  1838 ;  and 
one  hundred  and  ten  dollars  September  24th,  1839.  The 
two  hundred  dollars  were  paid  in  hand.  On  the  9th  of 
May,  1837,  Garrison  assigned  his  interest  in  the  bond  to 
Tayl&r.  In  August,  1887,  Taylor  assigned  the  bond  to  Gold- 
smith.  In  September,  1837,  Goldsmith  paid  the  installment 
of  one  hundred  and  thirty  dollars  which  then  fell  due. 

We  now  have  Goldsmith  holding  Johnson^s  bond  for  a 
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deed  to  the  lot,  on  the  payment  of  two  installments  of  pur- 
chase money,  one  of  one  hnndred  and  twenty  dollars,  in 
September,  1838,  and  one  of  one  hundred  and  ten  dollars^ 
in  September,  1839 ;  three  hundred  and  thirty  dollars  of  the 
purchase  mouey  having  already  been  paid.  The  two  install- 
ments remaining  unpaid,  amount,  we  discover,  to  two  hund- 
red and  thirty  dollars.  The  entire  installments,  it  will  be 
seen,  include  sixty  dollars  of  interest. 

Goldsmith  failed  to  pay  the  last  two  installments,  and  after 
his  failure,  to-wit.,  on  the  21st  of  April,  1841,  JohnsoUy  with- 
out having  ever  tendered  a  deed  to,  or  demanded  payment 
of,. any  one,  sold  and  conveyed  the  lot  to  one  Reuben  Ghapin^ 
for  three  hundred  dollars,  Johnson  and  Chapin  both  having 
notice  of  the  assignment  of  the  bond  to  Goldsmith.  Chapin 
took  possession,  and  expended  upon  the  lot  nine  hundred 
dollars  in  improvements.  In  December,  1842,  Goldsmith  as- 
signed the  bond  to  Fowler^  the  plaintiff  in  this  suit.  Early 
in  1850,  Folder  tendered  the  balance  due  on  the  lot,  and 
demanded  a  deed,  but  Johnson  refused  to  accept  the  money, 
or  make,  or  cause  to  be  made,  a  deed  for  the  lot,  or  to  have 
any  thing  further  to  do  in  the  premises.  In  June,  1850, 
Fowler  filed  his  bill  in  chancery,  setting  forth  the  facts  and 
praying  for  the  repayment  of  the  purchase  money  paid  on 
the  bond,  with  interest,  and  for  general  relief.  The  issues 
in  the  cause  were  not  made  up,  it  seems,  from  the  transcript, 
till  1857,  when  the  cause  was  referred  to  a  referee  for  trial, 
who  reported  in  1859,  and  upon  whose  report  there  was 
judgment  for  the  defendants. 

As  to  the  practice  to  be  pursued  in  suits  tried  by  referees, 
see  Boyal  v.  Baer,  17  Ind.  832,  and  cases  cited. 

We  need  not  inquire  whether  this  suit,  under  the  old  prac- 
tice, should  have  been  on  the  law  or  chancery  side  of  the 
Court,  because,  as  the  issues  in  it  were  not  made  up  till 
long  after  the  new  code  of  practice  was  adopted,  consolidat- 
ing the  two  systems  into  one,  if  the  pleading,  called  a  biU  in 
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chancery  instead  of  a  complaint,  contained  facts  sufficient 
to  constitute  a  cause  of  action  in  a  suit  under  the  code,  that 
was  sufficient. 

Did  it  contain  facts  sufficient?  for,  if  it  did,  as  the  facts 
were  found  true  by  the  referee,  the  plaintiff  should  have 
recovered.  The  referee  decided  against  the  plaintiff,  on  the 
ground  that  the  laches  were  not  such  as  to  bar  a  specific 
performance,  and  that,  as  Chapin  purchased  with  notice,  such 
performance,  so  far  as  laches  were  concerned,  could  be  ad- 
judged against  him ;  that  the  remedy  of  the  plaintiff  must 
be  sought,  therefore,  by  a  suit  for  such  performance,  and 
not  by  a  suit  to  recover  back  purchase  money  paid,  and 
that,  though  the  lapse  of  time  was  not  such  as  to  bar  spe- 
cific performance,  yet  the  fact  of  ChajpirCs  improvements, 
though  he  made  them  with  notice,  was  a  bar  to  a  judgment 
for  specific  performance.  Such,  if  we  comprehend  aright 
the  referee's  report,  was  the  view  he  took  of  the  case,  and 
which  was  adopted  by  the  Circuit  Court  in  ^confirming  his 
report.  We  think  too  narrow  and  partial  a  view  was  taken 
of  the  case  below. 

A  party  may  have  an  election,  either  to  enforce  a  con- 
tract, or  to  treat  it  as  rescinded,  and  recover  back  the 
purchase  money  paid.  In  the  case  at  bar,  Johnson  might 
have  tendered  a  deed  and  demanded  the  purchase  money, 
on  the  day  the  last  installment  fell  due,  and  he  would  thus 
have  saved  himself  from  default,  would  have  placed  himself 
in  a  situation  in  which  he  could  have  stood  upon  the  con- 
tract, and  sued  upon  it,  under  the  old  system,  in  law,  or  in 
eqnity,  to  recover  the  balance  of  his  purchase  money ;  or  he 
could  have  neglected  to  tender  a  deed  on  the  day,  and 
yet,  within  a  reasonable  time  afterward,  tendered  it,  and 
thus  saved  a  right  to  sue  in  equity  for  his  purchase  money; 
but  he  could  have  sued,  neither  at  law,  nor  in  equity,  with- 
out having  first  tendered  a  deed. 
Bo,  on  the  other  hand,  the  holder  of  the  bond,  npon  the 
Vol,  XIX.— 27 


210  SUPREME  COTJRT  OF  INDIANA. 

Powler  V.  Johnion  and  Others. 

day  the  last  installment  became  doe,  conld  tender  that  in- 
stallment, the  previous  one  having  been  paid,  and  demand 
a  deed,  and  thus  enable  himself  to  stand  upon  the  contract, 
and  sue  upon  it,  at  law  for  damages,  in  equity  for  specific 
performance.  Or  he  could  neglect  to  tender  the  balance  of 
purchase  money  on  the  day,  and  yet  tender  it  in  a  reason- 
able time  afterward,  and  still,  no  other  obstacle  intervening, 
sue  in  equity  for  specific  performance.  And  either  party, 
under  the  code,  could  maintain  the  action  for  redress  allowed 
by  it,  where  either  the  action  at  law,  or  in  chancery,  could 
have  been  maintained  under  the  old  system. 

But  both  parties  to  a  contract  may  abandon  it,  so  that  it 
can  not  be  made  the  ground  of  an  action  by  either ;  in  other 
words,  parties  may  rescind  a  contract  either  before  or  after 
breach;  and  after  breach,  certainly,  by  parol;  that  is,  by 
simple  mutual  consent.  And  where  one  desires,  or  proposes 
to  rescind,  the  other  may  be  in  a  situation  to  accept  hia 
proposition,  concur  in  his  wish  to  rescind,  or  to  refuse  so  to 
do,  stand  upon  the  contract,  and  enforce  it  specifically,  or 
sue  for  damages  for  its  breach.  In  the  case  at  bar,  when 
Fowler  tendered  the  purchase  money,  and  demanded  a  deed, 
suppose  Johnson  had  replied :  "  I  '11  have  nothing  more  to  do 
with  the  contract;  I  intend  to  rescind  it;"  and  that  Fowler 
bad  replied :  ^^  I  do  not  intend  to  rescind ;  I  will  sue  you  on 
the  contract."  This  course  he  might  have  taken.  But,  sup- 
pose again,  he  had  replied :  "  Very  well ;  rescinded  let  the 
contract  be;"  what  would  have  been  the  result?  The  con- 
tract would  have  been  rescinded  by  mutual  consent,  and  the 
legal  consequence  would  have  followed,  that  the  parties 
must  be  placed,  as  near  as  possible,  in  statu  quo^  to  do  which 
Johnson  would  have  to  return  the  purchase  money  he  had 
received,  etc. 

Now,  upon  the  facts  in  this  case,  such  consent  to  recision 
is  inferable.  After  the  day  on  which,  at  law,  the  last  install- 
ment of  the  purchase  money  was  to  be  paid,  Johnson,  instead 
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of  tendering  the  deed  and  demanding  the  money,  thus  stand* 
ing  upon  the  contract,  not  only  neglected  to  do  this,  hut 
conveyed  the  property  to  a  third  person ;  and  when  per- 
formance of  his  original  contract  was  demanded  of  him,  he 
refosed  to  have  any  thing  further  to  do  with  the  matter. 
Here  was  evidence  of  a  determination  to  rescind  on  his 
part.  Now,  what  did  Fowler  do  ?  He  proceeded  to  sue  to 
recover  hack  his  purchase  money.  This  was  a  concurrence 
in  the  determination  of  Johnson  to  rescind.  See  cases  in 
point  in  that  valuable  work,  the  2d  ed.  of  Fry  on  Specf. 
Perf.,  chap.  23,  commencing  top  p.  889.  See,  also,  Orom- 
wdl  V.  Wilkisony  18  Ind.  365. 

Per  Curiam, — The  judgment  below  is  reversed,  with  costs*. 
Cause  remanded  for  a  new  trial,  with  leave  to  amend,  etc. 

J,  H,  and  M.  Baker^  for  the  appellant. 

J".  A.  Listony  for  the  appellees. 


Thb  State  on  the  Relation  of  Conner  r.  Bbyneabson. 

A  prosecuting  witness  in  a  prosecation  for  bastardy  may,  in  open 
Conrt,  dismiss  the  proceeding,  under  the  approval  of  the  Court, 
but  if  she  compromise  out  of  Court,  such  compromise  must  be 
speoially  pleaded,  by  the  defendant,  to  be  ayailable. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Per  Curiam. — The  prosecuting  witness  may  appear  in  open 
Court  and  dismiss  a  prosecution  for  bastardy,  under  the  ap- 
proval of  the  Court. 

If,  however,  she  compromise  the  matter  out  of  Court,  to  be 
available,  such  compromise  must  be  set  up  in  an  answer,  to 
which  replies  may  be  filed.     The  State  v.  WUson^  16  Ind,  184. 
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The  judgment  is  reversed,  with  costs.    Cause  remanded 
for  further  proceedingSy  etc. 
Nave  and  WUherow^  for  the  appellant 
L.  M.  Campbell^  for  the  appellee. 


»•• 


TouSBT  V.  Taw  and  Another. 
The  ease  of  Bingham  v.  Kimbally  17  Ind.  396,  approved  and  followed. 

APPEAL  from  the  Vigo  Circuit  Court 
Perkins,  J. — ^This  was  an  action  brought  against  Tbi^ey, 
as  acceptor  upon  a  bill  of  exchange,  as  follows : 

"$l,515TVff  Philadelphia,  Sept  19, 1869. 

"Ninety  days  after  date,  pay  to  the  order  of  ourselves, 
fifteen  hundred  and  fifteen  jVu  dollars,  value  received,  and 
charge  the  same  to  account  of  Taw  &  Beers. 

« To  R.  TousEY,  Esq., 

"  Treasurer  Terre  EautCy  Alton  and  St.  Louis  B.  B.  Co.^ 
Terre  HautCy  IndP 

And  accepted :  "  R.  Tousby,  Treasurer.*' 

Tov^ey  answered  in  two  paragraphs.  1.  The  general  de- 
nial. 2.  That  the  Terrt  Haute^  Alton  and  St.  Louis  Bail- 
road  Company  is  a  corporation,  and  was  indebted  in  three 
notes  to  Taw  and  Beers^  given  for  oil  furnished  to  the  com- 
pany; that  the  bill  was  drawn  and  accepted  for  the  pur- 
pose of  consolidating  the  debt  into  one  obligation,  and  was 
for  no  other  consideration;  that  Tousey  was  treasurer  and 
financial  agent  of  the  company,  with  full  authority  to  accept 
the  bill;  that  the  bill  was  accepted  for  the  company,  and 
that  it  was  known  to  Taw  and  Beers^  and  so  understood  to 
be  the  acceptance  of  the  corporation,  and  not  that  of  Touseif 
personally. 
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To  this  paragraph  Taw  and  Seers  demurred,  and  the  de^ 
murrer  was  sustained  by  the  Court,  and  exception  reserved. 
At  the  trial  the  bill  and  acceptance  were  the  only  evidence 
given  in  the  cause,  and  the  Court  found  against  Tousey  for 
one  thousand  six  hundred  and  seventy-one  dollars  and  nine 
cents,  and  overruled  a  motion  for  a  new  trial;  which  decis- 
ion of  the  Court  was  also  excepted  to,  and  Tousey  appeals. 

This  case  falls  exactly  within  Bingham  v.  Kiwbally  17  Ind. 
896.  It  is  also  contended  that  the  suit  should  be  against 
the  corporation,  on  the  ground  that  the  note  appears,  on 
its  face,  to  be  that  of  the  corporation,  executed  by  her  agent, 
and  to  this  point  the  following,  among  other  authorities, 
are  cited.  Herod  et  al.  v.  Bodman,  16  Ind.  241.  Bank  of 
Genessee  v.  Patchin  Bank^  19  (N.  T.)  Rep.,  p.  812.  F.  and  M\ 
Bank  v.  Troy  City  Banky  1  Doug.  (Mich.)  Rep.  458.  Also, 
16  M.  A  W.  880.  21  Conn.  627.  11  Ohio  St.  Rep.  158. 
1  Am.  L.  Cases,  8d  ed.  602.  Ang.  and  Ames  on  Corp.,  8d 
ed.  285.  1  Par.  on  Cont.  47.  Story  on  Agency,  see.  164. 
Bee  also,  especially,  Houston  v.  Washington  Township^  etc., 
18  Ind. 

The  judgment  is  reversed,  with  costs.  Cause  remanded,  etc. 

J.  P.  Ushery  Ballard  Smithy  Usher  and  Patton,  for  the 
appellant. 

JticAard  W.  Thompson^  for  the  appellees. 


»»< 


Pabkbr  v.  Thomas. 

Wbere  the  rights  of  a  corporation  are  derived  from  a  public  law,  the 
fact  that  the  agents  of  the  corporation,  in  order  to  induce  others 
to  contract  with  it,  or  subscribe  to  its  capital  stock,  made  false 
end  fraudulent  representations  to  them  as  to  its  rights,  constitatet 
n»  W  to  aft  action'  os  0«ch  contract  or  subecriptioa. 
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Where  a  sabscription  is  made  to  the  capital  stock  of  a  railroad  com- 
,paiiy,  upon  the  express  condition  that  the  road  shall  be  located 
within  a  certain  distance  of  a  specified  place,  such  condition  will 
be  construed  to  be  a  condition  precedent ;  and  the  giving  of  uncon- 
.ditional  notes  for  such  subscription,  unless  so  intended  by  the  par- 
ties, does  not  waive  the  performance  of  the  condition  precedent; 
and  the  failure  of  such  performance  may  be  pleaded  in  bar  of  a 
recovery  on  such  notes. 

Where  an  answer  consists  of  several  paragraphs,  and  a  single  demur- 
rer is  filed  thereto,  in  which  the  plaintiff  says  "  he  demurs  to  each 
paragraph  of  the  answer,"  etc.,  the  demurrer  must  be  taken  dis- 
tributively,  and  is  equivalent  to  a  separate  demurrer  to  each  para- 
graph^ and  may,  therefore,  be  overruled  as  to  part,  and  sustained 
as  to  part  of  the  paragraphs. 

APPEAL  from  the  Shelby  Common  Pleas. 

WoRDEN,  J. — This  was  an  action  by  Parker  against  Thomas^ 
upon  promissory  notes  executed  by  the  latter  to  the  Fort 
Wayne  and  Southern  Railroad  Company j  and  by  the  company 
indorsed  to  the  plaintiff.  The  notes  bear  date  December 
29,  1853. 

The  defendant  ansv^ered  in  four  paragraphs,  in  substance 
as  follows : 

1.  That,  on  the  —  day  of  August,  1853,  he  subscribed  for 
sixteen  shares  of  the  capital  stock  of  the  railroad  company, 
on  the  following  conditional  subscription,  viz.:  "We,  the 
undersigned,  promise  to  pay  to  the  president  and  directors 
of  the  Fort  Wayne  and  Southern  Railroad  Company  twenty- 
five  dollars  for  each  share  of  stock  set  opposite  our  names, 
as  follows,  to-wit :  four  per  cent,  in  sixty  days,  and  the  bal- 
ance in  six  semi-annual  payments,  provided  that  said  road 
is  located  within  one-fourth  of  a  mile  of  the  plat  of  the 
town  of  Westportf  in  Decatur  county,  Indiana;  and  when 
said  road  is  so  located,  we  authorize  the  agents  of  the  com- 
pany to  transfer  our  names  and  stock  into  the  regular 
stock  book  of  the  company j "  that  afterward,  on  the  dtii  of 
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December,  1858,  he  paid  the  four  per  cent,  on  the  subscrip- 
tion, and  gave  his  notes  for  the  balance,  which  are  the  notes 
now  sued  upon ;  that  at  the  date  of  the  subscription  of  the 
stock,  and  of  the  execution  of  the  notes,  he  was  a  resident 
of  Decatur  county,  and  the  owner  of  real  estate  therein,  and 
desirous  of  having  the  road  located  and  constructed  through 
said  county ;  that  the  charter  of  the  company  contains  the 
following  provision :  [here  follows  a  provision  in  the  charter 
of  the  company  which  it  is  unnecessary  to  set  out  in  this 
opinion;]  that  the  company,  through  her  agents  and  serv- 
ants, in  order  to  induce  the  execution  of  the  subscription 
and  the  notes,  falsely,  etc.,  represented  that  the  company 
had  a  right  to  construct  a  railroad  from  Mundetown  to  Jef- 
fersonvilley  passing  through  Bushville^  Greensburghj  and  West- 
portj  in  Decatur  county,  Vernon^  in  Jennings  county,  thence 
to  Jeffersonville;  and  that  said  towns  of  Bushville^  Greens- 
burghy  Vernon^  and  Jeffersonville  had  been  fixed  upon  as 
the  route,  and  that  these  had  been  determined  upon  as  the 
points  through  which  the  road  would  pass,  and  that  Jeffer- 
sonville had  been  fixed  upon  as  the  southern  terminus  of  the 
road,  by  a  resolution  of  the  board  of  directors;  that  said 
representations  were  false,  and  known  to  be  so  by  the  agents 
and  servants  of  the  company;  that  by  the  charter  of  the 
company  she  had  no  right  to  locate  and  construct  a  road 
from  Mundetown  to  Jeffersonville;  that  on  the  5th  of  October, 
1853,  the  company  fixed  upon  and  located  the  southern 
terminus  of  the  road  at  Colurfibus^  in  Bartholomew  county, 
by  a  resolution  of  her  board  of  directors,  which  resolution 
is  set  out;  that  said  defendant,  at  the  time,  etc.,  was  igno- 
rant of  such  location,  which  would  make  it  impossible  for 
the  company  to  make  Greensburgh  and  Westport  points,  and 
Jeffersonville  the  southern  terminus,  in  accordance  with  the 
representations ;  also,  that  there  never  was  a  legal  location 
of  the  southern  terminus  of  the  road  at  Jeffersonville. 
2.  That  the  defendant  subscribed  for  stock  and  gave  the 
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notes  as  set  forth  in  the  first  paragraph ;  that  the  company, 
by  her  agents  and  servants,  in  order  to  induce  the  execution 
of  the  notes,  falsely,  etc.,  represented  to  the  defendant,  in  a 
public  speech,  made  at  the  Methodist  Church  in  Westporty 
that  the  company  was  amply  able  to  build  the  road;  that 
she  had  stock  already  subscribed  sufficient  to  do  so,  and 
that  the  final  completion  within  three  years  was  a  fixed 
fact ;  that  the  stock  would  pay  heavy  dividends,  and  be  the 
best  investment  the  defendant  and  others  present  at  the 
meeting  could  make;  that  the  subscription  in  Decatur 
county  should  be  used  in  the  construction  of  the  road 
through  that  county,  only,  and  would  not  be  called  for 
until  the  work  was  progressing ;  that  if  the  people  of  De- 
catur  county  would  subscribe  a  small  amount  more  to  make 
up  their  quota,  the  middle  division  would  be  put  under  con- 
tract during  the  coming  winter ;  all  of  which  representations 
were  false,  and  known  to  be  so  by  said  agents  and  servants ; 
that  at  the  time,  etc.,  the  defendant  lived  in  a  secluded  and 
retired  portion  of  the  county,  and  was  ignorant  of  the  means 
and  prospects  of  the  company;  that  at  the  tinie,  etc.,  the 
company  had  not  the  means  to  construct  the  road,  and  is 
now  insolvent,  and  has  abandoned  the  construction  of  the 
road. 

3.  That  at  and  prior  to  the  time  of  the  subscription,  the 
defendant  was  the  owner  of  a  large  amount  of  real  and 
personal  property,  at  and  near  the  town  of  Westporty  and 
engaged  in  the  mercantile  business  at  said  town,  which 
property  would  be  greatly  enhanced  in  value,  and  which 
business  would  be  greatly  improved  and  promoted  by  the 
construction  of  a  railroad  through  or  near  said  town;  that 
about  the  time  of  the  subscription  the  company  caused  her 
agents  to  go  over  said  county  of  Decatur^  among  the  people, 
in  different  directions,  which  agents  falsely  and  fraudulently 
represented  that  the  railroad  passing  through,  etc.>  near 
•aid  town  of  Westporty  would  be  speedily  constructed,  if  the 
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people  of  the  county  of  Decatur  would  take  hold  and  sub- 
ecribe  stock  to  take  the  same  through  said  county;  that 
the  company  had  ample  means  to  construct  and  furnish  the 
road,  already  subscribed ;  that  it  would  be  finally  completed 
in  three  years ;  that  it  would  be,  in  a  very  short  time,  located 
and  put  under  contract  from  MunciCy  in  Delaware^  to  Ver-- 
noUy  in  Jennings  county ;  that  said  agents  held  meetings  in 
Wes^ort  and  other  places  in  the  county,  which  defendant 
attended,  where  said  agents  repeated,  in  the  strongest  terms, 
the  aforesaid  false  representations  as  to  the  ability  of  the 
company  to  construct  and  put  in  operation  their  road,  and 
that  she  would  forthwith  proceed  to  locate  and  put  the 
same  in  operation  between  said  points;  by  means  of  which 
etc.,  the  public  was  excited  and  amazed,  and  made  to  believe 
that  the  company  had  the  ability,  and  would  so  locate  and 
construct  the  road.  The  defendant,  relying  on  said  false 
representations,  and  believing  the  same  to  be  true,  sub* 
scribed  to  the  capital  stock  of  the  company,  as  set  forth  in 
the  first  paragraph  of  the  answer.  And  afterward,  on,  etc., 
the  said  company,  by  her  agents  repeating  said  false  repre« 
sentations,  and  representing  that  it  would  be  to  the  interest 
of  the  company  to  close  up  said  subscription  by  giving  a 
note  for  the  amount  thereof,  and  would  not  injure  the 
defendant,  as  the  company  had  ample  means,  and  would 
immediately  go  to  work  and  locate,  and  let  the  work  on  the 
central  division  of  the  road,  and  construct  the  road,  as  soon 
aa  the  same  could  be  done,  with  reasonable  diligence ;  and 
that  the  same  would  be  complete,  within  three  years,  within 
one-fourth  of  a  mile  of  said  town  of  Westportf  according  to 
the  conditions  of  the  subscriptions,  and  that,  if  the  defend* 
ant  and  others  did  not  close  up  their  subscriptions,  the 
books  of  the  company  would  be  closed,  and  they  would  not 
be  permitted  to  take  said  stock;  and  that  the  notes,  when 
given,  would  be  applied  exclusively  to  the  construction  of 
the  road  through  said  county  of  Decatur ^  the  defendant, 
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relying  upon  all  of  said  false  and  fraudulent  representa- 
tions, and  believing  the  same  to  be  true,  made  and  executed 
the  notes  on  which  the  suit  is  brought,  for  no  other  or  dif- 
ferent consideration ;  that  the  company  has  not  located  or 
constructed  the  road  within  one-fourth  of  a  mile  from  West- 
porty  nor  at  any  other  place  within  or  through  said  county ; 
that  the  said  company  had  not,  at  the  time  when,  etc.,  nor 
has  it  yet,  the  means  subscribed  to  construct  said  road,  but 
has  been  and  is  insolvent ;  all  of  which  representations  were 
false,  and  known  to  be  so  by  said  agents,  when  they  were 
made. 

4.  That  the  defendant  was  the  owner  of  property,  and 
engaged  in  the  mercantile  business,  as  in  the  last  paragraph 
set  forth ;  that,  in  order  to  aid  in  the  construction  of  the 
road  which  was  to  run  through  or  near  said  town  of  West^ 
port,  he  made  the  conditional  subscription  set  out  in  the 
first  paragraph;  that  afterward,  on  the  Ist  of  December, 
1853,  the  company,  by  her  agents,  falsely  and  fraudulently 
represented  that  she  was  amply  able  to  go  on  and  locate  and 
construct  said  road,  and  complete  the  same  in  three  years, 
and  that  she  was  about  to,  and  would  forthwith  proceed  to 
construct  the  same  through  the  county  of  Decatur^  and 
within  one-fourth  of  a  mile  of  Westporty  according  to  the 
terms  of  the  subscription,  and  that  to  enable  her  to  do  so, 
it  was  important  and  necessary,  and  that  it  would  be  better 
that  said  defendant  should  give  his  notes  for  the  amount  of 
his  subscription,  that  the  same  might  be  applied  to  the  con- 
struction of  the  road  through  said  county ;  and  the  defendant, 
confiding  in  these  representations,  and  believing  them  to  be 
true,  and  being  ignorant  of  the  facts,  executed  the  notes 
described  in  the  complaint;  that  the  company  has  not  yet 
located  or  constructed  her  road  within  one-fourth  of  a  mile 
of  the  plat  of  the  town  of  Westporty  or  at  any  other  point 
near  said  town,  and,  at  the  time,  was  not  about  to  proceed, 
etc. ;  that  said  company  was,  at  said  time,  entirely  unable  to 
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coDstruct  said  road,  etc.;  that  she  had  sot  the  means  to 
construct  the  same,  and  that  she  has  since  wholly  abandoned 
said  route ;  that  she  has  not  performed  any  work  thereon 
between  the  town  of  MuneiCy  in  Delaware  county,  and  Ver- 
noTfiy  in  Jennings  county,  and  does  not  intend  to  do  so ;  that 
at  the  time  of  making  the  false  representations,  the  com- 
pany had  no  intention  of  locating  or  constructing  her  road 
within  one-fourth  of  a  mile  of  the  town  of  Westport^  or  at 
any  other  point  running  through  said  county,  but  knowing 
that  unless  said  defendant  could  be  induced  to  believe  that 
the  road  would  be  speedily  located  and  constructed,  and 
that  the  company  had  the  means  to  locate  and  construct 
the  same  as  aforesaid,  he  would  not  give  his  said  notes,  the 
company  made  said  false  and  fraudulent  representations  to 
deceive  and  defraud  him,  wherefore,  etc. 

A  demurrer  was  overruled  to  each  paragraph  of  this 
answer,  and  the  plaintiff  excepted.  Issues  were  formed  and 
tried,  resulting  in  a  verdict  and  judgment  for  the  defendant. 

Were  the  several  paragraphs  of  the  answer  good?  This 
is  the  question  that  first  claims  our  attention. 

The  allegation  in  the  first  paragraph,  that  the  company 
falsely  represented  that  she  had  a  right  to  construct  a  road 
from  Muncie  to  Jeffersonvilhy  adds  nothing  to  the  other  facts 
therein  stated.  That  representation  was  upon  matter  of  law. 
Whether  the  company  had  such  right  depended  upon  her 
charter,  which  was  a  public  law,  and  of  which  the  defend- 
ant was  bound  to  take  notice. 

The  other  allegations  in  the  several  paragraphs,  of  repre- 
eentations  in  respect  to  the  ability  of  the  company  to  con- 
struct the  road,  and  the  time  within  which  it  would  be  done, 
etc.,  are  not  suf&cient  to  avoid  the  contract.  The  case  of 
JSish  V.  Bradfordy  17  Ind.  490,  is  decisive  upon  these  ques- 
tions. 

The  first  paragraph  alleges  that  the  company  had,  by  res- 
olution, fixed  upon  Columbus^  in  Bartholomew  county,  as  the 
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fiouthem  terminus  of  the  road,  thereby  rendering  it  impos- 
Bible  to  make  Greensburgh  and  Westport  points,  etc. 

The  third  alleges  that  the  company  had  not  located  or 
constructed  the  road  within  a  fourth  of  a  mile  of  Westport ^  etc. 

The  same  allegation  is  to  be  found  in  the  fourth.  Outside 
of  these  allegations,  none  of  the  paragraphs  set  up  matter 
which  is  a  valid  defense.  . 

The  second  paragraph  is  clearly  bad,  for  the  double  reason 
that  the  representations  are  not  such  as  to  bar  the  action, 
and  it  is  not  alleged  that  the  defendant  believed  them,  or 
relied  upon  them,  or  that  his  subscription  was,  in  any  de* 
gree,  induced  by  them. 

Returning  now  to  the  first,  third,  and  fourth  paragraphs, 
the  question  arises :  Whether  they  were  good,  in  consequence 
of  the  allegations  denying  the  location  of  the  road  as  pro- 
vided for  by  the  terms  of  the  subscription?  The  original 
subscription  was  upon  the  condition  that  the  road  should  bo 
located  within  one-fourth  of  a  mile  of  the  plat  of  the  town 
of  Westport.  This,  we  think,  was  a  condition  precedent. 
Taylor  v.  Fletcher,  15  Ind.  81.  Had  the  suit  been  upon  the 
subscription,  it  is  clear  enough,  on  general  principles,  that 
no  recovery  could  be  had  without  showing  that  the  road  had 
been  located  as  provided  for  in  the  subscription.  Did  the 
giving  of  the  notes  waive  the  condition?  The  notes  were 
six  in  number,  and  unconditional,  each  for  the  amount  of 
the  semi-annual  installments,  and  coming  due  semi-annually, 
corresponding  with  the  terms  of  the  subscription.  In  this  re- 
spect, the  case  differs  materially  from  that  of  the  EvansmlUj 
etc.  Railroad  Company  v.  DunUy  17  Ind.  603.  We  are  not 
prepared  to  say  that  the  giving  of  the  notes  waived  the  con- 
dition. No  doubt,  if  it  was  the  intention  of  the  parties  to 
waive  the  condition,  effect  should  be  given  to  such  intention ; 
but  the  facts,  as  shown,  do  not,  of  themselves,  amount  to 
such  waiver.  It  seems  to  follow  that- the  paragraphs,  except 
the  second,  were  good. 
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Should  the  cause  be  reversed  because  of  the  overruling  of 
the  demurrer  to  the  second  paragraph  7  Here  arises  a  ques* 
tioQ  of  practice.  The  demurrer  was  as  follows:  ^^  The  plain- 
tiff demurs  to  each  paragraph  of  the  answer/'  etc.  The 
appellee  insists  that  the  demurrer  was  properly  overruled  if 
there  were  any  good  paragraphs.  We  think,  however,  that 
the  demurrer  should  be  taken  distributively,  and  that  it  is 
equivalent  to  a  separate  demurrer  filed  to  each  paragraph. 
It  might  well  be  overruled  as  to  some  and  sustained  as  to 
other  paragraphs.  It  is  not  like  a  demurrer  that  must  be 
wholly  sustained  or  overruled. 

If  the  evidence  is  not  to  be  deemed  in  the  record,  and 
counsel  for  the  appellee  claim  that  it  is  not,  then  the  judg<- 
ment  must  be  reversed  for  the  error  in  respect  to  the  sec- 
ond paragraph,  for,  in  that  case,  we  can  not  say  that  the 
verdict  for  the  defendant  was  not  based  upon  the  defense  set 
up  in  that  paragraph ;  we  can  not  say  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined.  Hose  v.  Wcd^ 
lacCj  11  Ind.  112.  A  bill  of  exceptions  sets  out  evidence, 
but  the  thirtieth  rule  may  not  be  strictly  complied  with.  If 
we  take  it  that  the  evidence  is  all  in  the  record,  it  shows 
that  the  road  was  located  as  provided  for  in  the  subscrip- 
tion. That  it  was  not  so  located,  we  have  seen,  was  the 
only  valid  defense  set  up.  This  defense,  the  proof  in  the 
record  shows,  did  not  exist.  If  the  evidence  be  deemed  in 
the  record,  a  motion  for  a  new  trial,  which  was  properly 
made,  should  have  been  sustained.  So  that,  whether  the 
evidence  be  or  be  not  in  the  record,  the  judgment  must  be 
reversed. 

A  cross  error  is  assigned.  The  plaintiff,  for  a  reply  to  the 
alleged  location  of  the  southern  terminus  of  the  road  at 
ColumbuSy  etc.,  alleged,  that  afterward,  by  a  resolution  of  the 
board  of  directors,  the  company  rescinded  the  former  order, 
and  ordered  that  the  road  be  located  on  a  line  passing 
through  Crreensburgh^  Westport^  and  other  points^  terminar 
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ting  at  Jeffersonvillej  etc.  To  this  replication  the  defendant 
demurred,  but  the  demurrer  was  overruled,  and  the  defendant 
excepted.  It  is  claimed  that  herein  the  Court  erred.  The 
position  assumed  is,  that  as  the  company  had  power,  by 
her  charter,  to  fix  upon  the  southern  terminus  of  her  road, 
and  had  exercised  that  power  by  fixing  it  at  ColurnbuSy  the 
power  was  exhausted  and  the  location  could  not  be  changed. 
Whatever  might  be  the  law,  where  no  statutory  authority  is 
given  to  make  a  change,  we  think  the  charter  of  the  com- 
pany gave  her  the  right  to  make  such  change.  The  thirty- 
first  section  of  the  charter  seems,  by  necessary  implication, 
to  confer  the  right  to  make  such  change.  Local  Acts,  1849, 
p.  355. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

B.  W.  V^ilsoTij  for  the  appellant. 

James  GaviUy  Oscar  B.  Hordj  and  Cortez  Ewingy  for  the 
appellee. 

Note. — There  were  contained,  by  agreement,  in  the  same  record  in  which 
the  above  entitled  cause  is  found,  tweWe  other  causes,  aU  of  which  are  so 
nearly  alike,  in  every  essential  particular,  as  to  render  the  foregoing  deciaion 
applicable  to  each,  and  the  same  judgment  was  therefore  entered  in  each. 


Headlet  V.  Matthews  and  Another. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Per  Curiam. — This  was  a  complaint  by  Headley  against 
JfaMhews  and  TuftSy  under  the  statute  concerning  occupying 
claimants.  Demurrer  to  the  complaint  sustained,  and  judg- 
ment for  the  defendants. 

The  complaint  is  somewhat  lengthy,  and  it  will  subserve 
no  good  purpose  to  set  it  out  here  at  length.  We  see  no 
objection  to  it.    Ko  brief  has  been  filed  by  the  appellees 
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pointing  out  any  defect,  nor  advising  us  upon  what  ground 
the  demurrer  was  sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded. 

r.  W.  Chase  and  J.  A.  Wilstachy  for  the  appellant. 


»#• 


Lines  and  Others  v.  Mack  and  Others. 

A  note,  made  payable  at  a  place  in  another  State,  and  bearing  a 
higher  rate  of  interest  than  is  lawful  in  this  State,  but  not  a 
higher  rate  than  is  allowed  by  the  law  of  the  place  where  it  is 

payable,  may  be  enforced  in  this  State  according  to  its  tenor. 

* 

APPEAL  from  the  Ghrant  Common  Pleas. 
WoRDBN,  J. — ^Action  upon  a  promissory  note  of  the  fol- 
lowing tenor: 

« 1 259.60.  Cincinnati,  April  22,  1857. 

"  Six  months  after  date,  we,  the  subscribers,  of  Fairmountf 
County  of  Grants  State  of  Indiana^  promise  to  pay  to  the 
order  of  Mack  and  BrotherSy  two  hundred  and  fifty-nine 
dollars  and  sixty  cents,  without  any  relief  whatever  from 
valuation  or  appraisement  laws,  value  received,  payable 
at  their  counting  rooms,  with  ten  per  cent,  interest  after 
maturity.  S.  Lines  k  Co. 

« Due  October  25, 1857.*' 

Averment  that  the  note  was  made  in  Ohio^  and  there 
payable,  setting  out  the  statute  of  that  State,  authorizing 
interest  at  the  rate  specified  in  the  note. 

Judgment  for  the  plaintiffs  for  the  amount  of  the  note, 
with  interest  at  the  rate  specified,  after  deducting  a  payment. 

The  only  question  in  the  case  is,  whether  there  was  sufii- 
cient  proof  ofiered  to  the  Court  below,  the  cause  having 
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becQ  tried  by  the  Court,  to  show  that  the  note  was  made  in 
the  State  of  OhiOy  or  was  payable  there. 

There  was,  perhaps,  no  legitimate  proof  that  the  note  was 
made  in  Okio^  but  it  seems  to  us  that  the  proof  was  sufficient 
to  show  that  it  was  payable  in  that  State.  The  note  bears 
date  at  '^  Cincinnati^'  and  is  payable  at  the  counting  rooms 
of  the  plaintiffs. 

James  F.  McDowell  testifies  that  the  counting  rooms  of 
the  plaintiffs  are  in  the  State  of  Ohio;  that  he  has  trans- 
acted business  with  the  plaintiffs,  and  is  satisfied  that  their 
place  of  business  is  in  Cincinnati,  in  the  State  of  Ohio.  To  be 
sure,  he  also  states,  on  cross-examination,  that  he  did  not  see 
the  note  executed,  and  knew  nothing  of  it  until  it  was  sent 
to  him  for  collection.  He  says,  further,  that  he  is  not  certain 
that  he  was  ever  at  the  plaintiffs'  counting  rooms,  and  don't 
know  thai  he  is  acquainted  with  plaintiffs,  but  has  trans- 
acted business  for  them,  and  saw  one  of  the  firm,  or  their 
agent,  at  Marion.  It  is  objected  that  this  testimony  is  all 
hearsay.  We  do  not  think  so.  The  witness  testifies  that  he 
has  transacted  business  for  the  plaintiffs,  and  is  satisfied  that 
their  place  of  business  is  in  Cincinnati,  in  the  State  of  Ohio. 
This  portion  of  the  testimony  does  not  appear  to  be  hearsay. 
How  the  witness  became  "satisfied"  of  the  fact,  does  not 
very  clearly  appear,  unless  it  be  from  the  knowledge  he 
acquired  in  the  transaction  of  business  for  the  plaintiff. 
The  record  does  not  show  that  this  portion  of  the  evidence 
is  objectionable;  and,  coupled  with  the  place  at  which  the 
note  is  dated,  it  shows  sufiiciently  that  the  note  was  paya- 
ble in  the  State  of  Ohio,  and  therefore  governed  by  the  law 
of  that  State. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  ooita 
and  five  per  cent,  damages. 

J.  H.  Jones^  for  the  appellants. 
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Hats  v.  Mabks. 

Where  ft  motion,  based  upon  an  affidaTit,  is  made  to  set  aside  a 
defamlt,  and  it  is  OTermled,  and  the  party  excepts,  and  desires  to 
have  the  error,  if  any,  reyiewed  in  this  Court,  he  should  make  sueh 
affidavit  a  part  of  the  record  by  his  bill  of  exceptions. 

APPEAL  from  the  Mbntgomery  Circuit  Court. 

Per  Curiam. — ^Action  by  Marks  against  Hays  to  recover 
certain  real  estate.    Judgment,  by  default,  for  plaintiC 

Motion  to  set  aside  the  default  overruled,  and  exception. 
The  affidavit,  on  which  the  motion  was  based,  is  not  set 
out  in  the  bill  of  exceptions,  and  thereby  made  a  part  of 
the  record ;  hence,  we  can  not  say  that  any  error  was  commit* 
ted,  but  must  presume  in  favor  of  the  ruling  of  the  Court 

The  judgment  is  affirmed,  with  costs. 

J.  F.  Kibbey,  Feelle  and  DaviSy  Q.  D.  Hurley^  for  the 
appellant. 

S.  C.  WiUsonj  for  the  appellee. 


»»♦ 


RooKKY  V.  Thb  Statb. 

APPEAL  from  the  Brawn  Common  Pleas. 
Per  Gariam. — It  does  not  appear  that  the  defendant  wm 
arraigned  or  pleaded.    McJenkins  v.  The  State^  10  Ind.  140. 
The  judgment  is  reversed. 
N.  T.  Hauser,  for  the  appellant. 
Francis  T.  Hord^  for  the  appellee. 
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CoKELiN  V.  Cabver  and  Another. 

The  act  of  January  27,  1853,  supplemental  to  an  act  concerning  lien^ 
of  mechanics,  etc.,  only  applies  to  persons  whose  business  it  is  to 
feed  cattle,  etc.,  and  was  not  intended  to  include  an  isolated  ease 
of  feeding,  etc. 

APPEAL  from  the  Fayette  Circuit  Court. 

Hanka,  J. — Suit  by  the  appellant  to  recover  the  value  of 
a  horse  colt,  averred  to  have  been  taken,  sold,  and  converted 
to  their  use  by  the  defendants. 

Answer.  1.  That  the  defendants  were  farmers;  that  the 
plaintiff,  in  November,  placed  with  them  two  colts,  to  be 
kept,  fed,  etc.,  until  the  first  day  of  March,  etc.  The  answer 
then  sets  out  such  facts  as  constitute  a  defense,  if  the  statute 
of  January  27, 1853,  supplemental  to  an  act  concerning  liens 
of  mechanics,  etc.,  includes  a  case  like  this.    Acts,  p.  86. 

It  is  insisted  that  no  one  is  entitled  to  the  benefit  of  a 
lien,  under  the  statute,  unless  he  is  a  livery  stable  keeper, 
or  his  business  that  of  feeding  horses,  etc.  It  is  not  alleged 
that  such  was  the  business  of  the  defendants,  nor  that  they 
were  engaged  in  feeding,  etc.,  any  further  than  the  allega- 
tion that  they  undertook  to  feed  for  the  plaintiff,  tends  to 
show  that  fact. 

We  are  of  opinion  that  it  should  have  been  alleged  and 
shown  that  the  business  of  the  defendants  was  to  feed,  etc., 
and  that  this  statute  was  not  intended  to  include  an  isolated 
case  like  this. 

The  demurrer  should  have  been  sustained  to  the  answer. 

Per  Curiam. — ^The  judgment  is  reversed^  with  costs.  Cause 
remanded. 

John  S.  Rddj  for  the  appellant. 

N.  TrusUTy  for  the  appellees. 
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Bhith  V.  Thb  Statb. 

Informations  for  felonies  must  aver  the  existence  of  the  facts  neces- 
sary, to  give  the  Court  of  Common  Pleas  jurisdiction  to  try  the 
case. 

APPEAL  from  the  Kosciusko  Common  Pleas. 

Per  Curiam. — Information  against  the  appellant  for  a  rape. 
Trial  and  conviction.  The  judgment  against  the  accused 
must  be  reversed.  The  information  alleges  no  facts  giving 
the  Court  jurisdiction,  either  the  consent  of  the  accused,  or 
otherwise.  That  the  information  must  allege  the  facts  giving 
jurisdiction,  as  they  are  traversable,  has  been  decided  in 
numerous  cases. 

The  judgment  is  reversed,  and  the  cause  remanded. 

The  clerk  will  give  the  proper  notice  for  a  return  of  the 
prisoner  to  Kosciusko  county. 

J.  E.  McDonald  and  A.  L.  Boache^  for  the  appellant. 


Willhelm  and  Another  v.  Bull. 

Where  judgments  are  taken  by  default,  a  motion  to  set  aside  the 
default,  or  for  a  review,  should  precede  an  appeal  to  this  Court. 

APPEAL  from  the  Madison  Circuit  Court. 

Per  Curiam. — In  this  case  there  was  judgment  by  default, 
and  no  steps  taken  below  to  set  it  aside,  or  to  review  the 
judgment  for  error.  According  to  numerous  rulings  of  this 
Court,  we  can  not  examine  the  record  for  errors,  especially 
as  the  time  had  not  elapsed  when  this  appeal  was  taken, 
within  which  one  of  the  remedies  above  alluded  to  would 
be  barred.  The  policy  is  to  compel  parties  to  obtain  redress 
in  the  Courts  below,  where  opportunity  remains  to  do  so. 
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The  appeal  is  dismissed,  with  costs. 
W.  B.  Pierscj  H.  D,  Thompsoriy  and  R.  N.  WUliams^  for 
the  appellants. 
John  BrovmUey  for  the  appellee. 


»»t 


WiNSLOw  and  Another  v.  Bull. 

P^  Curiam. — ^The  appeal  in  this  cause  is  dismissed,  with 
costs.  The  case  is  in  all  respects  like  that  of  WiUhdm  et  a{. 
T.  BuUy  at  the  present  term. 

W.  B.  PUrse,  H.  D.  Thompson,  and  B.  N.  TFiKiams,  for 
the  appellants. 

John  Brownlety  for  the  appellee. 

NoTX. — Another  cause  hetween  the  same  partiee,  in  all  reepeete  ttke  th# 
above  entitled  cause,  is  dismissed  for  the  same  reason. 


»»♦ 


Murphy  and  Another  v.  Toiteb. 

A  agreed  to  sell  and  deliver  to  B,  between  ninety  and  one  hundred 
well-fatted,  corn-fed  hogs,  each  weighing,  at  least,  one  hundred  and 
eighty  pounds  net,  to  be  delivered  at  L,  between  the  Isi  asd  15th 
of  December,  1857,  at  the  option  of  B,  and  the  latter  agreed  to 
pay  for  them  at  the  rate  of  six  dollars  per  one  hundred  pounds 
net,  on  delivery,  and  to  notify  A  of  the  particular  time  of  deliyery, 
hetween  the  days  aforesaid ;  and  if  the  cholera  should  break  out 
among  hb  hogs,  A  should  only  be  required  to  delivery  such  of  hb 
hogs  as  remained  sound,  and  should  not  be  required  to  make  up 
the  number,  and  B  shall  advance  one  hundred  dollars  on  the  con- 
tract, which  was  done.  B  notified  A  to  deliver  the  hogs  on  the 
2d  of  December,  1867.    They  were  not  then  deliTered,  hat  A,  im 
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aBswer  to  an  aotion  for  sucli  failure  to  deliver,  averred,  that  "  <m 
or  abovt  the  6th  of  said  month/'  he  tendered  them  to  B,  who 
refbsed  to  receive  them,  to  which  answer  B  replied,  that  when  A 
brought  the  hogs  into  the  vicinity  of  L,  he  informed  B  of  the  fact, 
and,  also,  that  said  hogs  were  not  such  as  filled  the  contract  as  to 
weight,  but  that  he  was  ready  to  deliver  them,  and,  thereupon,  B 
reftwed  to  receive  them ;  and  that  on  the  10th  of  December,  1857, 
A  purchased  other  hogs  of  other  persons,  whicb  were  sufficient  in 
weight,  and  tendered  them,  which  B  then  also  refused  to  receive. 
Held,  that  in  view  of  the  shortness  of  the  pork  season,  and  the  great 
importance  of  promptness  in  the  delivery  of  hogs,  A  should  have 
ofiered  to  deliver  the  hogs  sooner  than  he  did,  and  B  was  under 
no  obligations  to  receive  them  for  that  reason,  and  for  the  further 
reason  that  they  were  not  of  sufficient  weight,  and  much  less  was 
he  bound  to  wait  for  A  to  purchase  the  hogs  of  others  to  fill  his 
eontract,  after  having  been  notified  to  deliver  them. 

APPEAL  from  the  Fulton  Circuit  Court 
PsEKiNS,  J. — Murphy  ^  Goodwin  sued  Toner^  for  a  breach 
of  the  following  contract : 

"Agreement,  made  this  16th  day  of  September,  1857, 
between  Albert  D.  Toner^  of  the  one  part,  and  Robert  P. 
JUurphy  and  Wesley  Goodwin j  composing  the  firm  of  Murphy 
^  Goodwin,  of  the  second  part,  witnesseth:  That  the  said  A. 
D.  Toner  agrees  to  sell  and  deliver  to  the  said  Murphy  {f 
Goodwin,  between  ninety  and  one  hundred  well-fatted,  corn- 
fed  hogs,  each  hog  to  weigh,  at  least,  one  hundred  and 
eighty  pounds  net,  and  to  deliver  said  hogs  in  Loganspari, 
Cass  county,  Indiana,  between  the  let  and  16th  days  of  De- 
cember, 1857,  at  the  option  of  Murphy  ^  Goodwin.  The  said 
Murphy  ^  Goodwin  agree,  on  their  part,  to  pay  at  the  rate 
of  six  dollars  for  each  one  hundred  pounds  net,  of  hogs  so 
delivered.  The  said  Murphy  ^  Goodwin  shall  previously 
notify  the  said  A,  D.  Toner  of  the  particular  time  of  deliv- 
ery. If  a  disease,  called  the  hog  cholera,  should  break  oat 
among  the  hogs  of  the  party  of  the  first  part,  he  k  only  to 
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deliver  so  many  of  his  hogs  as  shall  remain  sound,  and  ia 
not  hound  to  make  up  the  number  specified  above.  The 
said  Murphy  ^  Goodioin  agree  to  advance  to  the  said  A.  D. 
ToncTj  one  hundred  dollars  on  the  contract,  by  the  26th  inst., 
on  which  advance  he  will  allow  them  interest  up  to  the 
delivery  of  said  hogs.  "A.  D.  Toner, 

"  Sept.  16,  1857.  "  Murphy  &  GooDwm." 

Murphy  ^  Ooodwin  advanced  the  one  hundred  dollars  as 
stipulated. 

The  breach  they  allege,  in  their  complaint  against  JToner, 
is,  that  he  failed,  after  notice  given,  etc.,  to  deliver  the  hogs 
as  required  by  the  agreement. 

The  defendant  answered,  that  he  received  notice  from 
Murphy  ^  Goodwin,  "  on  or  near  "  the  2d  day  of  December, 
1857;  that  he  resided  at,  etc.,  where  his  hogs  were;  that 
he  used  reasonable  diligence,  as  to  time,  in  complying  with 
the  notice;  that  "on  or  about"  the  6th  of  December,  he 
had  the  hogs  in  the  vicinity  of  Logansport;  that  "on  or 
about "  the  6th  of  said  month  he  tendered  them ;  that  the 
plaintiffs  refused  to  receive  them;  that  they,  immediately 
after  said  tender  and  refusal,  left  for  Cincinnati,  and  did  not 
return  to  Logansport  till  the  15th  of  said  month;  that  he, 
•the  defendant,  was  at  trouble  and  expense,  etc. 

To  this  the  plaintiffs  replied;  that  after  the  defendant, 
Toner,  had  driven  his  hogs  to  the  vicinity  of  Logansport^ 
pursuant  to  the  notice  for  delivery  from  the  plaintiffs,  he 
<&lled  on  the  plaintiffs  and  informed  them  of  the  fact,  and 
also,  that  they  were  not  hogs  that  filled  the  contract  as  to 
weight;  that  some  of  them  fell  below  one  hundred  and 
eighty  pounds  net;  but  that  he  was  ready  to  deliver  them; 
whereupon  the  plaintiffs  refused  to  receive  the  hogs,  under 
the  contract;  that  afterward,  to  wit:  on  the  10th  of  Decem- 
ber, the  defendant.  Toner,  purchased  of  other  persons  twelve 
hogs,  weighing  one  hundred   and   eighty  pounds  net,  to 
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make  up  the  deficiency  in  the  lot  previously  tendered,  and 
afterward,  to  wit :  on  the  12th  of  December,  1857,  again  ten- 
dered the  hogs  of  the  number  and  character  required  by  the 
contract,  which  the  plaintifis  then  refused  to  receive,  etc. 

To  this  reply  the  Court  sustained  a  demurrer,  and  the 
defendant  had  final  judgment  in  his  favor. 

There  is  a  bill  of  exceptions  copied  into  the  transcript, 
but  it  was  not  filed  within  the  time  fixed  by  the  Court  when 
time  for  filing  was  given,  and  it  can  not,  therefore,  be 
noticed. 

The  only  question  presented  to  this  Court,  by  the  record, 
is  upon  the  ruling  of  the  Court  below,  in  sustaining  a  demur- 
rer to  the  plaintiff's  reply  to  the  answer. 

No  motion  was  made,  it  may  be  observed,  to  cause  the 
reply  to  be  rendered  more  certain  and  definite  in  its  state* 
ments.  The  only  objection  was  by  demurrer,  for  want  of 
sufficient  facts. 

It  will  be  further  noticed,  that  the  answer  is  not  precise, 
as  to  the  day  on  which  the  tender  set  up  was  made,  the 
allegation  being  <^  on  or  about,"  etc.;  but  it  is  manifest  that 
the  answer  and  reply  relate  to  the  same  period  of  time,  and 
the  same  transaction,  because  the  answer  avers  that  the 
plaintiffs  left  for  Cincinnati,  immediately  after  the  tender  it 
relies  on  was  made,  and  did  not  return  till  the  15th  of  the 
month,  perhaps  a  day  after  any  tender,  under  the  contract, 
could  have  been  required  or  made.    The  answer,  then,  relies 
on  a  tender,  and  a  single  one,  of  the  hogs,  according  to  the 
contract.    The  reply  avers  that  there  were  two  tenders,  one, 
and  the  first  one,  of  hogs  not  as  contracted  for,  which  ten- 
der was  refused;  that  the  defendant  then  procured  other 
hogs,  filling  the  requirements  of  the  contract,  and  tendered 
them,  which  tender  was  also  refused ;  and  this  second  tender 
must  be  the  one  relied  on  by  the  defendant.    The  demurrer 
to  the  reply  admits  the  two  tenders.    The  reply  is  something 
in  the  nature  of  a  new  assignment  at  common  law. 
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Here,  then,  we  have  a  complaint  alleging,  for  breach  of 
eontract,  the  non-deliveiy  of  the  hogs.  Answer,  alleging  a 
tender.  Reply,  that  the  tender  set  up  in  the  answer  was  a 
second  tender,  made  after  time,  and  for  that  reason  rejected ; 
that  there  had  been  a  previous  tender  made  at  the  proper 
time,  but  not  of  the  requisite  quality  of  articles,  and  which 
was,  for  that  reason,  rejected.  It  will  be  observed,  that  there 
was  not  a  fixed  day  on  which  the  delivery  of  the  hogs,  or 
their  tender,  was  to  be  made;  but  it  was  to  be  made  in  a 
reasonable  time  after  notice.  Hence,  the  propriety  of  the 
form  of  reply  to  the  answer  adopted;  the  answer  simply 
averring  a  tender  after  notice. 

The  validity  of  the  reply  must  be  determined  by  the  con- 
struction of  the  contract. 

That  contract  required  Toner  to  deliver  to  the  plaintiflb,  at 
Logansportj  in  a  reasonable  time  after  notice,  at  least  ninety- 
one  hogs,  sound,  each  weighing  as  high  as  one  hundred 
and  eighty  pounds  net,  and  each  and  all  corn-fed,  that  is, 
fattened  on  corn.  It  is  contended  by  the  plaintiffs,  that 
the  purchase  was  of  the  particular  hogs  then  being  owned 
and  fed  by  the  defendant ;  and  there  is  much  in  the  contract 
and  facts  to  justify  the  position:  as  the  number  of  the  hogs; 
the  fact  that  if  the  cholera  should  get  among  them  and 
they  die,  the  defendant  was  not  to  replace  them;  and  the 
fact  that  the  hogs,  when  he  received  notice,  were  at  his 
home  in  Fulton  county,  etc.  See  Daggy  v.  CoXy  at  this  term. 
But  we  shall  not  decide  the  case  upon  this  construction  of 
the  contract.  At  all  events.  Toner  was,  with  reasonable 
promptness,  after  he  received  notice,  to  deliver  the  entire 
number  of  hogs  contracted  for.  We  know,  as  matter  of 
general  knowledge,  that,  owing  to  the  shortness  of  the  pork 
season,  and  the  uncertainty  of  weather  in  which  slaughtered 
hogs  can  be  saved,  it  may  be  of  great  importance  to  pack- 
ers to  have  hogs  contracted  for  delivered  at  the  day,  and 
even  hour,  specified.    We  are  dear,  that  the  plaintiffs  were 
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not  boond  to  wait  for  Toner  to  purchase  the  hogs  to  fill  his 
contract,  after  receiving  notice  to  deliver  them.  And  as  he 
had  not  the  hogs,  required  by  the  contract,  to  deliver  within 
a  reasonable  time  after  the  notice,  according  to  the  reply,  the 
plaintiffs,  after  refusing  to  receive  such  as  he  then  offered, 
Were  not  bound  to  accept  such  as  he  might  tender  at  a 
subsequent  day.  The  execution  of  the  contract  by  Tonery 
if  so  required  by  the  plaintiffs,  was  a  single  entire  thing,  to 
be  performed  at  a  proper  time;  and  if  he  failed  in  the 
attempt  to  execute  it  at  that  time,  he  could  not  claim,  as  a 
right,  the  privilege  of  executing  it  at  another  time.  If  he 
had  obtained  the  consent  of  the  plaintiffs  that  he  should 
have  further  time  to  purchase  hogs  and  fulfill  his  contract, 
a  different  question  might  be  presented. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  with  leave  to  amend,  etc. 

JS.  Walker  and  L.  ChamherliUj  for  the  appellants. 

2>.  2).  PraUj  for  the  appellees. 
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Patton  et  ux.  v.  Stewart. 

Where  a  warrant  of  attorney  authorizes  A,  or  any  other  attorney  of 
the  Court  in  which  the  judgment  is  to  be  confessed,  to  appear  and 
confess  a  judgment,  and  A,  and  B,  another  attorney  of  said  Court, 
appear  and  confess  the  judgment,  the  same  will  be  valid. 

When  the  sheriff  is  about  to  sell  land  on  an  ordinary  judgment,  it  is 
the  right  of  the  execution-defendant,  and,  perhaps,  of  the  creditor, 
to  claim  that  it  should  be  sold  in  parcels,  and  to  direct  which  parcel 
shall  be  first  offered;  and,  if  the  land  can  be  well  sold  in  parcels, 
it  18  ^e  duty  of  the  sheriff  thus  to  sell  it;  and  the  sale  is  void- 
able, but  not  void,  if  he  does  not. 

Where  a  warrant  of  attorney,  to  confess  a  judgment  and  decree  of 
foreclosure  upon  a  mortgage  and  notes,  in  part  due  and  in  part  not 
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due,  provides,  that "  in  the  final  judgment  herein,  the  Court  shall 
decide  upon  what  subsequent  default  execution  shall  issue  herein 
to  collect  the  balance,  in  case  the  defendants  shall  pay  the  amount 
[installment]  due,  before  the  sale  of  the  premises;  and  that,  in 
case  of  sale,  the  whole  of  the  plaintiff's  debt  and  costs  be  paid ; 
and  the  residue,  if  any,  be  paid  to  the  defendants;  and  that  thej, 
(the  defendants,)  fix  what  parts,  if  the  same  be  susceptible  of 
division,  be  first  sold,"  such  warrant  places  the  judgment,  confessed 
in  pursuance  thereof,  upon  the  footing  of  one  where  the  install- 
ments are  all  due,  and  the  Court  need  make  no  inquiry  touching 
the  divisibility  of  the  mortgaged  property,  and  the  sale  should  be 
for  the  entire  amount  of  the  debt,  and  it  is  the  business  of  the 
parties  interested  in  the  property,  and  the  sheriff,  to  determine 
upon  the  divisibility  of  the  premises. 

The  vendor's  lien  for  purchase  money,  of  land  sold  by  him,  is  para- 
mount to  the  title  of  the  wife  by  virtue  of  the  marriage ;  but  the 
wife,  upon  the  foreclosure  of  a  mortgage  given  to  secure  the  pay- 
ment of  purchase  money,  in  which  she  joined  with  her  husband, 
is  entitled  to  redeem,  and  no  personal  judgment  can  be  taken  against 
her  on  such  foreclosure. 

A  married  woman  can  not  bind  herself  by  merely  signing  a  warrant 
of  attorney  to  confess  a  judgment ;  and  her  acknowledgment  of  the 
same  before  the  clerk  of  the  county  court  gives  it  no  validity,  ub 
he  is  not  authorized  to  take  such  acknowledgment. 

APPEAL  from  the  Vigo  Circuit  Court. 

Perkins,  J. — Complaint  for  a  review  of  a  former  judg- 
ment.   Complaint  dismissed  on  demurrer. 

The  judgment  was  for  money  secured  by  notes  and  mort- 
gage, rendered  on  a  foreclosure  of  the  latter,  and  was 
entered  by  confession,  upon  a  warrant  of  attorney,  signed 
by  William  Patton  and  Sarah^  his  wife.  The  warrant  author- 
ized one  Scottj  or  any  other  attorney  of  the  Court,  to  confess 
the  judgment,  and  to  release  all  error.  The  entry  of  judg- 
ment did  not  contain  a  formal  release  of  errors,  pursuant  to 
the  authority  in  the  warrant  of  attorney.  The  judgment 
was 'confessed  by  attorneys  Seott  and  Booth. 
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On  the  one  side,  it  is  contended,  that  the  authority  in  the 
warrant  to  release  error  is  operative,  as  a  part  of  the  judg- 
ment, by  virtue  of  its  being  in  the  warrant,  which  goes  upon 
the  record ;  that  the  failure  to  incorporate  the  release  in  the 
judgment,  is  simply  a  defective  execution  of  a  power,  which 
the  Court  will  aid.  On  the  other  hand,  it  is  contended,  that 
it  is  a  case  of  failure  to  execute  a  power,  and  the  release, 
not  being  recited  in  the  judgment,  specially,  is  inoperative. 
We  shall  not  find  it  necessary  to  decide  this  point.  Bee, 
however.  Miller  v.  Macklotj  18  Ind.  217.  Doolittle  v.  Leioia 
et  al.^  7  John.  Ch.  R.  45. 

As  to  the  attorneys  appearing,  under  a  warrant,  to  make 
the  confession,  we  think  the  judgment  was  well  enough  con- 
fessed by  Scott  and  Booths  under  the  general  warrant. 

A  part  of  the  notes  was  not  due.  The  Court  found  the 
amount,  covered  by  all  of  them,  but  fixed  the  payment  in 
installments  corresponding  with  the  amounts  and  times 
specified  in  the  notes.  This  was  right.  The  Court  did 
not  inquire  whether  the  mortgaged  premises  were  divisible. 
Under  the  circumstances,  this  was  not  necessary. 

When  the  sheriff  is  about  to  sell  land  upon  an  ordinary 
judgment,  it  is  the  right  of  the  execution-defendant,  and 
perhaps  of  the  creditor,  to  claim  that  it  shall  be  sold  in 
parcels,  and  to  direct  which  parcel  shall  be  first  offered ;  and, 
if  the  land  can  be  well  sold  in  parcels,  it  is  the  duty  of  the 
sheriff  thus  to  sell  it;  and  the  sale  is  voidable,  but  not  void, 
if  he  does  not.  Cunningham  v.  Cassiday^  17  (N".  Y.)  Court 
of  Apps.  276.     West  et  al.  v.  Cooper^  at  this  term. 

"Where  land  was  sold  under  execution,  consisting  of 
separate,  but  adjoining  tracts,  but  the  sherifi'  and  the  pur- 
chaser were  ignorant  of  the  subdivision,  and  the  defendant 
failed  to  inform  the  sheriff  of  the  fact  or  direct  a  sale  by 
parcels ;  held,  that  the  sale  of  the  land  in  gross  was  validJ* 
Smith  V.  Randall^  6  Cal.  47,  also  Coxe  v.  Halstead^  1  Green's 
Ch.  811  and  Penn  v.  Graig^  Id.  495. 
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So,  on  the  foreclosure  of  a  mortgage,  where  the  whole 
amount  is  due,  the  Court,  in  rendering  the  original  judg- 
ment, has  nothing  to  do  with  the  question  of  divisibility  of 
the  mortgaged  premises ;  that  is  a  matter  for  the  sheriff  and 
those  interested  in  the  property.  But  where  a  part  only  of 
the  amount  secured  by  a  mortgage  is  dae,  and  a  sale  is  to 
be  had  to  make  that  part,  the  Court  should  inquire,  unless 
such  inquiry  is  waived,  as  to  the  divisibility  of  the  property 
mortgaged,  in  order  that  the  security  for  the  whole  may  not 
be  consumed  upon  a  sale  for  a  part.  In  this  case,  the  war- 
rant of  attorney  for  the  confession  of  judgment  contained 
this  clause:  "And  in  the  final  judgment  herein,  the  Court 
shall  decide  upon  what  subsequent  default  execution  shall 
issue  herein  to  collect  the  balance,  in  case  the  defendants 
shall  pay  the  amount  [installment]  due,  before  the  sale  of 
the  premises;  and  that,  in  case  of  sale,  the  whole  of  the 
plaintiff's  debt  and  costo  be  paid ;  and  the  residue,  if  any, 
be  paid  to  defendants;  and  that  they  (that  is  the  defend- 
ants) fix  what  parts,  if  the  same  be  susceptible  of  division, 
be  first  sold."  This  stipulation  places  the  judgment  in  ques- 
tion upon  the  footing  of  one  where  the  installments  are  all 
due  and  the  sale  upon  it  is  to  make  the  entire  amount,  and 
the  parties  interested  in  the  property  to  be  sold  are  to  de- 
termine, with  the  sheriff,  upon  its  divisibility. 

The  debt  which  the  mortgage  was  executed  to  secure,  was, 
it  is  said,  for  the  purchase  money  of  the  land  mortgaged. 
The  lien  for  that  purchase  money  was  paramount  to  the 
title  of  the  wife  by  virtue  of  the  marriage.  Ind.  Dig.,  p.  402. 
The  Court,  in  rendering  judgment,  proceeded  to  ascertain 
the  amount  secured  by  the  notes  and  mortgage,  and  which 
it  adjudged  William  Patton  personally  liable  to  pay.  It  then 
proceeded  to  decree  a  sale  of  the  mortgaged  premises,  and 
a  foreclosure  of  the  right  of  the  husband  and  wife  in  the 
property,  if  they,  or  one  of  them,  did  not  pay  the  debt. 
This"*  was  right.    The  wife  had  a  right  to  redeem.    The 
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Oooft  then  ordered  that,  in  case  of  sale,  and  failare  to 
realize  the  entire  amount,  the  deficiency  should  be  collected 
by  sale  of  other  property  of  the  defendants. 

This,  as  the  whole  face  of  the  judgment  showed,  was  a 
clerical  error,  which  would  have  been,  at  once,  corrected  on 
motion.  The  order  should  have  been  against  the  defendant, 
Williamj  alone.  But  this  was  matter  of  form,  as  the  judg- 
ment showed  enough  on  its  face  to  make  the  correction  by, 
and  did  not  render  a  suit  for  review  necessary.  Ifotes  to 
2d  Q.  &  H.,  p.  280. 

It  is  objected,  that  the  wife  could  not  make  a  power  of 
attorney.  It  is  replied,  that  it  is  not  necessary  to  inquire  as 
to  that,  in  this  case;  that  it  was  only  necessary  here  that 
the  instrument  executed  should  operate  as  notice  to  her  of 
the  suit,  and  make  her  a  nominal  party  to  it;  that  it  had 
that  effect,  especially  as  she  appeared  separately,  at  the 
court-bouse,  and  acknowledged  before  the  clerk  the  execu- 
tion of  the  warrant,  for  the  purpose  of  foreclosure,  etc.,  at, 
etc.,  in,  etc. 

In  our  opinion,  the  wife  was  no  party  to  the  suit.  She 
was  not  competent  to  bind  herself  by  simply  signing  the 
power  of  attorney.  Her  acknowledgment  of  it  before  the 
clerk  was  authorized  by  no  statute  of  which  we  have  any 
knowledge;  and  it  is  not  shown  that  she  appeared  person- 
ally in  Court  to  waive  process. 

It  is,  indeed,  an  elementary  principle  of  the  common  law, 
"  that  a  married  woman  has  no  power  to  bind  herself  by 
contract,  or  to  acquire  to  herself  and  for  her  exclusive 
benefit,  any  right  by  a  contract  made  with  her."  Smith  v. 
Birdy  8  Allen's  (Mass.)  Rep.  34. 

Bat  even  were  she  held  to  have  been  a  party,  the  decree 
against  her  upon  her  confession,  without  proof,  was  erro- 
neous. Comly  and  Wife  v.  Hendricks ^  8  Blackf.  189.  Work 
▼.  Dcylty  8  Ind.  486.  The  suit  for  review  should  have  been 
sustained  as  to  her. 


288  SUPREME  COURT  OP  INDIANA, 


Hess  and  Others  v.  Hess'  Administrator. 


The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  with  instructions  accordingly. 

JB.  W.  Thompson  and  J.  P.  Bairdy  for  the  appellants. 

Ballard  SrtiUhy  B.  B.  Moffatt^  and  William  Macky  for  the 
appellee.  ^ 


i 
I 


Hess  and  Others  v.  Hess'  Administrator. 

The  administrator  or  executor  of  a  deceased  fraudulent  assignor  of 
choses  in  action,  may  recover  such  choses  in  action,  or  their  value, 
from  the  fraudulent  assignee,  for  the  purpose  of  applying  the 
proceeds  to  the  payment  of  the  debts  of  the  assignor,  but  to  do 
this,  he  must  allege  and  prove  that  the  proceeds  thereof  are  nec- 
essary to  pay  said  debts;  and  such  personal  representative  can  not 
recover,  as  aforesaid,  for  the  purpose  of  distribution  to  the  heirs 
of  such  assignor,  because  such  assignment,  although  firaudulent^  is 
good  against  the  assignor  and  his  heirs. 

APPEAL  from  the  Morgan  Circuit  Court. 

Davison,  J. — The  appellee,  as  administrator  of  Charles 
HesSj  deceased,  brought  an  action  against  Christian  HesSy 
John  TrucksesSj  and  Christian  NewcomeVj  alleging,  in  his  com- 
plaint, that  the  defendant,  TVucksesSy  was  indebted  to  the 
decedent,  by  four  notes  of  five  hundred  dollars  each,  secured 
by  mortgage  on  real  estate ;  that  said  decedent,  then  in*  life, 
was  largely  indebted,  and,  with  intent  to  defraud  his  cred- 
itors, assigned  said  mortgage  and  notes  to  the  defendant, 
Christian  Hess,  who  now  holds  them,  and  that  plaintiff,  as 
such  administrator,  on,  etc.,  at,  etc.,  demanded  the  aforesaid 
notes  and  mortgage  of  Christian  HesSy  but  he  refused  to 
deliver  them,  etc.;  that  Trucksess  had  sold  the  mortgaged 
premises  to  the  defendant,  NeweomeTy  who  had  assumed  to 
pay  the  debt,  and  that  the  outstanding  claims  against  the 
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decedent's  estate  amount,  in  the  aggregate,  to  two  thousand 
five  hundred  dollars.  The  relief  sought  is,  that  the  transfer 
of  the  notes  and  mortgage  be  set  aside,  and  that  the  defend- 
ants be  required  to  account  to  the  plaintiff  as  administrator, 
and  pay  over  to  him  the  unpaid  balance,  to  be  applied  to  the 
payment  of  debts,  etc.  Defendants  demurre4  to  the  com- 
plaint; but  the  demurrer  was  overruled,  and  they  excepted. 
The  issues  were  submitted  to  a  jury,  who  found  for  the 
plaintiff.    Motion  for  a  new  trial  denied,  and  judgment,  etc 

The  complaint  is  said  to  be  defective,  because  it  fails  to 
allege  a  want  of  assets  in  the  hands  of  the  administrator^ 
sufficient  to  pay  the  outstanding  claims  against  the  estate. 
Is  this  position  correct?  An  assignment  of  property,  though 
it  be  fraudulent,  is  good  against  the  assignor  and  his  heirs ; 
hence  the  administrator  would  have  no  right,  in  this  instance, 
to  recover  for  the  purpose  of  distribution,  to  the  heirs  of  the 
decedent,  under  the  intestate  law.  So  far,  however,  as  he 
represents  the  rights  of  creditors,  he  can,  in  a  proper  case, 
maintain  an  action  against  such  fraudulent  assignee ;  but  to 
do  this,  he  must  allege  and  prove  a  necessity  for  the  pro- 
ceeding. If  the  assets  in  his  hands  are  sufficient  to  satisfy 
the  creditors,  such  assignment  must  be  deemed  valid,  because 
it  is  invalid,  only,  as  against  creditors.  Law  v.  Smithy  4  Ind. 
66.  For  aught  that  appears  in  the  complaint  before  us,  the 
assets  in  the  hands  of  the  administrator,  are,  in  point  of 
amount,  equal  to  the  claims  against  the  estate,  and  the 
result  is,  the  ruling  upon  the  demurrer  was  incorrect. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
lemanded. 

J,  E.  McDonald  and  A.  L.  Boache,  for  the  appellants. 

Harrison  and  Nave^  for  the  appellees. 
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TiKKLKR  and  Others  v.  Paldt. 

On  the  calling  of  a  cause,  the  defendant  filed  a  general  denial,  put- 
ting the  case  at  issue,  but  then  had  leaye  of  the  Clourt  to  file  addi- 
tional paragraphs  of  his  answer,  on  or  before  the  next  calling  of 
the  cause,  and  on  such  calling,  no  additional  paragraphs  were  filed, 
but  on  the  next  day  of  the  term,  the  defendant  asked  leave  to  file 
such  paragraphs,  which  was  refused. 

Held^  that  such  refusal  was  not  an  abuse  of  the  discretionary  power 
of  the  Court 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Davison,  J. — This  was  an  action  by  the  appellee,  who  was 
the  plaintiff,  against  Consider,  Joseph,  and  Myron  TinJderj 
upon  a  promissory  note  for  the  payment  of  one  thousand 
dollars.  The  note  bears  date  November  21,  1860,  and  was 
payable  one  day  after  date.  Defendants  answered  by  a 
general  denial.  The  Court  tried  the  issues  and  found  for 
the  defendants.  Final  judgment  was  accordingly  rendered, 
etc. 

A  bill  of  exceptions  states  thus :  ^^  This  cause  was  set  for 
trial  on  the  fifteenth  day  of  the  April  term,  1861.  On  the 
second  day  of  that  term,  a  rule  for  an  answer  on  the  seventh 
day  was  entered,  and  on  the  seventh  a  general  denial  was 
filed  as  the  answer;  also,  on  that  day,  an  order  was  made 
that  defendants  have  leave  to  file  additional  paragraphs  of 
said  answer,  on  or  before  the  next  calling  of  the  cause.  On 
the  thirteenth  day  of  the  term,  the  plain tifi^'s  attorney  moved 
to  have  the  defendants  called,  and  defaulted,  for  want  of  an 
answer,  but  was  informed  by  the  Court  that  a  default  could 
not  be  entered,  because  there  was  then  an  answer  on  file, 
and  no  entry  of  any  kind  was  then  made  in  the  cause.  And, 
on  the  fourteenth  day  of  the  term,  upon  the  calling  for 
motions,  and  at  the  proper  time,  under  the  rules  and  prac- 
tice of  the  Court,  for  filing  answers,  the  defendants'  attorneys 
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produced,  and  offered  to  file,  an  additional  paragraph  to 
their  answer,  as  follows : 

"  2.  Defendants,  for  further  answer,  say,  that  Consider  Tlnk-^ 
ler,  one  of  the  defendants,  at  the  date  of  the  note,  was  the 
owner  in  fee  of  a  tract  of  land,  which  he,  orally,  agreed 
with  the  plaintiff  to  sell  to  him  for  two  thousand  three  hund- 
red and  forty-nine  dollars,  of  which  one  thousand  dollars 
was  to  be  paid  in  cash,  and  the  residue  secured  by  a  note 
and  mortgage  thereafter  to  be  made  by  the  plaintiff;  that 
the  plaintiff  went  to  the  warehouse  of  the  defendants  and 
paid  the  one  thousand  dollars  cash  payment  on  the  land^ 
and  Myron  W.  Tinkler y  as  agent  of  Consider  Tinklery  supposing 
that  all  the  plaintiff  desired  was  an  evidence  of  the  payment 
of  the  one  thousand  dollars,  made  the  note  in  suit,  intend- 
ing it  only  as  a  receipt,  which  the  defendants  ask  to  be 
reformed  and  adjudged  to  be  a  receipt.  It  is  averred,  that 
Consider  Tinkler  has  ever  been  ready  and  willing,  and  still 
is  ready,  etc.,  and  offers  to  convey  said  land  to  the  plaintiff 
in  satisfaction  of  the  note.  Wherefore,  etc.  The  offer  to 
file  this  paragraph,  though  the  case  was  not  called  for  trial, 
was  resisted  by  the  plaintiff,  and  refused  by  the  Court,  and 
the  defendant  excepted."     Was  this  ruling  correct? 

As  has  been  seen,  the  defendant,  on  the  seventh  day  of 
the  term,  filed  the  general  denial.  The  cause  was  then  at 
issue;  but  the  Court,  on  that  day,  ordered  that  he  "have 
leave  to  file  additional  paragraphs  to  his  answer,  on  or  before 
the  next  calling  of  the  cause.**  The  case  was  called  on  the 
thirteenth  day  of  the  term,  but  no  additional  paragraphs 
were  then  filed.  This  call,  it  appears,  was  made  for  the  pur- 
pose of  taking  a  default  against  the  defendant,  which,  the 
general  denial  having  been  pleaded,  could  not  be  done;  still 
the  cause  was  called ;  and  that  call  was,  it  seems  to  us,  ^^  the 
next  calling  of  the  cause,"  within  the  meaning  of  the  order., 
It  follows,  the  defendants,  after  the  calling  thus  made,  were 
not  entitled  to  further  leave  to  file  additional  paragraphs^ 
Vol.  XIX.— 81 
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And  that  being  the  case,  the  refusal  of  the  Court,  on  the 
fourteenth  day  of  the  term,  to  allow  the  additional  pleading 
to  be  filed,  was  not,  in  our  opinion,  an  abuse  of  its  discre- 
tionary power. 

Per  Curiam, — The  judgment  is  affirmed,  with  five  per 
cent,  damages  and  costs. 

Jff.  W.  Chase  and  J".  A.  WUstach^  for  the  appellants. 


•  #• 


Wbet  v.  The  Crawpordsvillb  and  Alamo  Turnpikb 

Company. 

As  to  what  will  constitute  sufficient  articles  of  association  for  the 
formation  of  a  corporation,  the  reader  is  referred  to  the  opinion 
at  length. 

In  cases  where,  under  the  general  traverse,  a  corporation-plaintiff  is 
not  bound  to  prove  her  incorporation,  nul  tUl  corporation  is  a 
good  defense;  but  where  the  corporation  is  bound  to  allege,  and, 
if  denied,  to  prove,  that  the  requisite  steps,  under  the  statute,  have 
been  taken,  to  constitute  a  valid  corporation,  nul  tiel  corporation 
amounts  merely  to  the  general  denial,  and,  the  latter  being  also 
pleaded,  the  former  may  be  stricken  out  on  motion. 

Where  the  contract  sued  on  is  one  made  with  an  existing  corporation, 
the  general  traverse  would  be  an  admission  of  the  existence  of  the 
corporation,  but  where  the  contract  is  made  with  a  view  to  the 
organization  of  a  corporate  body,  the  defendant  will  not  be  liable, 
unless  the  corporation  proves,  at  least,  a  substantial  compliance 
with  all  the  requirements  of  the  law  necessary  to  constitute  such 
a  body. 

Where,  to  an  action  on  a  subscription  to  the  capital  stock  of  a  cor- 
poration, made  while  the  corporation  was  in  progress  of  organisa- 
tion, the  subscriber  pleads  in  bar,  that  he  was  illiterate ;  could  not 
read ;  did  not  hear  the  articles  of  association  read ;  but  was  induced 
to  subscribe  by  a  party  interested  in  obtaining  the  subscription, 
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who  falsely  represented  to  him,  that,  in  case  he'  subscribed,  he 
would  not,  according  to  the  conditions  of  said  articles,  be  required 
to  pay  for  his  stock,  until  the  amount  of  twenty  thousand  dollars 
was  subscribed;  and  that  said  sum  never  was  subscribed;  such 
facts  constitute  a  good  defense  to  the  action. 

APPEAL  from  the  Montgomery  Circuit  Court, 
Davison,  J. — The  appellees,  who  were  the  plaintiffs,  sued 
Wert^  upon  a  subscription  of  stock  to  their  original  articles 
of  association.    These  articles  are  set  out  in  the  complaint, 
and  read  thus : 

^^We,  the  undersigned,  do  mutually  covenant  and  agree 
with  each  other,  that  we  will  construct  a  gravel  turnpike 
road  from  the  town  of  Crawfordsville^  in  Montgomery  county, 
Indiana,  to  the  town  of  Alamo,  in  said  county ;  that  the 
route  of  the  proposed  road  shall  be  located  as  follows,  viz. : 
Beginning  in  the  center  of  the  Terre  Haute  State  road,  at  the 
point  at  which  the  same  intersects  the  incorporated  limits 
of  Crawfordsville,  and  running  thence  upon  the  present  track 
of  said  Terre  Haute  State  road,  to  the  point  at  which  said 
road  is  intersected  by  the  north  line  of  the  land  and  farm 
now  owned  by  JRichard  F.  Wilhite;  thence  westward,  along 
a  county  road,  until  the  same  intersects  a  county  road  known 
as  ^The  Conner's  Mill  Road;^  thence,  on  the  nearest  and 
best  route,  to  the  mills  of  Craig  ^  Vance,  on  Sugar  creek; 
thence,  on  the  nearest  and  best  route,  to  Alamo;  that  the 
route  of  the  proposed  turnpike  is  twelve  miles  in  length, 
and  that,  in  the  construction  and  management  of  said  turn- 
pike road,  we  will  adopt  and  use  the  name,  style,  and 
description  of  *  The  Crawfordsville  and  Alamo  Turnpike  Com- 
pany;^ and  will  claim  the  right  to  sue  and  be  sued,  to  plead 
and  be  impleaded,  by  that  name  and  style;  that,  in  such 
construction  and  management,  we  will  employ  a  capital 
stock  of  twenty  thousand  dollars,  divided  into  eight  hundred 
shares  of  twenty-five  dollars  each^  and  we  agree  that  we  will 
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pay  to  such  treasurer  as  shall  be  duly  appointed  by  said 
company,  twenty-five  dollars  for  each  share  of  stock  here- 
after subscribed  by  us  to  these  articles  of  association,  payable 
at  such  times,  and  in  such  proportions,  as  may  be  required 
by  the  directors  of  said  company. 

**  stockholders  KamM.  1  Besldonoo.  No.  of  SliarM. 

"David  Wert,  Montgomery  county,  Eight.'* 

It  is  averred  that,  on  the  2l8t  of  April,  1860,  a  copy  of 
said  articles  of  association  was  duly  filed  in  the  recorder's 
office  of  said  county ;  that  at  the  time  of  the  filing  thereof,  the 
subscriptions  to  the  capital  stock  of  the  company  amounted 
to  more  than  five  hundred  dollars  for  each  mile  of  the  road, 
viz. :  to  the  amount  of  thirteen  thousand  seven  hundred  dol- 
lars; and  that  afterward,  on  the  6th  of  July,  1861,  due 
notice  having  been  given,  etc.,  the  company  met,  etc.,  and 
elected  the  following  board  of  directors,  viz. :  Samud  Gillie^ 
iandj  John  Blairy  Charles  Allen^  Samuel  Galej/y  and  Pascal 
Wilhite;  that  the  board  thus  elected,  at  a  regular  meetings 
held  on  the  9th  of  July,  1861,  ordered  that  an  installment 
of  ten  dollars  on  each  share  of  the  stock  of  the  company  be 
called  for,  and  made  payable  on  the  10th  of  August,  1861 ; 
and  that  the  same  board,  at  a  regular  meeting,  held  on  the 
23d  of  July,  1861,  ordered  that  a  second  installment  of  ten 
dollars  on  each  share  of  stock  be  called  for,  and  made  paya* 
ble  on  the  26th  of  August,  1861,  and  of  these  assessments 
due  notice  was  given,  etc.  It  is  further  averred,  that  the 
defendant  took  and  subscribed  the  aforesaid  eight  shares  of 
stock,  amounting,  in  the  aggregate,  to  two  hundred  dollars, 
as  one  of  the  original  corporators,  for  the  purpose  of  organ* 
izing  the  corporation,  and  executing  its  design  as  set  forth 
in  the  articles  of  association,  and  that  he,  defendant,  Ims 
failed  and  refused  to  pay  said  installments,  or  either  of  them, 
etc.,  wherefore,  etc. 

Defendant  demurred  to  the  complaint ;  but  his  dsmmMr 
was  overruled,  and  he  excepted. 


-  ^ 
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Against  this  ruling  it  is  insisted  that  the  instrument  in 
writing,  set  forth  in  the  complaint,  and  relied  on  as  articlee 
of  association,  is  not  sufficient  to  warrant  the  formation  of 
a  corporation.  We  think  otherwise.  The  statute  authorizing 
the  construction  of  McAdamized,  or  gravel  roads,  etc.,  pro- 
vides, sec.  1,  "  That  any  number  of  persons  may  form  them- 
selves into  a  corporation  for  the  purpose  of  constructing 
such  road,  by  complying  with  the  following  requirements : " 
^they  shall  unite  in  articles  of  association,  setting  forth  the 
name  they  assume;  the  line  of  the  route;  and  the  place,  to 
and  from  which,  it  is  proposed  to  construct  the  road;  the 
amount  of  capital  stock;  and  the  number  of  shares  into 
which  it  is- to  be  divided ;  the  names  and  places  of  residence 
of  the  subscribers;  and  the  amount  taken  by  each,  shall  be 
subscribed  to  said  articles  of  association."  1  R.  S.,  p.  394. 
Upon  reference  to  the  instrument  sued  on,  it  will,  it  seems 
to  us,  at  once  be  seen,  that  that  instrument  possesses  all  the 
essential  requirements  of  the  statute,  and  must,  therefore, 
be  held  sufficient  as  articles  of  association. 

The  defendant's  answer  contains  a  general  denial,  and 
four  special  paragraphs.  Issues  were  made  on  the  third  and 
fifth,  and  to  the  second  and  fourth  demurrers  were  sustained^ 
The  Court  tried  the  issues,  and  found  for  the  plaintiffs,  and 
having  .refused  a  new  trial,  rendered  judgment,  etc. 

The  action  of  the  Court,  in  sustaining  the  demurrers  to 
the  second  and  fourth  paragraphs,  is  assigned  as  error.  The 
second  paragraph  alleges,  "  There  never  was  any  such  corpo- 
ration as  the  plaintiff;"  and  the  fourth  sets  up  these  factft: 
One  Robert  Craig^  who  was  a  subscriber  to  said  articles  of 
association,  and  who  was  the  owner  of  a  mill  on  Sugar  creek, 
and  was  interested  in  getting  a  turnpike  to  his  mill,  induced 
the  defendant  to  subscribe  to  said  articles,  by  falsely,  etc., 
representing  to  the  defendant  that,  by  the  articles,  the  work 
on  said  road  should  not  be  commenced  or  prosecuted,  no9 
would  he  have  any  money  to  pay,  until  there  was  subscribed 
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to  the  articles  twenty  thousand  dollars;  and  the  defendant 
avers  that,  though  the  work  on  said  road  has  been  com- 
menced, and  is  progressing,  the  amount  of  twenty  thousand 
dollars  has  not  been  subscribed;  that  the  defendant  could 
not  read,  nor  did  he  hear  said  articles  read ;  but  relied  en- 
tirely upon  Craig^s  representations  as  to  the  contents  thereof; 
and  he  represented  that  the  above  conditions  were  in  the 
articles,  etc.,  wherefore,  etc.  In  reference  to  the  second  para- 
graph it  may  be  assumed  that,  in  cases  where,  under  the 
general  traverse,  a  corporation-plaintiff  is  not  bound  to  prove 
her  incorporation,  nul  tiel  corporation  is  a  good  defense. 
But  where,  as  in  the  case  at  bar,  the  plaintiff  is  bound  to 
allege,  and  the  general  denial  being  pleaded,  must  prove 
that  the  requisite  steps,  under  the  statute,  to  constitute  a 
valid  corporation,  have  been  taken  and  pursued,  the  defense 
in  question  amounts  to  the  general  denial,  and  might  have 
(  been  stricken  out,  on  motion.  It  would  be  otherwise,  if  thia^ 
was  a  suit  upon  a  contract,  executed  to  an  existing  corpora-  I 
tion,  because,  then,  the  general  traverse  would  be  an  admis- y 
sion  of  the  corporate  existence  of  the  plaintiff.  But  here, 
the  contract  of  subscription  was  made  with  a  view  to  the 
organization  of  a  corporate  body,  and  the  defendant  is  clearly 
not  liable,  unless  the  plaintiff  has  proved,  at  least,  a  sub- 
stantial compliance  with  all  the  requirements  of  the  statute 
necessary  to  constitute  such  body;  and  this  being  the  case 
the  general  traverse  put  the  existence  of  the  corporatiou 
directly  in  issue.  The  result  is,  nul  tiel  corporation  was  not 
well  pleaded.  It  is  true,  the  proper  mode  of  disposing  of 
that  defense  would  have  been  by  motion  to  strike  it  oat; 
but  the  same  purpose  having  been  attained  by  demurrer,  we 
are  not  inclined  to  adjudge  the  decision  erroneous.  Westcott 
V.  Browny  18  Ind.  83. 

The  remaining  inquiry  is.  Whether  the  fourth  paragraph 
constituted  a  valid  defense?  As  we  have  seen,  the  defend- 
ant was  illiterate,  could  not  read ;  nor  did  he  hear  the  articles 
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of  association  read;  but  was  indaeed  to  subscribe,  by  a 
party  interested  in  obtaining  subscriptions,  who  falsely  rep- 
resented to  him,  that,  in  case  he  subscribed,  he  would  not, 
according  to  the  conditions  of  said  articles,  be  required  to 
pay  for  his  stock  until  the  amount  of  twenty  thousand  dol- 
lars was  subscribed.  These  are,  in  substance,  the  averments 
of  the  paragraph,  and,  it  seems  to  us,  they  are  sufficient  to 
bar  the  action.  The  representations,  thus  made,  were  not 
mere  opinions;  but  referred  to  a  material  fact,  as  to  the 
contents  of  the  articles  of  association ;  and,  as  they  were 
made  by  a  person  interested  in  creating  the  corporation,  and 
who  was  a  party  to  the  articles,  it  can  not  be  said  that  they 
were  representations  upon  which  the  defendant  had  no  right 
to  rely.  The  demurrer  to  this  paragraph  should  have  been 
overruled. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

S.  C.  Willson  and  James  WUson^  for  the  appellant. 

A.  Thomson^  J5.  F.  Bistiney  and  John  M.  Butler^  for  the 
appellee. 


»♦♦ 


Walker  and  Others  v.  Thb  Ocean  Bane. 

Salt  on  a  promissory  note.  The  complaint  averred,  in  the  first  para- 
graph, that  the  note  was  made  by  A,  payable  to  B,  at  the  Oceat^ 
Bankf  and  B  indorsed  it  to  C,  who  indorsed  it  to  D,  who  indorsed 
it  to  said  bank;  and  at  maturity,  it  was  duly  presented  at  the 
place,  etc.,  and  payment  demanded  and  refused,  of  which  the 
defendants  had  notice,  and  that  the  law  of  New  York  provides, 
that,  "  all  notes  in  writing,  made  and  signed  by  any  person,  whereby 
he  shall  promise  to  pay  to  any  other  person,  or  his  order,  or  to 
the  order  of  any  other  person,  or  unto  the  bearer,  any  sum  of 
money  therein  mentioned,  shall  be  due  and  payable  as  therein 
expressed,  and  shall  have  the  same  effect,  and  be  negotiable  in 
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like  manner,  as  inland  bills  of  exchange,  according  to  tlie  custom 
of  merchants.  The  second  paragraph  averred  that  the  note  was 
made  by  A,  payable  to  B,  at  the  same  place,  and  that  B,  C,  and 
D,  then  indorsed  it,  and  delivered  it  to  A,  to  be  by  him  negotiated 
at  sdld  bank,  at,  etc.,  and  that  A  on,  etc.,  at  said  bank,  etc.,  did 
negotiate,  sell,  and  deliver  the  same  to  said  bank,  and  also  averred 
presentation,  non-payment,  notice,  etc.  The  defendants,  in  their 
second  defense,  averred,  that  said  notes  are  one  and  the  same,  and 
that  the  defendants  were  all  residents  of  Laporte  county,  Indiana^ 
and  the  note  was  made  and  indorsed  there,  and  that,  "by  said 
indorsement,  the  defendants  meant  and  intended  to  become  bound 
only  as  indorsers,  and  not  as  makers  of  said  note;"  and  when  it 
became  due,  A  had  property  sufficient,  and  was  able  to  pay  the 
same,  but  the  plaintiff,  "took  no  steps  to  collect  the  same  from 
him,  until  December,  9,  185d,  and  they  have  not  yet  exhausted 
their  remedy  against  him."  The  third  defense  was  usury.  De- 
murrers to  the  second  and  third  paragraphs  of  the  answer  were 
sustained. 

Seldj  that  the  second  paragraph  of  the  answer  presents  a  good  de- 
fense to  the  first  paragraph  of  the  complaint. 

Meldf  also,  that  both  paragraphs  of  the  complaint  were  subject  to 
demurrer,  and  that,  therefore,  the  demurrer  to  the  answer  would 
reach  back  to,  and  embrace  them,  and  should  have  been  sustained. 

APPEAL  from  the  Laporte  Common  Pleas. 

Hanna,  J. — Suit  on  a  promissory  note. 

Answer.  1.  Denial.  2.  That  defendants  were  indorsers, 
and  want  of  diligence,  etc.  8.  Usury.  Demurrer  to  the 
second  and  third  paragraphs  of  the  answer  sustained.  Trial, 
finding,  and  judgment,  for  the  plaintiffs. 

The  questions  presented  to  us  arise  upon  the  rulings  on  the 
demurrers. 

In  the  first  paragraph  of  the  complaint,  it  is  averred,  that 
the  note  was  made  by  Hose,  payable  to  WalkeVy  at  said  Ocean 
Bank;  that  Walker  indorsed  it  to  Organ j  who  iudorsed  it  to 
Earh/y  and  he  to  said  bank;  and  that,  at  maturity,  it  was 
duly  presented  at  the  place  where  it  was  payable,  payment 
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demanded  and  refused,  of  which  the  defendants  had  notice* 
And  farther,  that,  in  New  Yorkj  there  is  a  statute  as  fol- 
lofws :  "  Sec.  1.  All  notes  in  writing,  made  and  signed  by 
any  person,  whereby  he  shall  promise  to  pay  to  any  other 
person,  or  his  order,  or  to  the  order  of  any  other  person,  or 
unto  the  bearer,  any  sum  of  money  therein  mentioned,  shall 
be  due  and  payable  as  therein  expressed,  and  shall  have  the 
same  effect,  and  be  negotiable  in  like  manner,  as  inland 
bills  of  exchange,  according  to  the  custom  of  merchants/' 

The  second  paragraph  avers,  that  the  note  was  made  by 
J2ode,  payable  to  the  same  person  and  at  the  same  place  set 
forth  in  the  first;  that  Walker,  Organ^  and  Early  then  in- 
dorsed it,  and  delivered  it  to  Bosey  to  be  by  him  negotiated  at 
said  bank  at,  etc.,  and  that  said  Bose  on,  etc.,  at  said  bank, 
etc.,  did  negotiate,  sell  and  deliver  the  same  to  said  bank. 
Averment  of  presentation,  non-payment  and  notice,  etc. 

The  defendants  answered,  in  the  second  paragraph,  that 
said  notes  are  one  and  the  same ;  that  said  Rose  and  defend* 
ants  were  all  residents  of  Laporte  county,  Indiana^  and  said 
note  was  made  and  indorsed  there,  and  ^Hhat  by  said  in- 
dorsements said  defendants  meant  and  intended  to  become 
bound  only  as  indorsers,  and  not  as  makers  of  said  note;" 
that  when  it  became  due.  Rose  had  property  sufficient,  and 
was  able  to  pay  the  same,  but  that  plaintiff  '^  took  no  steps 
to  collect  the  same  from  said  Rose  until  the  9th  day  of 
December,  1859,  nor  have  they  exhausted  their  remedy 
against  said  Rose"  etc. 

Third,  this  is  an  answer  setting  up  usury,  and  specifically 
setting  out  facts,  which,  in  view  of  the  conclusion  we  have 
arrived  at,  it  is  not  necessary  to  further  notice. 

Each  paragraph  of  the  answer  is  to  the  whole  complaint. 
The  second  paragraph  presents  a  good  defense  to  the  first 
paragraph  of  the  complaint.  Indeed,  under  the  rulings  in 
Sunt  V.  Standarty  16  Ind.  83,  and  Rose  v.  President^  etc.. 
Id.  292,  the  first  paragraph  of  said  complaint  was  subject 
Vol.  XIX.— 82 
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to  demurrer,  and  therefore  the  demurrer  to  the  answer  would 
reach  back  and  settle  upon  it,  unless  it  is  prevented  from 
doing  so  by  said  answer  being  faulty  as  to  the  second  para- 
graph of  the  complaint;  which  we  had  as  well,  therefore, 
examine  now. 

It  is  said  that  a  promissory  note  has  no  legal  inception, 
until  it  is  delivered  to  some  person,  as  evidence  of  a  sub- 
sisting debt.  Catlin  v.  Gunter,  1  Kernan,  368.  Marvin  v. 
McCullum,  20  John  R.  288.  Powell  v.  Waters^  8  Cowen'a 
R.  669.  Hyde  v.  GoodenoWy  3  Comst.  266.  And  further, 
that  until  an  accommodation  bill  or  note  has  been  negotiated, 
there  is  no  contract  which  can  be  enforced  on  such  note; 
the  contract,  either  express  or  implied,  that  the  party  accom- 
modated will  indemnify  the  other,  is,  till  then,  conditional. 
2  Man.  &  Gr.  911. 

In  view  of  these  authorities,  and  the  allegation  in  the 
second  paragraph  of  the  complaint,  the  question  presents 
itself  as  to  the  meaning  of  the  term  negotiate^  or,  as  averred, 
"to  be  by  him  negotiated  at,  and  to,  the  said  Ocean  BankJ' 

The  word  "negotiation,"  as  used  by  writers  upon  mer- 
cantile law,  means,  the  act  by  which  a  bill  of  exchange  or 
promissory  note  is  put  into  circulation,  by  being  passed  by 
one  of  the  original  parties  to  another  person.  "  Negotiable" 
means  that  which  is  capable  of  beiusf  transferred  by  assicrn- 
meat;  a  thing  which  may  be  transferred  by  a  Lie  L 
indorsement  or  delivery.  This  negotiable  quality  transfers 
the  debt  from  the  party  to  whom  it  was  originally  owing  to 
the  holder,  when  the  instrument  is  properly  indorsed,  so  as 
to  enable  the  latter  to  sue  in  his  own  name,  either  the  maker 
of  a  promissory  note,  or  the  acceptor  of  a  bill  of  exchange, 
and  the  other  parties  to  such  instruments,  such  as  the  drawer 
of  a  bill,  or  the  indorser  of  a  bill  or  note,  unless  the  holder 
has  been  guilty  of  laches  in  giving  the  required  notice.  It 
must,  however,  be  payable  to  order,  or  bearer,  and,  at  all 
events,  in  money  only,  and  not  out  of  any  particular  fund. 
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1  Cowen,  691.  6  Id.  108.  2  Wharton,  233.  3  J.  J.  Marsh, 
174.  7  Taunt.  265.  8  B.  and  C.  47.  8  Kent  Com.,  L.  44. 
19  John.  144.    4  Blackf.  47. 

In  the  case  at  bar,  it  appears,  the  note  was  made  by  Rose 
to  Walker^  by  the  latter  indorsed  to  OrgaUy  and  by  him  to 
JSarlj/j  who  also  indorsed  it.  Thus  far,  there  is  nothing 
showing  but  that  the  note  was,  in  good  faith,  intended  as 
evidence,  etc.,  of  a  debt  due  from  Rose  to  Walker;  but  after 
thus  showing  the  indorsements,  it  is  averred  that,  being  so 
indorsed,  said  note  was  delivered  to  Rose,  to  be  by  him 
negotiated,  etc.  Now,  can  we  say  that  the  pleading  is  suf- 
ficiently certain  in  disclosing  the  character  in  which  Rose 
was  to  act,  and  the  title  by  which  he  then  held  the  note? 
Can  we  say,  by  a  just  construction  of  this  pleading,  that  the 
note  was  accommodation  paper  only,  and  that  it  was  not 
evidence  of  a  subsisting  debt  between  the  original  parties 
thereto?  If  the  words,  "to  be  negotiated,"  imply  only  a 
negotiation  for  discount,  or  a  putting  in  circulation,  solely 
by  way  of  a  discount,  of  said  paper,  or  loan  obtained  there- 
on, then  the  pleading  is  good.  But  if,  in  point  of  fact,  the 
terms  used  would  as  well  include  a  power  given,  by  the 
last  indorser,  to  Rose,  to  negotiate  the  said  note,  by  a  sale 
thereof,  then  the  pleading  is  not  good. 

The  decisions  first  above  quoted,  although  made  with  ref- 
erence to  usury  questions,  would  seem  to  fully  sustain  the 
propositions  to  which  they  are  cited;  but  in  the  pleadings 
therein,  the  facts  were  clearly  set  forth,  showing  that  the 
paper  was  not  evidence  of  a  subsisting  debt  until  delivered 
to  the  person  from  whom  a  loan  was  obtained.  In  the  case 
at  bar,  such  indebtedness,  between  the  original  parties  to  the 
note,  is  not  negatived.  Can  we  say,  that,  in  the  absence  of 
such  direct  averment,  facts  are  pleaded  showing  such  to  be 
the  truth  of  the  case?  Looking  at  the  note  and  indorse- 
ments alone,  the  right  of  ^arly  to  maintain  an  action  upon 
said  note,  etc.,  if  it  had  been  then  due,  would,  at  the  time 
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it  was  delivered  to  BosCy  prima  facky  exist;  Munn  v.  Tlie 
Com.  Co,y  15  John.  R.  65.  Davis  et  al.  v.  Clew^oUy  6  Mc- 
Lean. 627;  therefore,  the  power  of  transfer,  by  sale,  would 
remain  as  a  consequence.  To  show  that  such  power  did  not 
exist,  and  was  not  exercised,  the  averment  was  inserted  that, 
after  the  indorsements,  the  note  was  delivered  to  Rose  to  be 
negotiated.  But  could  not  Rose  be  the  agent  of  the  last 
indorser,  to  negotiate  a  sale  of  the  note,  as  well  as  to  act  for 
himself  in  negotiating  a  loan  upon  paper  thus  got  up  for  his 
accommodation?  The  title  to  the  paper,  as  held  by  the 
Ocean  Banky  was  derived  from  the  indorsement  of  Early. 
If  Rose  could  thus  act  as  agent,  it  was  the  duty  of  the  bank 
to  inquire  in  what  capacity  he  did  act,  in  making  a  delivery 
of  the  note  to  said  bank,  whether  for  himself,  in  effecting  a 
loan  upon  said  paper,  or  for  others,  in  making  a  sale  thereof. 
The  bank  having  possessed  itself  of  this  information,  it  ap- 
pears to  us  we  should  likewise  be  put  in  possession  of  it,  in 
the  pleadings,  which  attempt  to  show  that  the  persons  who 
signed  and  indorsed  this  paper,  were  to  be  governed  by  the 
laws  of  a  State,  other  than  that  where  such  indorsements 
were  made.  Perhaps  it  might  have  been,  primu  faciey  pre- 
sumed by  the  bank  that  the  paper  offered  by  Rosey  he 
being  the  maker  thereof,  was  accommodation  paper,  if  he 
had  so  offered  it  for  discount,  to  obtain  a  loan  upon  it  for 
his  own  use.  Powell  v.  Waters,  8  Cowen,  689.  But  it  ia 
averred,  in  the  same  paragraph  of  the  complaint,  as  a  con- 
clusion or  result  of  this  power  to  negotiate,  that  Rose  '^  nego- 
tiated, sold,  and  delivered  the  said  note  to  the  said  Ocean 
Banky^  not  that  he  procured  it  to  be  discounted.  The  dis- 
tinction is  important.  If  Rose  could  sell  the  note,  and  did 
in  fact  sell  it,  at  a  rate  greater  than  seven  per  cent,  interest, 
the  contract  would  be  valid;  but  if  the  note  had  no  legal 
existence,  as  the  evidence  of  a  subsisting  debt,  until  it  was 
delivered  to  some  person  who  loaned  money  upon  it,  then 
a  delivery  of  this  inchoate  paper  to  the  bank,  upon  an 
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agreement  to  reserve  a  eum  greater  than  ^even  per  <;ent., 
would  render  it  void  under  the  statute  quoted  in  the  para- 
graph of  the  answer  setting  up  usury ;  and  hence,  the  dig- 
nity of  the  averment  that  it  was  negotiated  by  a  sale  to  the 
banlc  If  it  had  been  accommodation  paper,  BosCj  as  an 
original  party,  could  have  procured  its  discount  upon  its 
delivery ;  but  could  not  have  sold  it  to  avoid  the  statute  of 
usury.  It  is  manifest,  then,  that  the  averment  of  the  man- 
ner in  which  he  passed  it  off,  shows  that  the  paper  had  a 
legal  existence,  in  his  hands,  when  ofiered  to  the  bank. 
This  being  the  conclusion,  it  follows  that  the  second  para- 
graph of  the  complaint  was  bad,  and  the  demurrer  filed 
to  the  answer  should  have  been  sustained  to  the  whole 
complaint. 

If,  in  point  of  fact,  the  paper  had  a  legal  inception  at  the 
time  it  was  given  to  Mose  to  be  negotiated,  then  no  question 
of  usury  can  arise,  for  he  could  sell  it  at  any  rate  in  the 
market,  if  it  was  a  sale  in  good  faith.  This  is  assuming 
that  he  could  act  as  the  agent  of  the  legal  owner,  JBIaHy,  in 
negotiating  a  sale  and  delivery  of  Baid  note,  upon  the 
indorsement  of  said  Early.    To  this  we  see  no  objection. 

Per  Curiam, — The  judgment  is  reversed  with  costs.  Cause 
remanded. 

James  Bradley  arid  D.  J.  Woodward^  for  the  appellants. 

W.  C.  Hanna^  for  the  appellee. 


■  •  •• 


Tucker  v.  Whitb  and  Others. 

To  determine  tbe  time  when,  after  the  stay  of  a  judgment,  an  execu- 
tion may  isstte,  the  day  on  which  the  replevin  bail  is  entered 
ahould  be  counted. 

APPEAL  from  the  Hamilton  Circuit  Court 
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Perkins,  J. — This  was  an  action  to  recover  possession  of 
real  property.  To  show  title  under  a  sheriff's  sale,  the 
plaintiff,  among  other  items  of  evidence,  offered  an  execu- 
tion issued  on  the  20th  of  September,  upon  a  judgment 
entered  upon  the  records  of  the  Court,  which  records,  it  is 
not^denied  in  the  briefs,  were  signed  on  the  24th  of  March. 
Keplevin  bail  had  been  entered  for  the  stay  of  execution 
upon  the  judgment  for  one  hundred  and  eighty  days  "from 
the  time  of  signing  the  judgment."  2  G.  &  H.,  p.  283. 
The  execution  was  objected  to,  as  having  been  prematurely 
issued,  and  as  being,  consequently,  void,  and  the  Court  sus- 
tained the  objection.  Whether  the  objection  would  have 
been  valid,  had  it  been  true  in  point  of  fact,  we  need  not 
decide,  as  it  was  not  true  in  point  of  fact. 

The  judgment  was  signed  on  the  24th  of  March,  and 
execution  could  have  issued  upon  it  on  that  day,  had  it 
not  been  stayed  by  bail.  The  24th  of  March,  then,  is  one 
of  the  one  hundred  and  eighty  days  for  which  execution 
was  stayed. 
Execution  was  stayed  then : 

In  March,    -  -  -  8  days. 

In  April,  -  -  80  days. 

In  May,       -  -  -  81  days. 

In  June,  -  -  -      80  days. 

In  July,       -  -  -  81  days. 

In  August,        -  -  -      81  days. 

Making         -  -  161  days. 

It  requires  in  September,  -  19  days, 

To  make  the  -  -  180  days. 

The  statute  says,  that  "  at  the  expiration  of  the  stay,  it 
shall  be  the  duty  of  the  clerk  to  issufe,"  etc.  2  G.  &  H., 
p.  236. 

This  is  not  a  case  where  the  statute  requires  an  act  to  be 
done,  like  the  granting  of  a  new  trial,  for  example,  within 
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a  given  number  of  days.  2  G.  &  H.  832.  The  question 
in  the  case  at  bar  is,  when  did  one  hundred  and  eighty 
days  from  an  act  done,  viz.:  <^the  signing  of  the  judgment/' 
expire. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded  for  a  new  trial. 

J.  E.  McDonald^  A.  L.  Boache^  D.  MosSy  and  Joseph  A. 
Lewis,  for  the  appellant. 

S.  Major^  for  the  appellee. 


•m% 


DiSHON  and  Others  v.  The  State,  on  the  Relation  of  Mc- 

Cracken,  Trustee,  etc. 

In  actions  upon  the  official  bonds  of  township  trustees,  for  failing  to 
pay  over  to  their  successors  in  office  the  money  of  the  township 
in  their  hands,  the  State,  on  the  relation  of  the  person  who  is 
trustee  at  the  time  suit  is  begun,  is  the  proper  party  plaintiff. 

APPEAL  from  the  Orange  Common  Pleas. 

Hakna,  J. — Suit  against  Dishon,  a  former  trustee  of  the 
township,  and  his  sureties,  on  his  official  bond.  Alleged 
breach,  a  failure  to  pay  to  his  successor,  the  relator,  certain 
moneys  alleged  to  be  in  his  hands. 

Demurrer,  assigning,  1.  That  there  was  not  a  proper  party 
plaintiff,  nor  any  proper  relator.  2.  That  it  does  not  state 
facts,  etc.    This  was  overruled. 

Is  there  a  proper  party  plaintiff? 

The  trustee  is  the  treasurer  of  the  township.  Acts  1859, 
p.  222.  He  receives^and  disburses  the  moneys  of  the  town- 
ship, and,  at  the  expiration  of  his  term  of  service  it  is 
made  his  duty  {Id.,  sec.  12)  to  pay  over  to  his  successor  all 
moneys  in  his  hands,  belonging  to  his  township.    If  he  fails 
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to  do  80,  we  suppose  that  bis  successor  can  cause  suit  to  b^ 
instituted  in  the  name  of  the  State,  on  his  relation,  because 
the  official  bond  is  payable  to  the  State.  The  State  v.  Fo- 
taw,  8  Blackf.  4. 

It  is  urged,  that  no  suit  could  be  brought  against  a  trustee, 
without  an  order,  to  that  effect,  by  the  board  of  county 
commissioners.  We  are  referred  to  p.  70,  sec.  7,  Acts  1841. 
We  do  not  think  this  statute  applies.  It  has  reference 
specially  to  school  funds,  acts  in  regard  thereto,  and  special 
orders  that  may  be  made,  upon  examinations  therein  pro- 
vided for.  It  is  shown  in  this  complaint  that  the  alleged 
defalcation  had  occurred  because  of  a  failure  on  the  part  of 
the  outgoing  trustee  to  settle  with,  and  pay  over  to  the  in- 
coming trustee,  as  required  by  law.  This  was  a  general 
breach  of  his  official  bond,  upon  which  it  became  the  duty 
of  his  successor  to  seek  to  save  the  funds,  and  protect  the 
interests  of  the  people  of  the  township. 

Per  Curiam. — The  judgment  is  affirmed,  with  five  per  cent, 
damages  and  costs. 

A.  J.  Simpson^  for  the  appellants. 

M.  S.  MavUyy  for  the  appellee. 


Smith  and  Others  v.  Bosenham  and  Others. 

A  party  to  an  action,  who  has  complied  with  an  order  to  answer  in* 
terrogatories,  may  also  be  compelled  to  appear  and  testify  as  a 
witness,  at  the  instance  of  the  party  propounding  the  interroga- 
tories. 

APPEAL  from  the  Floyd  Common  Pleas. 

Perkins,  J. — Smith  and  Winchester  sued  Bosenham  end 
Bamberger.  With  their  complaint,  the  plaintiffs  filed  inter- 
rogatoriesy  to  be  answered  by  the  defendants.    The  interred* 
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atoriee  were  answered.  Subsequently,  and  some  ten  days 
before  the  next  session  of  the  Court,  the  plaintiffs  caused 
one  of  the  defendants  to  be  subpoenaed  to  appear  and  testify 
as  a  witness.  He  failed  to  appear.  The  plaintiffs  moved 
for  an  attachment  against  him,  but  the  Court  refused  the 
attachment,  and  forced  the  plaintiffs  to  trial,  on  the  grpund 
that,  having  filed  interrogatories  against  the  defendants, 
they  were  precluded  from  abandoning  the  answer  to  the 
interrogatories,  and  examining  the  defendants  on  the  trial 
as  witnesses. 

We  do  not  see  that  the  question  thus  raised  involves  any 
very  important  principle,  but  it  should  be  settled,  as  a  point 
of  practice,  upon  a  construction  of  the  statute,  influenced 
by  considerations  of  expediency.  By  our  statute,  parties, 
with  certain  exceptions,  may  be  voluntary  witnesses;  and 
each  can  compel  the  opposite  party  to  be  a  witness,  by  giv- 
ing his  deposition,  or  his  testimony  orally,  on  the  trial,  as 
the  case  may  be.  So. far,  parties  may  be  treated  as  other 
witnesses.  In  addition,  parties  may  be  required  to  answer 
interrogatories,  which  answers,  the  opposite  party  may  use 
or  reject  at  his  pleasure. 

It  is  always  the  most  satisfactory  to  courts  and  juries  to 
hear  the  statements  of  the  witnesses  orally  given  upon  the 
trial.  Hence,  if  the  deposition  of  a  witness  is  taken,  de  bene 
esse,  still  it  is  not  used  if  the  personal  attendance  of  the  wit- 
ness can  be  had.  The  party,  himself,  ought  not  to  complain ; 
and  we  can  easily  perceive  that,  after  interrogatories  have 
been  answered,  the  case  may  present  an  aspect  which  will 
render  it  important  to  a  full  investigation  of  the  cause,  that 
the  party  who  may  have  answered  the  interrogatories, 
should  be  personally  examined  on  the  trial.  Such  a  prac- 
tice is  consistent  with  the  language  of  the  statute.  2  O.  & 
H.,  p.  188. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded  for  a  new  triaL 
VoL^XIX.— 83 
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John  H.  Stotsenburg  and  Thomas  M.  Brown^  for  the  appel* 
lants. 
Handall  Crawford  and  Henry  Crawfordj  for  the  appellees. 


•  »» 


Brady  v.  Murpht. 

Where  the  judgment  of  a  court  is  the  foundation  of  an  action,  or 
defense,  the  record  of  such  judgment,  or  a  transcript  thereof,  must 
be  made  a  part  of  the  complaint. 

The  defense  of  former  recovery  can  not  be  given  in  evidence  under 
the  general  issue. 

APPEAL  from  the  Marion  Common  Pleas. 

Per  Curiam. — It  is  the  settled  rule  of  pleading,  in  this 
state,  that  where  a  party  makes  the  judgment  of  a  court 
the  foundation  of  his  action  or  defense,  he  must  make  the 
record  of  sach  judgment,  or  a  transcript  of  it,  a  part  of  the 
pleading  setting  it  up,  as  in  case  of  written  instruments. 

Former  recovery  can  not  be  given  in  evidence  under  the 
general  denial. 

Per  Curiam. — The  judgment  is  reversed,  vdth  costs.  Cause 
remanded  for  another  trial. 

R.  L.  and  T.  D.  WalpolCy  and  JR.  B.  Duncan^  for  the  ap- 
pellant. 

J.  A,  Beal,  for  the  appellee. 


•  »• 


The  Statb  ex  rd.  Lipperd,  Administrator,  etc.,  t;.   Car- 
rington and  Others. 

Where  a  cause^  by  agreement^  is  referred  to  a  commissioner  to  take 
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aoeounts,  withont  an  answer  haying  been  filed  to  the  complaint, 
'  the  consent  cores  the  error.  • 

APPEAL  from  the  Bipley  Common  Pleas, 

Pbrkins,  J. — Suit  for  review.    Judgment  for  defendants. 

The  error  alleged  to  appear  of  record,  is  the  reference  of 
a  cause,  by  agreement  of  parties,  to  a  commissioner,  to  take 
accounts,  without  an  answer  having  been  filed  to  the  com- 
plaint. 

We  think  consent  cured  the  error.  The  error  alleged  to 
exist  in  the  report  of  the  commissioner,  if,  indeed,  it  did 
exist,  was  left  uncorrected,  by  the  inexcusable  negligence  of 
the  party  concerned. 

Per  Curiam. — The  judgment  is  afltaned,  with  costs. 

JE.  P.  FerriSy  for  the  appellant 


•♦» 


Harbaugh  t;.  Mendbnhall. 

APPEAL  from  the  Hamilton  Circuit  Court, 

Per  Curiam. — ^The  judgment  in  this  case  is  affirmed,  with 

five  per  cent,  damages  and  costs,  on  the  authority  of  Ellis 

V.  Miller,  9  Ind.  210. 

D.  C.  Chipmariy  for  the  appellant. 

E.  8.  Stonej  for  the  appellee. 


■♦♦♦■ 


Daggt  and  Another  v.  Coats  and  Others. 

Where,  in  an  application  for  a  change  or  location  of  a  pnblio  high- 
way, before  the  board  of  commissioners  of  the  county,  the  final 
order  of  the  board,  directing  the  change,  is  defective  for  onceiT 
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tainty,  Buoh  defect  may  be  remedied  by  a  motion  ^or  that  pnrpofie, 
but  it  is  not  a  ground  for  the  dismissal  of  such  application. 

On  appeal  to  the  Conrt  of  Common  Pleas,  in  snch  cases,  no  new 
ground  in  favor  of,  or  against,  the  proposed  highway,  can,  as  a 
matter  of  right,  be  there  filed  or  urged;  but  the  cause  must  be 
there  tried  on  the  papers  on  which  it  is  tried  in  the  Commission- 

'    er's  Court,  and  no  new  viewers,  or  reviewers,  can  be  applied  Ibr, 

•    or  appointed,  unless  by  mutual  consent 

In  such  case,  also,  the  necessary  papers  in  the  cause,  such  as  tlie 
petitions,  reports  of  viewers,  or  reviewers,  remonstrances,  etc., 
which  must  be  bef(»re  the  Appellate  Court,  are  operative  to  make 
a  prima  fade  case  for  the  party  in  whose  favor  they  are,  and  it 
would  be  the  province  of  the  Court  to  decide  upon  their  sufficiency; 
and  if  the  objectors  had  appeared  below,  and  made  objections,  and 
had  reviewers  appointed,  who  had  reported,  such  report  becoming 
a  part  of  the  original  papers  in  the  Appellate  Court,  the  original 
notices  required  to  be  given  of  the  application  would  be  thereby 
admitted  or  waived. 

In  such  case,  on  the  trial  in  the  Appellate  Court,  the  petitions,  re« 
monstrances,  reports,  etc.,  which  constitute  the  papers  on  which 
the  cause  must  be  tried,  need  not  be  given  in  evidence,  but  should 
be  judicially  noticed  by  the  Court,  and  read  or  stated  to  the  jury 
trying  the  cause. 

APPEAL  from  the  Putnam  Common  Pleas. 

Perkins,  J. —  William  H,  Coats j  and  twenty-three  others, 
presented  a  petition  to  the  board  of  commissioners  of  Put- 
nam county,  for  "  a  change  of  the  highway  in  Greencastle 
township,  of  said  county,  leading  from  Mount  Meridian  to 
Crreencastley  so  that  said  highway  shall  run  as  follows,  viz.: 
Beginning  where  the  said  highway  crosses  the  line  dividing 
sections  twenty-three  and  twenty-six,  in  township,  etc.,  on 
the  lands  of,  etc.,  and  running  thence  west,  etc.,  on,  etc.,  to, 
etc.'*    Proof  of  notice  was  made. 

Viewers  were  appointed,  were  qualified,  discharged  th^ 
duty  imposed  upon  them,  and  reported  that  the  chimge 
would  be  of  public  uUUty.    Their  report  was  duly  filed. 
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Tberenpon^  Addison  Daggy  and  WiUiam  Daggy^  persons 
interested,  appeared  and  moved  that  the  petition  be  dis- 
missed, because  not  sufficiently  certain,  etc.  The  motion 
was  overruled.  They  then  filed  a  remonstrance.  Reviewers 
were  then  appointed,  who  examined  the  route  of  the  pro- 
posed change,  etc.,  and  reported  in  its  favor,  and  that  the 
Daggya  would  not  be  injured  thereby,  and  would  be  entitled 
to  no  damages  on  account  thereof.  The  report  was  received 
and  concurred  in  by  the  board,  and  the  change  ordered  to 
be  made.  The  Daggys  appealed  to  the  Common  Pleas,  and 
there  moved  to  dismiss  the  cause,  on  account  of  the  uncer- 
tainty of  the  final  order  of  the  commissioners,  in  directing 
the  change.  The  motion  was  overruled.  They  then  called 
a  jury  to  try  the  cause.  A  jury  was  impanneled,  but  no 
evidence  was  offered  by  either  party,  and  the  jury,  under  the 
instructions  of  the  Court,  found  for  the  petitioners.  The 
Court  forced  the  Daggys,  the  appellants,  to  take  the  opening 
and  close  in  the  Common  Pleas. 

We  think  the  petition  for  the  highway  was  sufficiently 
certain.  Hays  v.  The  State,  8  Ind.  425.  We  do  not  think 
uncertainty  in  the  order  describing  the  change  to  be  made, 
was  ground  for  dismissal  of  the  proceedings*  A  motion 
might  have  been  made  before  the  commissioners  for  greater 
certainty  in  the  order,  and,  it  not  being  done  there,  the 
defect  might  be  remedied  in  the  final  order  of  the  Common 
Pleas. 

The  remaining  question  is,  On  whom  was  the  burden  of 
proof  on  the  trial  in  the  Common  Pleas  ?  The  statute  on 
the  subject  of  laying  out  and  changing  highways,  is  found 
at  p.  359, 1  G.  &  H.  ed.  B.  S.,  and  provides  that  the  county 
commissioners  may  lay  out  or  change  a  highway,  in  the 
county,  where  notice,  etc.,  has  been  given,  on  a  petition,  etc., 
and  a  report  in  favor  of  the  change,  if  no  objection  is  made; 
Id.  pp.  862,  868 ;  and  without  any  consideration  of  the  ques- 
tion ci  damages.    These  are  not  given  unasked,  and  the 
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Statute  provides  the  mode  in  which  they  may  be  applied  for, 
and  obtained,  if  due ;  Id.  pp.  363,  364 ;  and,  also,  the  mode 
in  which  the  objectors  may  review  the  question  of  utility. 
Id.  But  a  party  interested  may  appeal  from  an  order  of 
the  commissioners,  to  the  Common  Pleas.  Now,  let  ns  first 
suppose  an  appeal  taken  from  the  order  laying  out  or  chang* 
ing  a  highway,  where  there  is  no  objection  below,  and  the 
order  of  the  Court  is  made  on  the  report  of  the  viewers 
first  appointed.  What  may  be  done  in  the  cause  in  the 
Appellate  Court? 

We  take  it,  that  no  new  ground  in  favor  of,  or  against, 
the  proposed  highway,  can,  as  matter  of  right,  be  there  filed. 
The  petition  must  be  filed  before  the  commissioners,  and  so 
must  the  report  of  the  viewers;  and,  on  appeal,  the  cause 
must  be  tried  on  the  papers  on  which  it  is  tried  in  the  Com- 
missioner's Court ;  and  no  new  viewers  or  reviewers  can  be 
applied  for  or  appointed,  unless,  at  all  events,  by  mutual 
consent.  Moore  v.  Smocky  6  Ind.  392.  Kemp  v.  Smithy  7  Id. 
471.  And  the  necessary  papers  of  record  in  the  cause,  such 
as  the  petition,  reports  of  viewers,  remonstrances,  etc.,  which 
must  be  before  the  Appellate  Court,  to  enable  it  to  act  on 
the  several  dififerent  parts  of  the  cause  which  they  con- 
stitute, are  operative  in  the  Appellate  Court  to  make  a 
prima  facie  case,  at  least,  for  the  party  in  whose  favor  they 
are.  This  is  necessarily  so  in  the  reason  of  the  thing,  and 
58  declared  to  be  so  by  authority.  In  Malone  v.  Hardestyy  it 
is  held,  that  the  petitioners  must  prove,  on  the  trial  on  ap- 
peal, to  make  a  prima  facie  case,  just  what  they  must  prove 
before  the  commissioners.  1  Ind.  79.  What  must  they 
prove  before  the  commissioners  ?  Not  the  truth  of  the  re- 
port of  the  viewers ;  but  that  the  notices,  etc.,  required  by 
statute,  had  been  given,  etc.  In  the  Common  Pleas,  then, 
in  case  of  a  cause  appealed,  where  there  had  been  no  objec- 
tions raised  below,  these  questions  would  be  for  trial  by  a 
Jury,  and  the  burden  of  proof  would  be  on  the  petitioners, 
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while  the  sufficiency  of  the  papers  would  be  decided  upon 
by  the  Court.    Peabody  v.  Sweety  8  Ind.  514. 

But  BuppoBe,  now,  an  appeal  in  a  cause  where  the  object- 
ors had  appeared  below,  and  had  objected,  under  sec.  23, 
p.  864,  1  G.  &  H.,  on  the  question  of  utility,  or  remon- 
strated under  sec.  19,  p.  363,  on  the  ground  of  damages,  or 
upon  both  grounds,  and  had  had  reviewers  appointed,  who 
had  filed  reports,  which  became,  as  they  necessarily  would, 
a  part  of  the  original  papers  to  go  to  the  Appellate  Court ; 
in  such  a  case  the  notices  would  be  admitted  or  waived, 
and  proof  of  them  would  not  have  to  be  made  on  a  trial  by 
jury  in  the  Common  Pleas.  Milhollin  v.  ThomaSy  7  Ind.  165. 
The  question  on  the  sufficiency  of  the  several  papers  would 
be  for  the  Court,  and,  if  sufficient,  they  would  be  jprimafcuAe 
true,  that  is  the  reports;  and  we  think  the  petitions,  remon- 
strances, and  reports,  which,  as  we  have  seen,  would  consti- 
tute the  papers  on  which  the  cause  would  be  tried,  need  not 
be  given  in  evidence.  They  would  be  before  the  Court, 
like  the  pleadings  in  a  cause,  would  be  taken  notice  of  by 
the  Court,  and,  necessarily,  read  or  stated  to  the  jury,  in 
placing  the  cause  before  them. 

Applying,  now,  these  principles  to  the  case  at  bar:  here 
was  a  petition,  and  a  legally  sufficient  report  upon  it,  in 
favor  of  a  change  in  a  highway.  Here  was  a  remonstrance, 
and  a  report  of  reviewers  upon  it,  in  favor  of  the  change, 
and  that  it  would  occasion  no  damages.  These  papers  made 
9i,  prima  facie  case,  certainly,  in  the  Common  Pleas,  in  favor 
of  the  change  without  damages,  and,  it  seems  to  us,  threw 
the  harden  of  proof  upon  the  appellants.  See  The  Lake 
-Eriey  etc.,  Co.  v.  Heathy  9  Ind.  558.  Taking  land  for  a  high- 
way, it  may  be  here  observed,  is  taking  property  for  public 
use,  and  the  damages  must  be  claimed  in  the  way  prescribed 
by  statute,  if  it  is  a  reasonable  one.  That  it  is  has  been 
decided.  Dronberger  v.  Reedy  11  Ind.  420.  That  method  is 
to  claim  them  below,  and  have  them  assessed  by  viewers  or 
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appraisers;  and  if  not  satisfied  with  that  assessment,  to 
appeal,  and  claim  a  trial  by  jury,  if  the  party  desires  to. 
The  Lake  Erie^  etc.  v.  Heathy  supra,  and  cases  cited. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs* 

Williamson  and  Daggy,  for  the  appellants. 

M.  Secrest  and  JET.  Turman,  for  the  appellees. 


SWIHART  V.  ClINB. 

There  is  no  implied  denial  to  an  answer,  under  tbe  code,  as  there  is 
to  a  reply,  and  a  general  denial  filed  to  an  answer,  consisting  of 
several  paragraphs,  can  not  be  considered  as  a  denial  of  a  new 
and  sabstantive  defense  afterward  filed  by  way  of  additional  par- 

.    agraph. 

The  Court  will  not  specifically  enforce  performance  of  a  parol  con- 
tract for  the  purchase  of  land,  where  the  land  is  incumbered  by 
a  prior  mortgage,  notwithstanding  the  purchaser  may  have  made 
part  payment  of  the  purchase  money,  and  he  may  recover  back 
the  money  so  paid. 

APPEAL  from  the  Miami  Circuit  Court. 

Hanna,  J. — Cline  sued  Smkartj  in  two  paragraphs,  for 
money  loaned,  and  money  had  and  received;  stating  the 
sum,  in  each  paragraph,  at  ninety-eight  dollars. 

Answer:  1.  Denial.  2.  That  said  sum,  named  in  said 
'first  paragraph,  was  paid  as  a  part  toward  the  price  of  a 
piece  of  land,  bought  by  plaintiff  of  defendant.  3.  Same 
answer  as  to  second  paragraph.  4.  Avers  that  said  sum  of 
money  was  paid  on  a  verbal  contract,  by  which  the  defend- 
ant sold  to  plaintiff  certain  lands,  for  the  agreed  price  of,  etc. 
and  that  the  defendant  tendered  a  deed,  which  the  plaintiff 
refused  to  receive,  whereby  the  defendant  was  damaged 
two  hundred  dollars,  which  he  sets  up  by  way  of  counter- 
claim, etc. 
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Beply:  1.  Qeneral  denial.  2.  A  special  reply  as  to  the 
fourth  paragraph  of  the  answer.  There  was  a  demurrer  to 
this  paragraph  of  the  reply^  upon  which  the  Court  held  the 
fourth  paragraph  of  the  answer  bad,  with  reference  to  the 
statute  of  fraiAls. 

The  defendant,  thereupon,  filed  two  additional  paragraphs 
to  his  answer,  viz.:  5.  Former  recovery.  6.  As  to  costs^ 
that  there  had  been  a  former  suit,  in  which  this  claim 
should  have  been  included.  Keply  to  the  sixth  paragraph. 
There  was  no  issue  upon  the  fifth  paragraph  of  the  answer, 
unless  the  general  denial,  which  had  been  previously  filed, 
formed  such  issue.  Trial  by  the  Court,  on  a  special  finding 
of  facts,  as  follows,  as  well  as  a  general  finding  for  the  plain* 
tiflF:  "  The  plaintiff  agreed,  by  parol,  with  the  defendant, 
that,  if  he  would  purchase  of  one  Neff  a  certain  tract  of 
land,  containing  about  one  hundred  and  seventy  acres,  he 
would  take  a  certain  portion  of  said  tract,  containing  about 
forty-eight  acres,  at  six  hundred  and  fifty  dollars,  one  third 
in  hand,  the  balance  in  one  and  two  years. 

The  plaintiff  paid  the  defendant,  on  or  about  the  1st  of 
December,  1859,  ninety-eight  dollars  on  said  contract,  being 
the  money  sued  for;  the  defendant  purchased  the  land  of 
Neffy  and  afterward  the  land  the  plaintifi'  was  to  have,  was 
surveyed  off  to  the  satisfaction  of  both  parties,  and  the 
defendant  made,  executed,  and  tendered  the  plaintiff  a  deed 
for  the  same,  which  he  refused  to  accept,  because  there  was 
%  mortgage  on  said  land  for  one  thousand  two  hundred 
dollars,  and  refused  to  comply  with  his  parol  agreement, 
there  being  no  memorandum  of  said  contract  in  writing. 
About  eight  or  nine  months  afterward,  the  defendant  sold 
and  conveyed  the  same  land  to  another  person. 

Upon  the  foregoing  facts,  the  Court  finds  for  the  plaintiff 
for  the  amount  paid  the  defendant  on  said  contract,  with  in- 
terest from  the  date  of  payment,  amounting  to  one  hundred 
and  five  dollars  and  four  cents.    Holding,  first,  that  the 
Vol,  XIX.— 84 
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contract  for  the  sale  of  the  land,  being  by  parol,  was  void, 
and  that  the  defendant  was  bound  to  refund  the  money  paid 
on  it.  And  secondly,  that  the  defendant,  by  conveying  the 
land  to  another,  acquiesced  in  the  plaintiff's  recision  of  the 
contract." 

I.  Was  there  a  trial  without  an  issue  upon  the  fifth  para- 
agraph  of  the  answer,  and  if  so,  what  was  the  effect? 

There  is  no  implied  denial  to  an  answer,  under  our  code 
of  procedure,  as  there  is  to  a  reply ;  and  the  general  denial 
filed  to  the  first  answer,  consisting  of  several  paragraphs, 
could  not,  we  think,  be  considered  or  treated  as  being  in 
response  to  a  new  and  substantive  defense  afterward  set  up 
in  an  additional  answer.  That  answer  should  have  been 
replied  to,  as  it  set  up  new  matter  in  bar. 

n.  Was  the  general  judgment  for  the  plaintiff  justified  by 
the  special  finding? 

We  think  that  judgment  was  right,  under  the  special 
finding  of  facts,  without  reference  to  the  conclusion  of  the 
Court  upon  the  case  involved,  for  this  reason,  that  the 
plaintiff  was  not  under  any  obligation,  for  anything  that 
appears  in  the  record,  to  take  title  to  the  land  with  any  in- 
cumbrance thereon  by  way  of  mortgage.  Even  if  the  Court 
would  refuse  to  relieve  from  an  executed  contract,  where 
there  should  be  such  incumbrance,  yet  it  does  not  follow 
that  it  would  compel  the  performance  of  a  contract  for  the 
conveyance  of  land  so  incumbered. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs*  Cause 
remanded. 

JV*.  0.  Ross  and  JJ.  P.  Effinger^  for  the  appellant. 
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King  and  Othen  v.  Brewer. 


Slaughtbr  V.  Thb  Bane  of  thb  Statb^  Etc. 

■ 

APPEAL  from  the  Morgan  Circuit  Court. 

Per  Curiam. — ^In  this  case,  the  Court  refused  to  continue 
the  cause,  to  enable  the  defendant  to  obtain  answer  to  inter- 
rogatories addressed  by  him  to  the  Bank,  It  is  said  the 
Court  refused  the  continuance  on  the  ground  that  a  corpora- 
tion could  not  be  compelled  to  answer  interrogatories ;  but 
the  record  does  not  properly  present  that  question,  as  the 
record  shows  no  issue  to  which  the  interrogatories  were 
applicable. 

The  judgment  is  aflSimed,  with  two  per  cent,  damages 
and  costs. 

W.  V.  BumSy  for  the  appellant. 

W.  B.  Harrison^  for  the  appellee. 


»»> 


EiNG  and  Others  v.  Brewer. 

Seotion  11,  2  Gr.  &  H.,  p.  632,  does  not  authorize  a  recovery  upon 
an  appeal  bond  for  a  sum  larger  than  the  penalty  named  in  such 
bond. 

APPEAL  from  the  Fountain  Common  Pleas. 

Perkins,  J. — This  was  a  suit  upon  an  appeal  bond.  The 
appeal,  upon  which  the  bond  was  executed,  was  taken  by 
MetUe  from  a  judgment  against  him,  by  a  Justice  of  the 
Peace,  in  a  suit  to  recover  possession  of  lands  unlawfully 
detained. 

The  bond  was  in  the  penalty  of  one  hundred  and  sixty- 
eight  dollars.  The  defendants  below  contend  that  that 
penalty  is  the  limit  of  their  liability  on  the  bond.  The 
plaintijOT  below,  on  the  appeal^  recovered  a  judgment  for 
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over  three  hundred  dollars,  greatly  exceeding  the  penalty 
in  the  appeal  bond,  and  he  claimB  that  the  obligors  in  the 
bond  are  liable  for  the  full  amount  of  the  judgment,  not- 
withstanding it  exceeds  the  penalty  of  the  bond.  He  claims 
this,  not  on  general  principles  of  law,  but  on  the  following 
provision  of  the  statute: 

"  On  the  trial  of  any  cause  under  this  act,  either  before 
the  Justice  of  the  Peace,  or  on  appeal,  the  damages  for  the 
detention  of  the  premises  shall  be  estimated  up  to  the  time 
of  each  trial,  while  damages  on  appeal  by  the  defendant 
shall  be  deemed  as  covered  by  the  appeal  bond."  2  G.  &  H.^ 
p.  632,  sec.  11. 

In  relation  to  mere  matters  of  private  contract,  parties 
may  fix  the  limit  to  the  liability  they  assume;  but  if  a 
statute  declares  that  a  given  liability  shall  attach  upon  the 
performance  of  a  certain  act,  the  parties  can  not,  by  private 
arrangement,  restrict  that  liability.  If,  thus,  the  statute 
says  that  when  a  party  goes  upon  an  appeal  bond,  in  a 
given  class  of  cases,  he  shall  be  liable  to  a  certain  extent, 
ne  will  be  liable  to  that  extent  notwithstanding  any  attempt 
on  his  part  to  lessen  his  liability.  Does  the  statute  de- 
clare such  liability  in  this  case?  It  is  manifest  that  the 
damages  to  be  recovered  in  a  case  for  the  detention  of  lands 
must  be  very  uncertain,  owing  to  the  uncertainty,  in  our 
practice,  as  to  the  length  of  time  the  case  may  be  pending 
before  a  trial  can  be  had.  Hence,  it  would  seem  almost 
impossible  to  fix  a  penalty  in  a  bond  properly  adapted  to 
cover  such  damages.  Hence,  there  is  reason  for  the  opinion 
that  the  legislature,  in  this  class  of  cases,  intended  that 
appeal  bonds  might  be  executed  without  penalties;  and 
that  if  they  were  not,  the  penalty  expressed  should  be  an 
immaterial  part  of  the  obligation. 

The  Court  below  held  this  to  have  been  the  legislative 
intention*;  and  the  construction  of  the  section  of  the  statute 
ftbove  quoted,  to  be  sucfa  as  we  have  indicated  it  might  be, 
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And  gave  judgment  against  the  obligors  in  the  bond  to  the 
foU  amount  of  the  judgment  for  damages,  recovered  on  the 
appeal. 

If  the  Court  was  right  in  the  construction  of  the  statute, 
the  judgment  must  be  affirmed.  If  wrong,  it  must  be  re- 
versed. 

It  is  thought  the  Court  was  wrong  and  that  the  judgment 
must  be  reversed.  See  sections  9  and  10  of  the  statute 
above  quoted. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

McDonald  and  Roaehe,  and  Joseph  Bistine^  for  the  appel- 
lants. 

Charles  Tyler^  for  the  appellee. 


-»♦♦■ 


Kirkpatrick  v.  Hinklb. 

The  reader  is  referred,  for  the  points  decided  herein,  to  the  opinion 
at  length. 

APPEAL  from  the  Carroll  Common  Pleas. 

Hanna,  J. — Hinkle  complained  of  the  appellant,  averring 
that  he,  together  with  Paiton  and  Potion^  executed  a  note  to 
Bice,  which  was  assigned  by  said  Bice  to  the  plaintiff;  that 
the  plaintiff  sued  on  the  same,  before  a  Justice  of  the  Peace 
in  Cass  county,  and  recovered  a  judgment  against  Pattons^ 
who  resided  there,  but  not  against  Kirkpatrick^  he  being  a 
resident  of  Carroll  county;  that  execution  had  issued,  and 
been  returned  no  property,  etc.,  as  to  Pattons.  A  copy 
of  the  note,  as  well  as  a  transcript  of  the  said  proceedings 
and  judgment,  are  made  parts  of  the  complaint. 

Answer  in  four  paragraphs :  1.  Want  of  consideration  for 
said  note.    2.  That  plaintiff  was  not  the  owner,  nor  had 
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any  interest,  etc.,  in  said  note;  setting  ont  the  facts  relied 
on.  8.  Setting  up  a  former  recovery  on  said  note^  based  on 
the  transcript  filed  by  plaintiff.    4.  Duress. 

Demurrers  were  sustained  to  each  of  said  paragraphs. 

If  the  note  ia  the  foundation  of  this  action,  we  think  the 
first,  second,  and  third  paragraphs  of  the  answer  were  well 
pleaded ;  although  it  is  averred  that  there  was  no  recovery 
against  the  defendant  in  the  former  suit,  yet  the  transcript 
filed,  and  made  a  part  of  the  complaint,  shows  a  service 
upon  all  the  defendants,  and  a  judgment  against  all.  There 
are  no  averments  of  fraud,  etc.,  if  any  such  could  have  been 
made,  touching  the  recovery  of  said  judgment.  The  simple 
statement  in  the  complaint,  therefore,  that  no  judgment  was 
recovered  against  the  defendant  in  that  proceeding,  is  thus 
overcome  by  the  transcript,  made  a  part  of  the  complaint. 

But  the  averment  of  the  non-recovery  of  a  judgment 
against  the  defendant  has  one  effect :  it  shows  that  this  suit 
was  not  intended  to  be  upon  that  judgment,  and  conse- 
quently the  ruling  upon  the  demurrers  was  wrong. 

The  fourth  paragraph  is  so  uncertain  and  contradictory, 
as  it  appears  in  the  record,  that  the  demurrer  was  properly 
taken. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 

X  Quthrie  and  J.  B.  FlynUy  for  the  appellant. 


»#♦ 


Gebhart  et  vx.  v.  Hadley. 

It  is  errgr,  in  an  action  against  husband  and  wife  to  foreclose  a  mort- 
gage, to  render  a  personal  judgment  against  the  wife  for  any 
deficiency  after  the  sale  of  the  mortgaged  property. 

APPEAL  from  the  Parke  Circuit  Court. 
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Per  Curiam. — Suit  to  foreclose  a  mortgage  against  hus- 
band and  wife.  Judgment  of  foreclosure  and  sale.  It  is 
further  ordered,  that  if  the  mortgaged  premises  fail  to  sell 
for  sufficient  to  pay  the  debt,  execution  issue  for  the  defi- 
ciency against  *^  the  defendants."  It  should  have  been 
against  the  defendant,  Lewis  L.  Oebhartj  and  the  Court  is 
instructed  to  thus  correct  the  judgment  below,  as  it  doubt- 
less would  have  done,  before  this  appeal,  if  it  had  been 
asked  to.  Attorneys  should  attend  to  the  reading  of  the 
minutes  of  the  proceedings  in  the  Courts,  so  as  to  see  that 
their  orders  and  judgments  are  correctly  entered.  The  judg- 
ment is  affirmed,  with  two  per  cent,  damages  and  costs, 
subject  to  the  correction  above  ordered. 

8.  C.  Willson^  for  the  appellants. 

Thomas  If.  Bice^  and  McDonald  and  Iioacf0f40f^!ff'"&p^ 

Ilea.  //'^  kV-'^^^^^"^ 


pellee.  ^^    ^ 

i 
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Bandall  and  Others  v.  Ghent  and  Ahotber.    ,. 

A  merely  volnntary  executory  contract,  for  the  conveyance  of  land, 
will  not  be  specifically  enforced ;  nor  will  a  voluntary  deed  be  cor- 
rected of  mistakes,  on  the  application  of  the  grantee  against  the 
grantor ;  but  it  will  be  on  the  application  of  the  grantor  against  the 
grantee,  where,  by  mistake,  the  conveyance  is  for  a  larger  estate 
than  was  intended. 

Bat  an  executed  deed,  made  upon  no  consideration,  whether  one  be 
expressed  or  not,  is  valid,  and  operative  against  the  grantor. 

APPEAL  from  the  Putnam  Circuit  Court. 

Pbrkins,  J.  —  Suit  to  recover  possession  of  real  estate. 
Judgment  below  for  the  defendant.  The  facts  of  the  case, 
in  short,  are  tbese : 

Thomas  HandaU^  in  his  life  time,  owned  the  land  in  dispute, 
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andy  on  the  5th  of  February,  I860,  died  in  its  possession. 
The  plaintiffs  in  this  suit  are  his  heirs  at  law.  These  factp 
disclose  the  title  upon  which  the  plaintiffs  claim  the  land. 

Elizabeth  Ghentj  the  defendant,  was  a  step-danghter  of 
Thomas  Randally  and,  on  the  5th  day  of  July,  1859,  he,  "in 
consideration  of  the  natural  love  and  affection  he  held  to 
her,  as  his  said  daughter,"  conveyed  to  her,  by  a  deed, 
drawn  in  the  form  prescribed  for  warranty  deeds  by  the 
statute,  the  land  involved  in  this  suit.  The  deed  was  duly 
acknowledged.  These  facts  disclose  the  title  upon  which 
the  defendant  claims  the  land. 

The  position  taken  by  the  plaintiffs  is,  that  a  deed,  with- 
out consideration,  when  purporting  to  be  made  upon  a  con- 
sideration, is  void;  that  though  natural  love  and  affection 
is  a  good  consideration,  recognized  in  the  law,  as  between 
parent  and  child,  it  is  not  a  consideration  between  an  owner 
of  land  and  a  stranger ;  that  natural  love  and  affection,  in 
the  legal  sense  of  the  term,  can  not  exist  between  strangers. 

It  is  well  settled,  that  a  merely  voluntary  executory  con- 
tract, for  the  conveyance  of  land,  will  not  be  specifically 
enforced;  Frorruin  v.  Fromarty  13  Ind.  317;  nor  will  a  vol- 
untary deed  be  corrected  of  mistakes,  on  the  application  of 
the  grantee  against  the  grantor;  {Id)  though  it  will  be 
on  the  application  of  the  grantor  against  the  grantee,  where, 
by  mistake,  the  conveyance  is  for  a  larger  estate  than  was 
intended.  Andrews  v.  Andrews^  12  Ind.  348.  See  Wyche  v. 
GfreeUy  16  Georgia,  49.  But  the  proposition  seems  tq  be  a 
universal  one,  in  this  State,  that  an  executed  deed,  made 
upon  no  consideration,  whether  one  be  expressed  or  not,  is 
valid  and  operative  against  the  grantor;  and  the  cases  of 
McNedy  v.  JRucker^  6  Blackford,  891 ;  Doe  v.  Hardy  7  Id. 
610,  and  Thompson  v.  Thompson^  9  Ind.  824,  decide  the  pre- 
cise question  raised  in  this  case,  and  decide  it  against  the 
plaintiffs. 

The  fact  that  the  deed  contains  a  warranty  is  unimport- 
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anty  for  this  if  for  no  other  reason :  that  in  a  emit  upon  a 
warranty,  for  ite  breach,  evidence  would  be  heard  as  to  the 
consideration  paid,  in  determining  the  question  of  damages 
to  be  recovered.    Heest  v.  McQuUkin^  7  Ind.  460. 

Per  Guriam. — The  judgment  below  is  affirmed,  with  costs. 

Henry  Secrestj  J.  A.  ScoUj  and  J.  A.  Matsonj  for  the 
appellants. 

WiUiamscn  and  Doggy,  for  the  appellees. 


»»< 


Stanton  v.  Woodcock.  \ 

l*hs  BttdittonB  is  a  part  of  the  record,  where  there  is  no  appearsBoe. 

In  rendering  judgment  on  money  demands,  it  is  proper  to  render  the 
judgment  for  the  aggregate  amount  of  the  principal  and  interest 
due  at  the  date  of  the  judgment,  and  the  same  will  bear  interest 
£rom  date. 

APPEAL  from  the  Shelby  Common  Pleas. 

Wo&DEN,  J. — ^Action  by  the  appellee  against  the  appel- 
lant.   Judgment  by  default. 

The  term  of  Court,  at  which  judgment  was  rendered,  com- 
menced on  the  first  Monday  of  March,  1861.  It  is  objected, 
that  no  term  of  Court  could  then  be  held,  and  we  are  re- 
ferred to  the  act  of  March  1, 1859  (Acts,  1859,  p.  91),  fixing 
a  different  time.  Five  days  later,  an  act  was  approved 
which  authorized  the  term  in  question  (Acts,  1859,  pp.  84-6, 
sec.  8).  It  is  objected,  also,  that  the  record  does  not  show 
proper  service  of  process.  The  record  sets  out  the  summons 
and  the  sheriffs  return  thereon,  showing  service  in  due  time. 
It  is  insisted,  however,  that  the  summons  and  return  thereon 
are  no  part  of  the  record,  unless  embodied  in  and  made  part 
of  the  judgment.  This  is  clearly  unnecessary.  The  sum- 
iBons  is  a  part  of  the  record  where  there  is  no  appearance^ 
2  R  S.,  1852,  p.  159,  sec.  559. 
Vol,  XIX.— 85 


J74  SUPBEME  COURT  OF  INDIANA. 

CoquilUurd's  Adminutraton  v.  French. 

Again,  it  is  objected,  that  the  judgment  was  for  the 
amount  due  on  the  note  for  principal  and  interest.  The 
point  of  this  objection  is,  that  as  the  judgment  draws  inter- 
est, the  plaintifi'  is  obtaining  compound  interest.  It  is  sug- 
gested, that  the  judgment  should  have  been  for  the  principal 
of  the  note,  and  a  separate  order  for  the  interest  due  up  to 
the  date  of  the  judgment,  to  be  collected  without  interest 
The  judgment,  as  rendered,  is  clearly  right.  An  effectual 
method  of  avoiding  the  hardship  of  compounding  interest, 
would  be  the  payment  of  the  judgment  before  interest  had 
accrued  thereon. 

There  is  no  important  question  in  the  record,  except  the 
question  of  time,  and  the  judgment  must  be  affirmed. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs,  and 
eight  per  cent,  damages. 

Jf.  If.  Bay  and  B.  F.  Davis^  for  the  appellant. 

S.  MajoTf  for  the  appellee. 


•♦• 


Robinson  v.  Thb  Statb. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Per  Curiam. — ^The  judgment  is  reversed.  The  information 
fails  to  aver  facts  sufficient  to  give  jurisdiction  to  the  Com- 
mon Pleas. 

McDonald^  BoachCf  and  LewiSj  for  the  appellant. 


•  »< 


Coquillard's  Administrators  v.  French. 

CRums  on  aeooant,  held  agunst  certain  Indian  tribes,  in  1847, 
which  were  expected  to  be  paid  by  the  government  of  Uie  ttiiUd 
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fifasfeS)  were  assignable,  in  eqnitj,  so  as  to  enable  the  assignee,  wbo 
was  the  real  party  in  interest,  to  maintain  suits  thereon  in  his  own 
name. 

A  paragraph  of  an  answer,  which  sets  np  in  bar  of  an  action  npon 
an  agreement,  a  new  agreement  between  the  parties,  which  does 
not  appear  to  have  been  executed,  and  was  a  mere  accord  without 
satisfaction,  is  bad  on  demurrer. 

A  paragraph  of  an  answer,  which  pleads  no  facts  that  can  not  be 
giyen  in  evidence  under  the  general  denial,  the  latter  having  been 
pleaded,  should  be  stricken  from  the  files  on  motion. 

An  authority  "  to  attend  to  the  business  of  the  principal  generally," 
or  "  to  act  for  him  with  reference  to  all  his  business,"  does  not  au- 
thorize the  agent  to  sell  real  estate,  nor  does  it  allow  him  to  sell, 
or  otherwise  dispose  of  the  personalty  of  his  principal,  unless  as  m 
means,  necessary  and  proper,  to  conduct  the  business  to  which  the 
agency  applies. 

APPEAL  from  the  St.  Joseph  Circuit  Court. 

Davison,  J. — This  was  an  action  by  French  against  Sam- 
uel Cotterellj  administrator  of  Alexis  Coquillard^  deceased^ 
commenced  in  the  jS!^.  Joseph  Common  Pleas,  and  after  its 
commencement,  daly  certified  to  the  Circuit  Court  The 
complaint  contains  four  counts.  The  first  is  founded  upon 
an  account,  setting  forth  the  items,  and  amounting,  in  the 
aggregate,  to  five  hundred  and  forty-four  dollars  and  fifty- 
five  cents.  The  second  alleges  that  Coquillardj  while  in  life, 
was  indebted  to  the  plaintiff,  twenty  thousand  dollars,  which 
is  due,  and  remains  unpaid.  And  the  third  count  is  upon  a 
written  agreement,  alleged  to  have  been  executed  by  CoquU- 
lard^  in  his  lifetime,  to  the  plaintiff;  it  bears  date  March  8, 
1847,  and  reads  thus : 

''Enow  all  men  by  these  presents,  that  I,  Alexis  CoquUlardy 
for  and  in  consideration  of  ten  thousand  three  hundred  and 
twelve  dollars,  to  me  in  hand  paid  by  Ezekiel  Frenchj  the 
receipt  whereof  is  hereby  acknowledged,  and  in  considera- 
tioD  of  his  having  executed  his  promissory  note  to  me  fb? 
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•be  thdttsatid  thtee  hundred  and  ninety-four  dollars,  payable 
When  the  claims  hereinafter  mentioned  are  collected,  and, 
furthermore,  it  is  upon  the  express  agreement,  that  Fretich 
is  to  retain  and  have  out  of  such  claims,  the  first  monejrd 
ikfter  expenses  of  collection  are  paid,  enough  to  reimburse 
himself  the  said  ten  thousand  three  hundred  and  twelve 
dollars,  and  the  next  moneys  received  on  such  claims,  are 
to  be  received  by  me,  after  deducting  necessary  expenses  of 
collection,  enough  to  make  up  an  equal  sum,  to- wit:  Ten 
thousand  three  hundred  and  twelve  dollars,  and  after  that, 
the  receipts  of  moneys  are  to  be  equally  divided  between 
myself  and  French.  I  am  to  pay,  in  the  end,  all  expenses 
of  collection,  except  traveling  expenses,  which  are  to  be 
e^tially  borne  between  myself  and  French;  have  bargained, 
sold,  and  do  hereby  assign  and  transfer,  the  one  undivided 
half  of  all  my  right,  title  and  interest,  in  and  to  the  Indian 
claims  against  the  Pottawattamie^  Ottawa^  and  Chippeway 
nations  of  Indians^  a  schedule  of  which  claims  is  hereto 
attached,  and  which  claims  are  now  on  file  at  the  proper 
office  at  the  seat  of  government  of  the  United  States^  and 
Were  all,  except  one  of  them,  allowed  by  William  B.  MitcheUj 
(Commissioner  on  such  claims,  on  behalf  of  the  government, 
in  the  year  184(),  and  which,  claims  I  hold  by  transfer  and 
powers  of  attorney ;  upon  express  agreement,  that  such  sale, 
Assignment,  and  transfer  is  made  to  French^  without  any 
recourse  upon  me,  in  any  event  whatever;  and  I  do  hereby 
nominate,  authorize,  and  appoint  Ezekiel  Frenchy  my  lawful 
attorney,  for  me,  and  in  my  name,  or  otherwise,  to  demand, 
(Collect,  receive,  sell,  transfer,  assign,  or  dispose  of,  in  any 
manner  soever,  and  discharge  and  receipt  for  said  undivided 
half  of  said  claims,  to  said  government,  or  said  Indians^ 
entirely  and  perfectly,  as  I  could  do  in  person,  were  I  indi- 
vidually and  personally  present  at  the  doing  thereof,  at  his 
own  will  and  pleasure,  freely ;  but  in  all  and  every  case, 
without  any  recourse   upon  me,  in  any  event  whatever^ 
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Hereby  ratifying  and  confirming  whatsoever  my  said  at^ 
toqmey  shall  do  in  the  premises,  I  hereunto  set  my  hand 
a94  seal,  this  third  day  of  March,  1847. 
"la  presence  of  )  "A.  Coquillarp,  [scctf.]" 

"  R.  L.  Fabnsworth, 

*^Jows  Grant." 

The  following  is  a  copy  of  the  schedule  of  claims  referred 
to  in  the  above  agreement,  to  wit:  "Schedule  of  claims 
against  the  Pottawattamie^  Ottawa^  and  Chippeway  t^bes  of 
Ir^ianSf  belonging  to  Alexia  CoquiUard. 

"  ¥o.    2  A.  T.  Hatch,   -  .  -  .      $874  58 

8   Jacob  Hardman,  M.  D.  (medical  services 

in  1840),     .  .  .  .         64  00 

18  Francis  Monton,    ...  1099  54 

14  H.H.  Wheeler,  for  use  of  MaiyChapotine,  1186  18 

15  John  M.  Barbour,       -  -  -      1000  00 

20  Pierre  P.  Navarre,  -  .  -  2628  87 
17  Celeste  Sharron,          -            -  -      1000  00 

21  Lewis  St.  Comb,   ...  785  00 

22  John  B.  Rulo,  -  -  -  974  50 
24  Jane  Kulo,  heir  of  Thomas  Jones,  1000  00 
26  Lambert  McComb,      -           -  -         68  00 

87  Christian  Holler,    -            -            -  60  00 

88  Jacob  Cripe,    -           -            -  -        669  50 

89  John  Cripe,  -  -  -  800  00 
40  Pleasant  Lreland,  -  -  •  100  00 
42  Jonathan  A.  Liston,  horse,  saddle  and 

bridle,  1840,  -  -  -        100  00 

48  Samuel  Street,       -  -  •  71  93 

56  George  Busha,  boarding  Indians  a|  Coun- 

cil, 1840,           ...  822  18 

57  Jonathan  A.  Liston,  ...  265  00 
76  W.  a.  Knaggs,  -  -  -  70  fiO 
79  Charles  Lucie,            -           -           •  71  00 
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"No.   89  Rhinehart  Cripe,   -  -  -  $570  00 

90  E.  V.  Cecott,  -  -  -  -        100  00 

140  J.  A.  Henricks,     -  -  .  160  00 

148  Mary  L.  Chaudonai,  -  -.       '  .        489  18 

150  Elmer  Rose,  (horses,  etc.,  in  1840),  278  00 

156  John  Pike,      -  -  -  -        250  00 

157  E.  D.  Woodbridge,  -  -  250  00 

159  Leonard  B.  Rush,       -  -  -  79  00 

160  Samuel  L.  Cottrell,  -  -  415  00 

161  L.  M.  Alverson,  (goods  furnished  in  1840),  4379  45 

163  A.  Coquillard,        ...  270  00 

198  Martin  &  Finley,        -  -  -  55  00  • 

194  C.  W.  Martin,  .  -  -  141  00 
210  William  B.  Mitchell,  (horses,  saddle,  etc., 

in  1840),  ...  865  26 

228  Louis  Cowpeaa,  (goods  in  1840),      -  766  68 

246  Francis  Monton,    -  -  -  24  00 

254  Daniel  Wagner,         -  -  -  200  00 

255  A.  Coquillard,  (goods,   horses,  saddles, 

etc.,  1840),.  .  -  -        8662  51 

256  J.  A.  Liston,        ...  500  00 
76  E.  Ballenger,             -           -           -  48  20 

195  8.  A.  Bernier,  ...  600  00 
176  A.  R.  &  J.  H.  Harper,  (goods  in  1840),    1090  08 

199  "  "  "  "  "  105  10 
240  "  "  "  "  "  194  64 
186    G.  Boleiske,  (medical  services  in  1840),     25  00 

87  Rex  &  Willoughby,  (medical  services  in 

1840),     .  -  .  -  50  00 

866  Joseph  Bertrand,  -  -  5229  29 

164  EUsha^  Egbert,  (goods  in  1840),        -  757  08" 

$88414  14 

It  is  averred  that  said  claims,  in  the  aggregate,  amount 
to  thirty-three  thousand  four  hundred  and  fourteen  dollars 
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and  foarteen  cents,  the  one-half  of  which,  viz.:  sixteen 
thoasand  seven  hundred  and  seven  dollars  and  seven  cents, 
CoquUlardy  by  the  aforesaid  agreement,  sold,  assigned,  and 
transferred  to  the  plaintiff;  that,  afterward,  in  the  year  1849, 
the  plaintiff  took  a  journey  to  Calif omiay  and  did  not  return 
to  Indiana  until  January  the  25th,  1851 ;  that  during  plain- 
tiff's absence,  Coquillardy  by  fraud  and  tortious  means,  etc., 
obtained,  from  one  Lemuel  White^  the  possession  of  the  above 
agreement,  without  the  authority,  consent,  or  knowledge  of  the 
plaintiff;  and  that  neither  the  decedent,  nor  his  administrator, 
have  ever  returned  it;  but  that  he,  CoquUlardy  fraudulently 
mutilated  the  same  by  cutting  out  his  signature  and  certain 
words  and  letters  therefrom ;  that  the  plaintiff  has  duly  per- 
formed all  the  conditions  of  the  agreement  on  His  part,  to 
be  performed;  but  Coquillard  failed  to  perform  the  con- 
ditions on  his  part;  that  the  government  of  the  United 
States  paid  the  claims  set  forth  in  the  schedule,  and  of  the 
moneys  thereof,  Coquillard^  in  his  lifetime,  received  twenty-five 
thousand  dollars,  after  deducting  and  paying  the  expenses  of 
collecting;  and  that  he,  in  his  lifetime,  although  requested, 
and  said  administrator,  since  his  death,  although  requested, 
have  hitherto  failed  and  refused  to  pay  the  plaintiff  the  said 
sum  of  ten  thousand  three  hundred  and  twelve  dollars,  or 
any  part  thereof;  which  amount  is  due,  and  as  yet  remains 
unpaid,  beside  seven  years'  interest  thereon,  wherefore  the 
plaintiff  demands  judgment,  etc. 

The  fourth  count  is  founded  upon  the  same  written  agree- 
ment, and  alleges,  substantially,  the  following  breaches : 

1.  That  CoquUlardy  in  his  lifetime,  collected  on  the  claims, 
in  said  schedule  specified,  twenty-six  thousand  five  hundred 
and  fifty-nine  dollars,  which,  after  deducting  expenses  of 
collection,  amounted  to  more  than  ten  thousand  three  hund- 
red and  twelve  dollars,  and  which  last-named  sum  being  of 
the  first  moneys  received  on  the  claims,  belongedl  exclusively, 
to  the  plaintiff;  but  the  same  and  every  part,  was,  and  has 
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been,  wrongfully  withheld  and  retained  from  him,  by  Qh 
quUlardj  in  his  lifetime,  and  his  administrator  since  his 
death.  2.  That  Coquillard^  in  his  lifetime,  collected  and 
received  into  his  hands,  the  entire  amount  of  said  claims, 
to-wit:  thirty-three  thousand  four  hundred  and  fourteen 
dollars  and  fourteen  cents,  and  converted  the  same  to  his 
own  use ;  and  ever  since,  Coquillardy  during  his  life,  and  said 
administrator  since  his  death,  have  refused  to  account  with 
the  plaintiff,  and  pay  over  to  him  a  moiety  of  said  moneys, 
after  deducting  expenses  of  collection,  etc.  8.  That  the 
entire  amount  of  said  claims,  to-wit:  thirty-three  thousand 
four  hundred  and  fourteen  dollars  and  fourteen  cents,  was 
paid  by  the  United  States  Govemmentj  in  the  Government's 
independent  treasury  drafts,  payable  in  the  city  of  New 
York;  that  these  drafts  were  all  received  by  CoquUlardj  in 
his  lifetime,  at  South  Bend,  Indiana,  and  were  worth  at  that 
place,  when  received,  two  per  cent,  above  par;  and  that 
one-half  the  amount  of  said  drafts,  with  the  above  premium 
thereon,  amounting  in  the  whole  to  seventeen  thousand 
dollars,  belonged  to  the  plaintiff,  there  being  no  traveling 
expenses;  was  received  by  Coquillard,  for  the  use  of  the 
plaintiff;  was  due  from  him,  while  in  life,  to  the  plaintiff; 
and  still  remains  due  and  unpaid.  4.  The  same  as  the  third, 
with  the  additional  averment  of  a  demand  on  CoquiUard,  in 
his  lifetime,  for  one-half  the  amount  of  the  drafts,  with  said 
premium  thereon,  and  his  refusal  to  pay,  etc.  5.  That  Co* 
quUlardy  on  the  6th  of  October,  1852,  being  then  in  life, 
promised  to  pay  to  the  plaintiff  one-half  the  amount  of  the 
drafts,  with  interest  thereon,  but  the  same  has  not  been  paid. 
6.  That  CoquiUardy  having  obtained  the  written  agreement 
by  fraud,  as  aforesaid,  fraudulently  disposed  of  the  plaintifTs 
interest  in  said  claims,  which  interest  was,  and  has  been, 
thereby  lost  to  the  plaintiff,  whereby  he  has  been  and  is 
damaged  twenty  thousand  dollars. 
Defendant  demurred  to  the  third  and  fourth  conato  of 
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the  complaint,  but  his  demurrerB  were  overruled ;  and  there* 
Tipon  he  answered  by  nine  paragraphs :  The  first  is  upon  a 
book  account,  consisting  of  various  items  of  account,  which, 
in  the  wbole,  amount  to  two  thousand  four  hundred  and 
fourteen  dollars  and  eighty-seven  cents.  The  second  alleges, 
by  way  of  set-off,  a  note,  bearing  dat^  December  81,  1862, 
for  three  thousand  two  hundred  and  eighty-four  dollars, 
payable  in  two  years,  with  interest,  upon  which  there  is 
indorsed  a  credit,  July  11,  1864,  two  thousand  two  hundred 
and  thirty-one  dollars.  The  third  alleges,  by  way  of  set-off, 
a  note,  of  the  same  date  as  above,  for  three  thousand  two 
hundred  and  ninety  dollars,  payable  in  three  years,  with  in« 
terest.  The  fourth  is  the  general  denial.  The  fifth  alleges 
payment.  And  the  sixth,  seventh,  eighth  and  ninth  para* 
graphs  are  thus  copied,  substantially,  in  the  appellant's  brief: 
^*6.  The  sixth  paragraph  set  up  specially,  that  after  the 
execution  of  the  agreement  and  schedule  set  forth  in  the 
complaint,  French^  in  the  year  1849,  went  to  CdHfomia^  and 
prior  to  his  departure,  by  power  of  attorney,  constituted 
one  Lemuel  B.  While  his  general  agent,  to  transact  all  his 
{French's)  business ;  and  that,  afterward,  on  the  25th  day  of 
April,  1850,  the  said  Whitej  being  the  duly  authorized  agent 
of  French^  sold  to  CoquUlard  all  the  claim,  right,  title  and 
interest  of  French^  to  the  Indian  claims  embraced  in  the 
schedule,  for  five  thousand  dollars,  in  Illinois  State  bonds, 
and  that  White^  as  agent  of  Frenchj  delivered  to  CoquUlard  for 
cancellation  the  original  power  of  attorney  and  agreement 
(heretofore  copied  at  large),  and  that  the  said  agreement 
was  thereupon  canceled;  that  CoquUlard  executed  his  note 
to  Prcnchj  for  the  payment  of  the  five  thousand  dollars  of 
Illinois  State  bonds,  and  delivered  the  same  to  WhUe^  which 
note,  defendant  alleges,  is  still  in  the  possession  of  French; 
tiiat,  afterward,  on  the  11th  of  June,  1860,  CoquUlard  paid 
to  White  two  thousand  dollars  in  Illinois  State  bonds;  that» 
afterward,  on  the  return  of  French  from  Calif orma^  on  the 
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25th  day  of  February,  1851,  he  ratified  and  confirmed  tbt 
acts  of  his  agent,  Whitey  and  received  three  thousand  dollar^ 
in  Illinois  State  bonds,  from  Coquillardj  in  full  satisfaction  of 
the  note.  * 

"7.  The  seventh  paragraph  denies  the  execution  of  the 
agreement  set  up  in  the  plaintiff's  complaint,  but  admits 
the  execution  of  one  in  every  respect  identical,  excepting 
only  the  provision  respecting  the  payment  of  the  expenses 
of  the  collection  of  the  claims,  and  alleges  that  the  sale  by 
CoquiUard  was  made  without  any  recourse  upon  him  in  any 
event  whatever;  and  that  at  the  time  of  the  execution  of 
the  instrument,  no  provision  or  appropriation  of  any  kind 
or  nature  whatsoever  had  been  made  by  the  government  of 
the  United  States  for  the  payment  of  said  Indian  claims.  It 
further  alleges  the  appointment  of  Lemuel  B.  White  as  agent, 
the  re-sale  of  claims  by  Whitej  as  such  agent,  to  CoquUlardy 
substantially  as  in  the  sixth  paragraph.  It  alleges  also  that 
this  re-sale  was  made  before  the  appropriation  by  gov- 
ernment of  money  to  pay  the  claims,  and  that  CoquxUard 
delivered  to  WhiUy  at  the  time  of  re-sale,  the  note  of 
French  for  six  thousand  three  hundred  and  ninety-four  dol- 
lars  and  fifty-seven  cents,  payable  when  said  claims  were 
collected;  that  the  original  agreement  was  delivered  by 
White  to  CoquiUard  for  cancellation ;  that  thereupon  Coquil- 
lard  cut  from  said  instrument  his  signature,  whereby  the 
erasures  now  in  the  original  were  made ;  that  Coquillard  paid 
two  thousand  dollars,  in  Illinois  State  bonds,  to  White;  that 
Prenchy  while  in  California^  was  informed,  by  his  agent,  of 
the  re-sale  of  the  claims  to  CoquiUard^  and  ratified  the  acts 
of  his  agent,  and  upon  his  return  again  ratified  the  same. 

^^8.  The  eighth  paragraph  refers  to  the  agreement  be- 
tween White  and  Coquillard  in  relation  to  the  sale  of  Frenches 
interest  in  the  claims,  as  set  forth  in  the  fourth  original  para- 
graph of  the  answer,  now  numbered  seventh  in  the  record; 
And  alleges,  that  French  having  hypothecated  the  Illinois 
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State  bonds  taken  by  While  from  CoquiUardy  it  was  after- 
ward, in  February,  1851,  agreed,  between  French  and  Coquil^ 
lard,  that  CoquUlard  would,  upon  the  return  of  the  two 
Illinois  State  bonds  of  one  thousand  dollars  each,  and  of  the 
note  for  five  thousand  dollars  in  Illinois  State  bonds,  pay 
to  French  five  thousand  dollars  in  money,  in  lieu  of  the 
bonds  and  note ;  and  alleges  that  plaintiff  still  retains  the 
possession  of  the  bonds,  and  note  of  five  thousand  dollars, 
and  also  the  note  for  six  thousand  three  hundred  and  ninety- 
four  dollars  and  fifty-seven  cents,  and  has  never  ofitered  to 
return  them ;  and  that  the  decedent,  in  his  lifetime,  and  his 
administrator,  since  his  death,  have  ever  been  ready  and 
willing  to  pay  said  money,  upon  plaintiff's  compliance  with 
hifl  agreement. 

*^  9.  The  ninth  paragraph  alleges  that  the  decedent  never 
received  any  money  or  moneys  upon  the  powers  of  attorney 
and  transfers  mentioned  in  the  agreement  or  power  of  attor* 
ney  executed  by  CoquUlard;  and  that  the  powers  of  attorney 
and  transfers  made  and  executed  by  the  original  claimants, 
set  forth  in  the  power  of  attorney  made  by  CoquUlard  upon 
the  Sd  day  of  March,  1847,  were  executed  after  the  passage 
of  the  Act  of  Congress  of  July  29,  1846,  and  entitled  *  An 
Act  in  relation  to  the  payment  of  claims,'  and  prior  to  the 
Act  of  Congress  of  September  30, 1851,  appropriating  money 
for  the  payment  of  said  Indian  claims,  and  that  said  powers 
of  attorney  and  transfers  were  afterward  declared,  by  the 
proper  officers  of  the  government  of  the  United  States,  void 
and  worthless,  and  all  acts  done  by  virtue  thereof  of  none 
effect ;  and  that  by  reason  of  such  illegality,  CoquUlard  had 
no  right,  title,  and  interest,  in  the  claims  mentioned  in  the 
complaint;  and  all  said  claims,  transfers,  and  powers  of 
attorney  were  valueless  and  uncollectable,  and  that  no  money 
was  collected  upon  such  claims,  by  CoquUlard,  upon  such 
powers  of  attorney  and  transfers,  but  the  moneys  were  drawn 
»nd  collected  from  the  treasury  of  the  United  Statss,  some 
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by  sundry  persons  other  than  Coquillardj  as  attorneys  of  the 
original  claimants,  upon  new  powers  of  attorney,  executed 
after  the  said  act  of  appropriation  was  passed,  and  some  by 
the  claimants  themselves,  for  their  own  use,  and  deniea  that 
Coquillard  received  any  of  the  moneys  for  himself,  and  to 
his  own  use." 

Issues  were  made  on  the  first,  second,  third,  fifth,  sixth, 
and  seventh  'paragraphs  of  the  answer.  To  the  eighth, 
a  demurrer  was  sustained,  and  the  ninth  was  stricken  oat 
on  motion.  The  issues  were  submitted  to  a  jury,  who 
found,  for  the  plaintiff*,  seven  thousand  two  hundred  and 
ninety-four  dollars.  Motion  for  a  new  trial  denied,  and 
judgment,  etc 

Against  the  validity  of  the  third  and  fourth  counts  of  the 
complaint,  it  is  insisted  that  the  claims  therein  set  forth 
are  not  assignable ;  that  they  are  chores  in  action,  and  the 
assignment  of  them,  being  against  public  policy,  is  conse- 
quently void.  In  support  of  this  position,  we  are  referred 
to  an  Act  of  Congress,  approved  July  29,  1846.  But  that 
enactment  does  not  apply  to  the  point  under  discussion, 
because  it  relates  to  claims  against  the  government,  while 
the  claims  in  question  are  against  the  Indians,  9  U.  S.  Stat, 
at  Large,  p.  41.  We  know  of  no  reason  or  authority  why 
the  assignment  of  these  claims  should  be  held  illegal.  They 
are,  it  is  true,  choses  in  action,  and  may  not,  at  common 
law,  have  been  assignable,  so  as  to  enable  the  assignee  to 
sue  in  his  own  name ;  but  in  equity,  the  assignee  being  the 
real  party  in  interest,  was  the  proper  party  to  avail  himself 
of  the  remedy.  Van  Santvoord's  PI.  108.  Perkin's  Pr.  181, 
11  Ind,  199,    12  Id.  241. 

The  ruling  upon  the  demurrer  to  the  eighth  defense  ia 
next  to  be  considered.  That  defense,  as  we  have  seen,  seta 
op  a  new  agreement  between  CoqvjJlard  and  French^  after 
the  latter  returned  from  California^  in  discharge  of  a  forxaer 
executed  agreement  between  Whitf^  as  the  alleged  agent  of 
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.French^  and  Coquillard;  but  the  new  agreement  does  not 
appear  to  have  been  executed ;  was  a  mere  accord  without 
satisfaction ;  and  was  not,  therefore,  an  available  bar  to  the 
action.  'Sot  did  the  Coart  err  in  striking  out  the  ninth 
defense ;  because  all  the  facts  which  it  contains  could  have 
been  given  in  evidence  under  the  general  denial. 

The  causes  for  a  new  trial  are  thus  assigned :  ^^  1.  Error 
in  the  assessment  of  damages;  the  same  being  too  large. 
2.  The  verdict  is  unsustained  by  the  evidence.  8.  Error  of 
the  Court  in  instructing  the  jury,  that,  if  they  found  for  the 
plaintiff,  they  may  allow  interest  on  the  ten  thousand  three 
hundred  and  twelve  dollars,  received  by  Coquillard^  on  the 
Indian  claims,  from  the  time  the  drafts  came  into  his  hands. 
4.  Error  of  law,  in  instructing  that  Frenches  power  of  attor* 
tiey  to  White^  and  French's  letter  to  Coquillard^  did  not  give 
White  authority  to  sell  said  claims  to  Coquillard.*^ 

The  evidence  is  upon  the  record.  It  tends  to  prove  that 
plaintiff,  after  the  execution  of  the  agreement  recited  in  the 
complaint,  viz.:  in  April,  1849,  went,  by  overland  route,  to 
California^  and  returned  in  January,  1851 ;  and  that,  when 
he  started  for  Califomiay  he  gave  to  one  Lemuel  B,  Whiie^ 
a  power  of  attorney,  in  these  words : 

"  Know  all  men,  etc.,  that  We,  Ezekiel  French  and  Eliza- 
beth Frenchy  his  wife,  do  hereby  constitute  and  appoint  Lem» 
wrf  B.  White,  of  Kosciusko  county,  Indiana^  our  attorney,  for 
us,  and  in  our  names,  to  sell  and  convey,  by  deed  in  fee 
simple,  for  such  price,  and  upon  such  terms  of  credit,  and  to 
such  person,  or  persons,  as  he  shall  think  fit,  the  whole,  of 
any  part,  of  any  and  all  lots  in  the  town  of  Oswego,  in  said 
county;  a  plat  of  said  lots,  so  to  be  sold,  is  now  of  record 
in  the  recorder's  office  of  the  same  county,  as  laid  out  by 
Ezekiel  French  and  Rowland  WUlard;  also,  to  lease,  sell,  or 
convey,  our  interest  in  the  water-power  adjoining  Oswego; 
also,  to  lease,  or  sell,  our  house  and  lot  in  Oswego,  and  the 
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lands  on  the  west  side  of  the  river,  near  OswegOy  and  io  aJUtnd 
to  our  business  generally ;  hereby  ratifying,  etc.,  all  such  bar- 
gains, receipts  for  money,  agreements,  and  deeds,  as  shall  be 
made,  executed,  or  acknowledged,  in  the  premises,  by  our 
said  attorney,  the  same  as  if  we  were  personally  present, 
and  the  same  done  by  ourselves.  In  testimony  whereof,  we 
have  hereunto  set  our  hands  and  seals,  at  OswegOj  this  2d  of 
April,  1849.  "  Ezekiel  French,      [seal.'] 

"  Elizabeth  French,  [seal.]  *' 

The  foregoing  warrant  of  attorney  appears  to  have  been 
duly  acknowledged  and  duly  recorded. 

The  evidence,  also,  tended  to  prove,  that  WhitCy  professing 
to  act  under  the  above  instrument,  on  the  25th  of  April, 
1850,  and  during  the  plaintiff's  absence,  sold  and  transferred 
all  his,  plaintiff's,  interest  in  said  Indian  claims,  to  CoquiU 
lardy  receiving  therefor  Coquillard^s  promissory  note  for  five 
thousand  dollars,  payable  to  the  plaintiff  in  five  one  thou- 
sand dollar  Illinois  State  bonds ;  and  Whiter  in  pursuance  of 
this  sale,  delivered  up  the  agreement,  set  out  in  the  com- 
plaint, to  CoquiUardy  who  cut  his  name  from  it.  And  further, 
there  was  in  evidence,  a  letter  to  plaintiff,  from  CoquiUard^ 
dated  West  Party  May  80,  1849,  in  which  the  plaintiff'  says, 
inter  aliay  "  I  learn,  from  G,  W.  Ewingy  and  others,  that  there 
is  a  prospect  of  having  the  recent  Miami  and  Pottawattamie 
claims  allowed  by  the  Indian  department,  through  the  infla* 
ence  of  the  Secretary  of  War.  *  *  *  I  have  not  heard  a 
word  from  our  Pottawattamie  claims  of  1840.  I  suppose  all 
is  being  done  that  can  be  done  on  part  of  the  claimants  to 
have  them  promptly  and  fairly  attended  to.  As  I  have  per- 
fect confidence  in  your  judgment  and  experience,  and  perse- 
verance, I  have  no  plan  to  suggest.  I  think  the  present  a 
favorable  time  to  push  the  claims.  I  have  fully  authorized 
L.  B.  WhitCy  of  OswegOy  to  act  for  ?ne,  with  reference  io  all  my 
business.    You  will  find  him  an  efiSicient  and  clever  fellow. 
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You  will  correspond  with  him,  and  give  him  the  state  of 
things,  and  instruct  him  what  to  do  on  my  part." 

In  reference  to  the  power  of  attorney  and  letter,  to  which 
we  have  just  referred,  the  Court  thus  instructed  the  jury: 
"The  power  of  attorney,  given  in  evidence,  and  the  letter 
of  Frenehy  dated  May  80,  1849,  did  not,  per  se^  confer  upon 
White  the  authority  to  cancel  and  give  up  the  agreement  set 
out  in  the  complaint." 

Against  the  instruction,  thus  given,  it  is  insisted,  **  that 
the  terms  of  the  letter  and  power  of  attorney,  grant  power 
unlimited,  embracing  the  whole  business  of  the  principal, 
and  a  resort  to  ordinary  and  usual  methods  or  means  cornea 
within  the  scope  of  the  power."    This  proposition,  as  we 
understand   it,  is   not  strictly  correct.    An   authority  "to 
attend  to  the  business  of  the  principal,  generally,"  or  *'to 
act  for  him,  with  reference  to  all  his  business,"  does  not 
authorize  the  agent  to  sell  and  convey  real  estate ;  nor  does 
it  allow  him  to  sell,  or  otherwise  dispose  of,  the  personalty 
of  his  principal,  unless  as  a  means,  necessary  and  proper,  to 
conduct  the  business  to  which  the  agency  applies.    In  this 
case,  the  agent  was,  perhaps,  authorized,  nnder  the  power 
**  to  attend  to  the  business  of  the  principal,**  to  act  in  refer- 
ence to  the  collection  of  the  Indian  claitaa  from  the  govern- 
ment ;  but,  it  seems  to  us,  he  had  no  power,  for  the  purpose 
of  collection  or  otherwise,  to  sell,  or  transfer,  his  principal  s 
title  to  the  claims  in  question.     Such  power  does  not  appear 
to  have  been  in  contemplation  of  the  parties,  when  the  war- 
rant of  attorney  was   executed ;    nor  is  it,  even  impliedly, 
within  the  scope  of  the  authority  conferred  by  the  instru- 
ment creating  the  agency.     Story  on  Agency,  sec.  57,  et  seg. 

The  instruction  was,  therefore,   not  objectionable.     But, 
in  argument,  it  is  said  that  the  plaintiff,  after  he  returned 
from  California^  ratified  the  acta  of  his  agent,  in  relation  to 
the  sale  of  the  claims  to  CoquUlardy  and  the  surrendering 
up  to  him  of  the  agreement.     That  was  a  question  for  the 
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jury.  In  reference  to  the  point  of  fact  which  that  qnestion 
involves,  the  evidence  is  voluminous,  and  we  are  not  inclined 
to  refer  to  it  in  detail.  We  have,  however,  carefully  exam- 
ined all  the  evidence  relative  to  that  point,  and,  though  it  is 
to  some  extent  conflicting,  the  jury,  in  our  opinion,  were 
authorized  to  say  that  it  failed  to  prove  the  alleged  ratifi* 
cation. 

The  third  assigned  cause  for  a  new  trial  relates  to  the 
following  instruction:  "If  you  find  for  the  plaintiflT,  you 
must  find  the  interest  on  the  whole  amount  received  by 
CoquUlardy  even  if  you  should  find  it  to  be  the  whole  amount 
claimed,  to  wit :  ten  thousand  three  hundred  and  twelve  dol« 
lars."  As  has  been  seen,  the  agreement  set  out  in  the  com* 
plaint,  stipulates  that,  out  of  the  first  moneys  collected  upon 
the  Indian  claims,  the  plaintiff  was  to  receive  the  amount 
just  stated,  and  the  evidence  very  plainly  shows  that,  of 
these  claims,  Coquillardy  assuming  that  they  belonged  to 
him,  exclusively,  collected  a  large  amount,  over  and  above 
the  amount  so  stipulated  to  be  paid  to  the  plaintiff.  There 
is  no  evidence  tending  to  prove  that  he  ever  paid,  offered 
to  pay,  or  intended  to  pay,  the  ten  thousand  three  hundred 
and  twelve  dollars,  or  any  part  of  it.  We  think  the  inter- 
est contemplated  by  the  instruction  was  plainly  allowable, 
and  that  the  Court  did  not,  therefore,  misdirect  the  jury. 

But  it  is  argued,  that  the  verdict  is  excessive;  that  it  is 
nnsustained  by  the  evidence.  These  positions,  in  view  of  all 
the  evidence,  are  untenable.  It  is  true,  there  is  an  apparent 
conflict,  but  the  verdict,  it  seems  to  us,  is  not  manifestly 
wrong,  either  as  to  the  plaintiff's  right  to  recover,  or  as  to 
the  amount  recovered.  There  are  various  assignments  of 
error,  based  upon  the  rulings  of  the  Court,  in  reference  to 
the  exclusion  of  evidence  offered  by  the  defendant;  to  the 
admission  of  testimony  over  his  objection ;  and  to  the  giving, 
and  refusal  to  give,  instructions  to  the  jury.  But,  as  these 
rulings  were  not  presented  to  the  Court  in  the  motion  for  a 
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new  trial)  the  errors  referring  to  them  are  not  available  ia 
this  Court. 

A  point  is  made  by  the  appellant,  in  his  brief,  relative  to 
the  taxation  of  costs;  but  no  motion  to  tax  costs  appears 
to  have  been  made  in  the  Circuit  Court,  nor  is  there  any 
assignment  of  error  in  reference  to  such  taxation.  It  fol- 
lows, the  point,  thus  made,  is  not,  properly,  before  us. 

Per  Curiam. — The  judgment  is  affirmed,  with  one  per  cent, 
damages  and  costs. 

John  F.  Miller  and  William  G.  George^  for  the  appellants. 

J.  A.  Liston  and  R,  L.  Famsworthj  for  the  appellee. 
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Others  v.  Embice. 

Same  Appellants  v,  Wbbsneb. 

Same  Appellants  v.  Smith. 

The  case  of  The  Cincinnati^  PerUy  and  Chicago  Railroad 
Company  and  Others  v.  Cochran^  17  Ind.  616,  followed. 

APPEALS  from  the  Wabash  Circuit  Court. 

Per  Curiam, — These  cases  appear  to  have  been  instituted  at 
the.  same  time,  and  to  be  similar,  in  all  respects,  to  that  of 
the  sam^  appellants  v.  Cochran,  17  Ind.  516.  The  decision 
in  that  determines  these  cases.  The  record,  in  each  case,  is 
80  confused,  that  we  are  not  able  to  determine,  certainly, 
whether  the  judgment  is  within  the  power  of  the  Court, 
upon  the  record  presented.  It  was  ordered,  etc.,  that  a  deed 
from  the  appellee  to  the  railroad  company,  be  set  aside,  etc., 
and  yet,  the  better  opinion  would  seem  to  be,  from  said 
record,  that  the  parts  of  the  complaint  by  which  that  end 
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waa  sought,  were  dismissed,  and  a  different  remedy  prayed 
for. 

John  W.  Pettit  and  Calvin  Cowgilly  for  the  appellants  Iq 
each  case. 

John  BrownleCj  for  the  appellee  in  each  case. 
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Ellston  and  Others  v.  Scott. 

APPEAL  from  the  Carroll  Common  Pleas. 

Per  Curiam. — This  case  is  affirmed,  on  the  authority  of 
Allen  et  aL  v.  Davison,  16  Ind.  416,  and  Rosser  et  aL  v. 
Barnes^  Id.  502.  The  only  point  raised  by  the  appellants* 
counsel,  is  upon  the  interrogatories.  We  discover  no  error 
in  the  case. 

Affirmed,  with  one  per  cent,  damages  and  costs. 

F.  J.  MaitleTj  for  the  appellants. 

Suffj  Jones,  and  Stewarty  for  the  appellee. 


Perdub  v.  Aldridqb. 

A  mortgage  is  a  valid  security  between  a  mortgagor  and  mortgagee, 
without  acknowledgement  or  record,  except  that,  to  bind  a  femme 
covert,  it  must  be  acknowledged  by  her. 

In  a  complaint  for  foreclosure,  by  the  mortgagee  against  the  mort- 
gagor alone,  it  is  not  necessary  to  aver  that  the  mortgagor  has  not 
sold  the  land,  or  that  the  mortgage  has  been  acknowledged  or 
recorded. 

Yariances  between  instruments  sued  on,  and  those  offered  in  evi- 
dence, whare  the  defendant  will  not  be  prejudiced  thereby,  may 
be  amend  3d  on  the  trial. 
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APPEAL  from  the  Delaware  Common  Pleas. 

Per  Curiam, — A  mortgage  is  a  valid  security  between  the 
mortgagor  and  mortgagee,  without  acknowledgment  qr 
record.  Ifeither  of  these  acts  is  necessarily  a  part  of  a 
mortgage,  except  as  to  a  femme  covert.  1  G.  &  H.,  p.  257, 
notes.     She  must  acknowledge. 

Where  the  suit  to  foreclose  is  by  the  mortgagee  against 
the  mortgagor  alone,  it  is  not  necessary  to  aver  in  the  com- 
plaint that  the  mortgagor  has  not  conveyed  away  the  land, 
or  that  the  mortgage  has  been  acknowledged  or  recorded. 

Variances  between  instruments  sued  on  and  those  offered 
in  evidence,  where  the  defendant  will  not  be  prejudiced 
thereby,  may  J^e  amended  on  the  trial.  2  G.  &  H.,  pp.  104, 
114,  and  notes. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

David  Nation  and  Thomas  S.  Walterhouse,  for  the  appellant. 

Walter  Marchj  for  the  appellee. 
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TiMMONS  and  Others  r.  Yanclbvb. 

APPEAL  from  the  CarroU  Common  Pleas. 

Per  Curiam. — The  bill  of  exceptions  in  this  case  is  striken 
from  the  record,  and  the  judgment  below  affirmed,  on  the 
authority  of  Peek  v.  Vankirk^  15  Ind.  159,  the  cases  being 
precisely  alike. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

jP.  J.  Mattler^  for  the  appellants. 

M.  D.  White,  J.  N.  Binford^  J.  E.  McDonaldf  and  A.  Zw 
Boache^  for  the  appellee. 
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Simpson  v.  Qowdy  and  Another. 


Simpson  v.  Gowdy  and  Another. 

Where  the  property  of  an  insolyent  debtor  is  conveyed  to  a  person 
in  trust,  to  be  by  him  sold  and  disposed  of,  for  the  benefit  of  the 
creditors  of  the  assignor,  and  such  person  accepts  said  trust,  and 
in  discharge  of  the  duties  thereof,  converts  all  of  said  property, 
except  one  claim,  into  money,  and  distributes  the  same,  pro  rata, 
among  all  the  creditors,  except  one,  to  whom  he  pays  nothing,  aad, 
then,  from  motives  of  sympathy,  indulges  the  party  owing  said 
uncollected  claim,  until  the  same  is  barred  by  the  statute  of  lim- 
itations, and  is  thereby  lost,  such  trustee  will  be  liable  for  the 
amount  of  said  claim,  to  the  creditor  to  whom  he  had  paid  nothing, 
to  an  amount  sufficient  to  make  him  equal,  in  the  distribution  of 
the  entire  proceeds  of  said  property,  with  the  other  creditors. 

APPEAIi  from  the  Floyd  Circuit  Court. 

Perkins,  J. — One  Thomasson  was  indebted  to  Gowdy  and 
Temfy  and  several  other  persons.  Arthur  J.  Simpson^  JSsq.^ 
was  the  attorney  for  the  larger  portion  of  these  creditors,  and 
John  Bakery  Esq.y  for  the  residue;  and  the  claims  of  the 
creditors  against  Thomasson  were  in  the  hands  of  these 
attorneys  for  coUectfon. 

Thomasson  being  unable  to  pay  the  cash,  assigned  prop- 
erty to  these  creditors,  deemed  suflBicient  to  produce  a  fund 
equal  to  the  aggregate  of  the  debts.  The  property  consisted 
of  dry  goods,  etc.,  was  accepted  by  the  creditors,  and  placed 
in  the  hands  of  their  said  attorneys,  who  undertook  to  dis- 
pose of  it  for  the  payment  of  the  debts.  Subsequently, 
Baker  relinquished  all  participation  in  the  management  of 
the  property  to  Simpson,  leaving  to  him  the  task  of  dispos- 
ing of  the  property  and  paying  all  the  claims,  those  in  his 
own  hands  and  those  in  the  hands  of  Baker.  Simpson  un- 
dertook to  perform  the  task.  He  sold  all  of  the  property, 
and,  out  of  the  proceeds,  paid  all  of  the  creditors,  except 
Gowdy  and  Terry,  sixty  per  cent,  on  the  amount  of  their 
claims.     To  Gowdy  and  Terry  he  had  paid  nothing  up  to  the 
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time  of  this  suit ;  but  there  was  still  due  to  Simpson^  on  the 
sale  of  the  property,  enough  to  pay  them  about  the  same 
percentage  that  the  other  creditors  had  received,  and  for 
about  that  per  cent,  the  Court  gave  judgment  against  Simp- 
soUy  in  this  case. 

As  has  been  indicated, '  Simpson  had  not  collected  the 
amount  for  which  judgment  was  given  against  him;  and  the 
reason  why  he  had  not,  was,  that-  the  person  owing  the 
amount  to  him  had  been  unfortunate,  and,  through  sympa- 
thy for  him,  in  his  misfortunes,  Simpson  had  indulged  him 
till  the  statute  of  limitations  had  come  to  his  relief. 

There  was  doubtless  humanity  in  this,  on  the  part  of  Mr. 
Simpson;  but  he  will  have  to  learn,  if  he  has  not  already, 
that  the  cry  of  the  debtor,  for  the  sympathy  of  his  creditor, 
generally  falls  upon  a  deaf  ear,  and  the  law  knows  of  no 
such  plea  as  sympathy  or  humanity,  as  a  defense  to  an  action 
for  the  debt. 

Properly,  an  action  against  a  trustee  should  be  for  an 
accounting  and  distribution;  but,  in  this  case,  as  all  the 
other  creditors  received  their  pro  rata  share,  as  determined 
by  the  assignee,  and  the  property  remaining,  for  which  he 
\r  accountable,  is  just  about  the  sum  to  which  the  appellees 
are  entitled,  we  think  this  judgment  should  be  suffered  to 
stand.  See  Bennett  v.  Preston  et  al.y  17  Ind.  291.  Suss  v. 
Shrewsberry,  18  Ind.  79.    McClerry  v.  Matson^  2  Id.  79. 

The  complaint  averred  a  demand  and  refusal  to  pay  before 
suit  brought;  and,  if  a  demand  was  necessary,  at  all,  and 
the  averment  of  it  was  not  sufficiently  special,  a  motion 
should  have  been  made  to  the  Court  to  require  it  to  be 
averred  with  more  particularity  and  certainty.  A  demand 
was  proved  on  the  trial.  On  the  whole,  we  think  the  judg- 
ment should  be  affirmed,  with  one  per  cent,  damages  and  costs. 

Per  Curiam. — The  judgment  is  affirmed  accordingly. 

A.  J.  Simpsony  for  the  appellant. 

Ambrose  B.  Carlton  and  Gideon  PuJtnam^  for  the  appeUeea. 
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Thb  Indianapolis  and  Cincinnati  Railroad  Co.  v.  Logan. 

APPEA.L  from  the  Decatur  Circuit  Court. 

Per  Curiam. — This  case  is  here  upon  the  evidence,  which 
presents  these  facts:  The  railroad  runs  through  LogarCs 
farm.  It  was  fenced;  but  the  railroad  company,  wishing  to 
build  a  small  bridge,  removed  the  fence  for  a  few  rods,  each 
way,  from  the  locality  of  the  bridge ;  thus  leaving  a  couple 
of  gaps  in  the  fence  that  separated  LogarCs  pasture-field 
from  the  road.  After  Logan  discovered  the  gaps,  he  hauled 
rails  to  them,  and  asked  the  railroad  employees  to  stop  the 
gaps  with  them,  in  the  intervals  when  they  were  absent 
from  the  bridge,  and  they  promised  to  do  so ;  but,  instead 
thereof,  on  Saturday  night,  they  left  the  gaps  open,  and, 
through  one  of  them,  LogarCs  hogs  passed  upon  the  railroad 
track,  and  were  killed  by  the  cars.  The  hogs  were  killed 
where  the  road  was  unfenced,  and  where  the  railroad  com- 
pany was  inexcusable  for  leaving  it  so  during  the  night  oa 
which  the  hogs  were  killed. 

Affirmed,  with  one  per  cent,  damages  and  costs. 

John  S.  Scobey  and  Will.  Pounds  for  the  appellant. 
■    Oscar  B.  Sordj  Cortez  Ewing^  and  Samuel  Bryan^  for  the 
appellee. 


Bhafer  and  Others  t;.  Bardener  and  Others. 

In  applications  for  the  location  or  change  of  public  highways,  pend<- 
ing  in  the  Common  Pleas  or  Circuit  Court,  on  appeal  from  the 
Board  of  Commissioners,  all  errors,  not  properly  presented  to  the 
Court  of  Commissioners,  will  be  considered  by  the  Appellate  Court, 
to  have  been  waived. 

Where  viewers  report  that  a  proposed  location,  or  change,  of  a  pub* 
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lio  highway,  will  not  be  of  publio  utility,  it  is  not  competent  for 
the  appellate,  or  inferior  court,  to  order  Buch  location,  or  change, 
to  be  made. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Davison,  J. — George  Shafer  and  otherB,  on  the  20th  of  No- 
vember, 1855,  filed  their  petition,  before  the  board  of  trus- 
tees of  Jackson  township,  in  Hamilton  county,  for  the  change 
of  a  public  highway  in  said  township.  The  petition  describeB 
the  proposed  change,  names  the  owners  of  the  lands  through 
which  it  will  run,  and  prays  the  appointment  of  viewers,  etc. 
The  board,  in  accordance  with  the  prayer,  appointed  three 
viewers,  who,  at  the  June  term,  1856,  of  said  board,  reported 
that  they  had  laid  out  and  marked  the  proposed  change,  or 
new  way,  and  that  the  same  was  of  public  utility.  And, 
thereupon  the  board,  the  said  report  having  been  read, 
ordered  that  the  same  be  confirmed,  and  that  the  change, 
or  new  way,  be  opened  to  the  width  of  thirty-three  feet, "  and 
that  it  be,  hereafter,  kept  in  repair,'*  etc.  In  the  transcript  of 
the  proceedings  of  said  board,  and  immediately  succeeding 
the  above  order,  there  is  set  forth  the  remonstrance  of  Henry 
Bardener  and  others,  against  the  confirmation  of  the  fore- 
going report  of  said  viewers.  That  remonstrance  alleges, 
^Hnter  alia^^^  that  such  change,  or  new  way,  if  confirmed,  will 
be  greatly  to  the  damage  of  the  remonstrants;  and  they, 
therefore,  pray  a  review,  etc.  And  the  board,  thereupon, 
made  an  order  appointing  Joseph  Sanders^  Thomas  Chexo,  and 
Elias  Johnson^  to  review  the  proposed  change,  or  new  way, 
^^and  the  adjacent  lands;"  and  further,  the  board  ordered, 
that  the  reviewers,  thus  appointed,  having  completed  such 
review,  report  their  doings  in  the  premises,  etc.  At  the 
next  term,  to-wit :  on  the  25th  of  October,  1856,  the  review- 
ers reported,  that  they  had,  in  pursuance  of  said  order, 
reviewed  the  proposed  change,  or  new  way,  "  and  the  adja- 
.pent  land  of  Henry  Hardener,  through  which  it  passes,  and 
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are  of  opinion  that  said  new  way  will  be  of  public  utility, 
and  that  Bardener,  by  such  change,  will  sustain  no  damage." 
And  this  report  being  read,  the  board  confirmed  it,  ordered 
that  the  same  be  recorded,  and  that  the  new  way  be  opened 
and  kept  in  repair  as  a  public  highway,  etc.  Prom  this 
order  Bardener  appealed  to  the  board  of  commissioners  of 
said  cTDunty.  In  that  Court  viewers  were  appointed,  who, 
at  the  June  term,  1857,*  reported  to  said  board  of  commis- 
sioners, that  "the  proposed  change,  or  new  way,  was  of, 
public  utility,"  etc.  Thereupon,  Bardener  filed  his  remon- 
strance against  said  report,  and  therein  prayed  a  review, 
and  the  assessment  of  damages,  etc.  Upon  the  remonstrance 
thus  filed,  the  board  appointed  viewers,  to  make  such  re- 
view, and  they,  at  the  September  term,  1857,  reported  that 
"the  proposed  change,  or  new  way,  would  be  of  public 
utility,  etc.,  and,  if  established,  Bardener  would  sustain  no 
damage." 

The  record  shows,  that  Bardener  appealed  from  the  de- 
cision of  the  board  of  commissioners.  In  the  Circuit  Court, 
to  which  the  cause  was  taken  by  appeal,  the  petitioners 
moved  to  dismiss  the  appeal,  on  two  grounds:  1.  Because 
the  appeal  bond,  for  the  appeal  from  the  decision  of  the 
township  trustees  to  the  board  of  commissioners,  was  not 
filed  within  thirty  days  after  said  trustees  rendered  final 
judgment  in  the  case.  2.  That  Bardener  did  not  present  his 
remonstrance  and  claim  for  damages  to  said  trustees,  until 
after  they  had  finally  acted  upon  the  petitioners'  petition, 
and  ordered  the  proposed  change  to  be  made,  and  the  new 
way  to  be  opened,  etc.  These  alleged  defects  in  the  pro- 
ceeding occurred  before  the  township  trustees,  but  they  do 
not  appear  to  have  been  presented  to  the  consideration  of 
the  board  of  commissioners,  while  the  cause  was  in  progress 
in  that  court.  And  the  result  is,  they  were  not  available,  in 
the  Circuit  Court,  for  any  purpose. 

The  issues  were  submitted  to  a  jurjr,  who  found  as  fol- 
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lows :  "We,  the  jury,  find  that  the  proposed  change  in  said 
road  is  not  of  public  utility,  and  further,  if  the  new  road  is 
located  on  the  proposed  line,  we  assess  the  damages  of  Henry 
Bardener  at  eighty  dollars." 

Motions  for  a  new  trial  and  in  arrest  having  been  over- 
ruled, the  Court  rendered  the  following  judgment:  "It  is, 
therefore,  considered  by  the  Court,  that  if  the  petitioners 
shall  pay  to  Henry  Bardener,  or  pay  into  the  clerk's  office  of 
this  Court,  for  his  use,  within  ten  days  from  this  date,  the 
sum  of  eighty  dollars,  as  damages,  then,  and  in  that  case, 
the  clerk  of  this  Court  is  required  to  issue  a  copy  of  this 
order,  directed  to  the  trustee  of  Jackson  township,  also  a 
description  of  the  proposed  change,  as  found  among  the 
papers  of  this  cause.  It  is  further  considered,  that  the 
remonstrant  recover  of  the  petitioners  all  costs  and  charges 
herein  laid  out  and  expended,"  etc. 

This  judgment  can  not  be  maintained.  The  jury  found 
"  that  the  proposed  change  of  the  road  was  not  of  public 
utility,"  and  hence,  in  view  of  the  finding,  no  such  change 
was  allowable.  1  R.  8.,  page  313,  sec.  30.  Nor  was  the 
remonstrant  entitled,  in  any  event,  to  recover,  because,  in 
the  absence  of  a  change  of  the  road,  he  could  not  be  dam- 
aged. The  judgment  is,  therefore,  erroneous,  and  must  be 
reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded. 

MeDonaldj  Roache  and  Lewis,  D.  C.  Chipman,  and  E,  S. 
Stone,  for  the  appellants. 

2>.  Moss,  for  the  appellees. 
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Feslbr  V.  Knight. 

APPEAL  from  the  Morgan  Common  Pleas. 

Per  Curiam. — This  was  an  action ,  by  the  appellant,  who 
was  the  plaintiff,  against  Knight,  commenced  before  a  Justice 
of  the  Peace.    The  cause  of  action  is  thus  stated : 

"  MoRGANTOWN,  May  21,  1859. 
"  John  W.  Knight,  to  William  Fesler,  Dr. : 

"  To  use  of  lot.  No.  50,  in  the  town  of  Morgan^ 
town,  from  August  Ist,  1855,  until  May  1st,  1859,    $33  00 

"  For  clearing  litter  off  lot,  -  -  -  80 

"  $33  50  " 

From  the  decision  before  the  Justice,  there  was  an  appeal. 
And  in  the  Common  Pleas,  to  which  the  cause  was  taken 
by  appeal,  the  Court  tried  the  issues,  and  found  for  the 
defendant.  Motion  for  a  new  trial  denied,  and  judgment. 
The  evidence  is  upon  the  record.  We  have  examined  care- 
fully, and  are,  decidedly,  of  opinion  that  a  new  trial  should 
have  been  granted. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  a  new  trial. 

W,  R.  Harrison,  for  the  appellant. 

Hester  and  Phelps,  for  the  appellee. 


RuLo  V.  The  State. 

When  a  prisoner  is  on  trial  for  murder,  and  one  of  Uie  juron  be- 
comes sick,  and  asks  to  be  discharged,  and  the  prisoner  refuses  to 
consent  to  such  discharge,  and  the  Court,  without  any  sworn  state^ 
ment  from  the  juror,  as  to  his  condition,  or  any  evidence  of  any 
physician  on  the  subject,  discharges  the  jury,  such  discharge  will 
be  a  bar  to  a  re-trial  of  the  prisoner. 


NOVEMBER  TERM,  1862.  299 

Bulo  V.  The  State. 

APPEAL  from  the  AUen  Circuit  Court. 

Per  Curiam. — On  Tuesday  afternoon  of  the  week,  and 
after  the  cause  had  been  given  to  the  jury,  in  this  case, 
which  was  a  trial  fojp  murder,  one  of  the  jurors  informed 
the  Court  as  follows,  viz:  "that  one  of  his  teeth  had  been 
broken  off  some  twelve  days  previous  to  that  time,  and  that 
it  gave  him  much  pain ;  that  he  had  taken  the  neuralgia  in 
his  face ;  that  it  was  much  swollen ;  that  he  had  been  under 
medical  treatment  therefor,  but,  in  consequence  of  his  being 
confined  on  the  jury,  he  had  not  slept  three  hours  since 
the  trial  commenced;  (the  actual  continuous  confinement,  it 
appears  by  tlie  record,  to  which  he  had  then  been  subject, 
commenced  the  afternoon  of  the  previous  day,  Monday,) 
was  in  much  pain,  and  believed  he  could  not  longer  remain 
on  the  jury  without  serious  and  permanent  injury  to  his 
health." 

The  defendant  thereupon  offered,  that  he  would  consent  to 
the  release  of  the  jury  from  confinement,  and  to  their  separa- 
tion, during  their  deliberations,  so  that  the  juror  could  receive 
treatment  for  his  tooth,  as  if  he  were  not  on  the  jury,  but 
insisted  upon  a  verdict  before  the  jury  was  discharged.  '  The 
Court,  however,  without  his  consent,  and  without  hearing  fur- 
ther from  the  sick  juror,  discharged  the  jury,  refused  a  motion 
to  discharge  the  prisoner,  and  remanded  him  back  to  prison. 

The  statement  of  the  juror  was  not  under  oath,  and  no 
medical  evidence  was  heard,  as  to  his  situation.  A  case  of 
necessity  for  discharge,  within  the  previous  rulings  of  the 
Supreme  Court,  was  not  made.  The  jury  should  not  have 
been  discharged.  The  discharge  is  a  bar  to  a  re-trial  of  the 
defendant,  and  his  motion  for  his  own  discharge  should 
have  been  sustained. 

But,  as  the  appeal  is  not  from  a  final  judgment,  the  appeal 
must  be  dismissed,  with  costs.    Miller  v.  The  State^  8  Ind.  826. 

The  cause  is  dismissed,  with  costs. 

David  S.  Colerick  and  John  Colerick,  for  the  appellant 
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BOTLB  V.  MuNN. 
No  point  decided. 

APPEAL  from  the  Clinton  Common  Pleas. 

Hanna,  J. — Suit  on  a  note,  and  judgment  by  default^  fop 
the  plaintiff.  Pending  the  suit,  an  attachment  was  taken 
out,  based  upon  an  affidavit  of  non-residency.  After  the 
judgment,  in  the  principal  action,  the  defendant  appeared 
and  answered,  as  to  the  attachment,  that  he  had  been,  etc., 
and  still  was,  a  resident  of  the  State,  etc.  Reply  in  denial. 
Trial,  finding,  and  judgment  for  the  defendant.  The  evi- 
dence is  in  the  record,  and  tends  to  show,  that  the  defendant 
intended  to  remove  beyond  the  limits  of  the  State,  if  a  cer- 
tain event  did  not  transpire.  When  the  attachment  was 
taken  out,  the  time  within  which  the  said  event  might 
happen  had  not  passed.  The  defendant  did  not  remove 
from  the  State,  but  did  from  the  county. 

The  question  is  argued  here  upon  the  evidence,  and  as  if 
the  determination  to  leave  the  State  had  become  fixed,  and 
been  acted  upon.  From  that  evidence,  the  Court  may  have 
found  that  no  such  conclusion  had  been  arrived  at ;  that  is, 
there  is  evidence  tending  to  sustain  such  a  position.  We 
need  not,  therefore,  pass  upon  the  point  pressed,  to-wit :  that 
said  proceedings  would  lie  against  the  property  of  one  in 
the  act  of  removing  beyond  the  limits  of  the  State. 

Per  Curiam. — The  judgment  is  affirmed,  with  coats. 

J.  N.  SimSy  for  the  appellant. 

R.  P.  DavidsoUj  for  the  appellee. 
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Alkxandbr  V.  Btbbs. 

Where  a  debt  is  paid  in  paper,  in  tbe  similitude  of  bank  bills,  which 
is  unauthorized  and  void,  but  is  at  the  time  current,  and  the  person, 
to  whom  the  same  was  paid,  brings  his  suit  to  recover  upon  the 
original  demand,  the  defendant  may  plead  in  bar  of  his  action,  that 
the  plaintiff,  to  whom  such  paper  was  paid,  passed  the  same,  at  par, 
to  other  persons,  who  returned  the  same  to  the  defendant,  and  that 
the  defendant  redeemed  the  same,  so  that  the  plaintiff  suffered  no 
injury  by  reason  of  the  reception  thereof. 

And  a  reply  to  such  defense,  admitting  the  delivery  of  such  paper, 
and  averring  that  the  bank,  issuing  the  same,  was  not  organized, 
etc.,  but  was  in  violation  of  th^  laws  and  constitution  of  the  State ; 
and  that  the  notes,  etc.,  were  issued  in  violation,  etc,  but  were  in 
the  form  and  similitude  of  bank  notes,  and  were  intended  to  be  used, 
etc.,  as  bank  notes,  but  had  no  legal  value,  and  were  unconstitution« 
al — ^void;  and,  that,  therefore,  the  payment  in  the  same  was  not 
valid,  etc.,  is  bad  on  demurrer,  because  it  fails  to  take  direct  issue 
on  the  facts  averred  in  such  defense,  or  to  set  up  other  facts  suf- 
ficiently responsive  thereto. 

APPEAL  from  the  Owen  Circuit  Court. 

Hakna,  J. — Suit  to  recover  for  one  hundred  and  eight 
hogs,  Bold  and  delivered. 

Answers.  1.  Denial.  2.  Payment.  8.  That  the  defendant 
delivered  to  the  plaintiff  twenty-five  hundred  dollars  of  the 
bills  of  the  Citizens^  Bank  of  Gosport,  which  were  of  the  value 
of  twenty-five  hundred  dollars,  which  were  current,  and 
receivable  at  par,  as  money,  in  all  commercial  transactions, 
and  were  received  by  the  plaintiff  in  full,  etc.  4.  Similar  to 
the  third,  and  in  addition,  that  the  plaintiff  paid  said  bills 
to,  etc.,  and  received  a  valuable  consideration  therefor;  that 
said  persons,  etc.,  afterward  brought  said  bills  to  tbe  defend- 
ant, who  received  the  same,  and  gave  in  exchange  current 
funds  in  full;  and  that  said  plaintiff  haa  not  suffered  anjr 
injury,  etc. 
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Reply.  1.  Denial.  2.  To  third  and  fourth  paragraphs, 
admits  the  delivery  of  the  notes  on  the  Citizens'  Banky  but 
avers  that  said  bank  was  not  organized,  etc.,  but  was  in 
violation  of  the  laws  and  constitution  of  Indiana;  and  the 
notes,  etc.,  were  issued  in  violation,  etc.,  but  were  in  the 
form  and  similitude  of  bank  notes,  and  were  intended  to  be 
used,  etc.,  as  bank  notes;  that  they  had  no  legal  value,  but 
were  unconstitutional  and  void,  and  said  payment  was,  there* 
fore,  not  valid,  etc. 

A  copy  of  one  of  said  notes  is  appended  to  the  reply. 

Demurrer  to. the  reply  overruled,  which  presents  the  only 
point  made  in  the  briefs  of  counsel. 

It  is  urged  that  this  case  falls  within  that  of  Dakin  v. 
Anderson^  at  the  May  term,  1862,  and  should  be  governed 
by  the  same  rule  of  decision. 

In  its  inception,  that  suit  was  similar  to  this,  in  this,  that 
it  was  instituted  for  goods  sold,  regardless  of  the  kind  of 
paper  received  for,  or  upon,  the  same.  But  the  pleadings, 
subsequent  to  the  complaint,  showed  a  different  state  of 
facts,  and  facts  upon  which  it  was  made  to  turn  here,  viz., 
that  the  action  of  the  plaintiffs  had  been  such  as  to  preclude 
or  estop  them  from  maintaining  said  suit. 

It  was  averred,  that  the  defendants,  in  that  case,  acted  in 
the  premises  upon  the  suggestion  or  procurement  of  the 
plaintiffs.  Here,  there  is  no  such  allegation ;  but  the  ques- 
tion arises,  Whether  the  acts  of  the  plaintiff,  in  paying  out 
said  paper,  subsequent  to  the  reception  of  such  illegal  paper,  as 
averred  in  the  answer,  and  not  denied  by  the  reply,  and  the 
acts  of  the  defendant,  in  receiving  or  redeeming  the  same, 
can  be  considered  as  operative  to  discharge  any  liability  said 
defendant  might  have  incurred  to  the  plaintiff  by  the  trans- 
action ? 

The  reply,  having  thus  failed  to  take  direct  issue  upon  the 
facts  averred  in  the  answer,  we  think,  failed  also  to  set  up 
any  other  facts  which  were  sufficiently  responsive  to  that 
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answer.  It  maj  be  trae,  as  set  forth  in  said  reply,  that  the 
paper  received  by  the  plaintifi*,  on  account  of  said  sale,  was 
illegal,  and  its  reception  did  not  amount  to  a  discharge  of 
the  claim ;  but  the  further  facts  pleaded  in  the  answer,  and 
not  responded  to,  it  appears  to  us,  were  a  sufficient  answer 
to  the  demand.  When  it  was  shown  that  the  paper  passed 
out  of  the  hands  of  the  plaintiff,  at  its  full  face,  the  ouly 
reason  that  could  exist,  why  he  was  in  a  position  to  suffer 
damage  by  its  original  reception,  would  be  upon  the  prin- 
ciple that  he  might  be  liable  to  those  to  whom  he  passed  it. 
It  is  not  necessary  for  us  to  decide,  whether  the  plaintiff 
could  maintain  his  action,  because  of  the  possibility  of  being, 
at  some  future  period,  made  to  suffer  in  consequence  of  this 
liability,  for,  in  our  opinion,  either  of  two  reasons  may 
be  given,  on  the  state  of  facts  pleaded,  clearly  demon- 
strating, that  such  liability  can  not  arise  in  the  future,  in  this 
case.  First.  The  defendant  put  the  paper  in  circulation  by 
passing  it  to  plaintiff,  who  passed  it  to  others,  and  they  back 
to  the  defendant,  for  current  funds.  It  may  be  said,  then, 
that  this  payment  of  current  funds  was  so  much  money 
expended  by  the  defendant  for  the  use  of  the  plaintiff,  in 
taking  up  the  paper  upon  which  the  said  liability  might 
arise.  Second.  The  paper  having  returned  into  the  hands  of 
the  person  (the  defendant)  who  first  put  it  in  circulation. 
Courts  would  not  favor  a  multitude  of  suits,  by  which  it 
would  be  returned,  or  the  liability  traced,  through  the  plain- 
tiff, to  ultimately  rest  upon  the  defendant,  even  if  his 
redemption  or  reception  of  the  same  did  not  operate  as  an 
extinguishment  of  such  possible  liability,  a  question  we  need 
not  decide. 

There  was  error,  therefore,  in  overruling  the  demurrer  to 
the  reply,  which  was,  as  the  evidence  shows,  to  the  injury 
of  the  defendant. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 
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J.  E.  McDonald  and  A.  L.  Boachcy  for  the  appellant. 
Thomas  A.  ffendricka  aud  Samuel  H.  Buskirkj  for  tti# 
appellee. 


-^♦^ 


BOHU&HAN   V.  YaOSK. 

APPEAL  from  the  Marion  Circuit  Court 

Per  Curiam. — Suit  to  rescind  a  contract,  and  to  recover 
damages.    There  was  a  demurrer  sustained  to  the  complaint. 

It  was  averred,  that  a  contract  was  entered  into  between 
the  parties,  relative  to  the  passage  of  one  party,  and  his 
tenants,  over  the  property  of  the  other,  in  such  terms  as, 
perhaps,  created  an  easement.  This  privilege  was  to  be 
enjoyed  on  certain  conditions,  relative  to  the  use  of  such 
property.  If  those  conditions  were  violated,  and  such  viola- 
tion continued  after  certain  notice,  provided  for,  then  the 
party  granting  the  easement  might  stop  the  passage  of  said 
persons,  etc. 

It  is  further  averred,  that  certain  acts  had  occurred,  which 
were  a  violation,  etc. ;  that  notice  had  been  given,  but  that 
the  same  were  continued;  and  the  other  party  refused  to 
permit  the  passage,  etc.,  to  be  stopped. 

It  appears  to  us,  that  the  complaint  was  sufficient,  as  to 
the  recovery  of  damages,  in  reference  to  some  violations 
named,  but  not  to  rescind;  perhaps  though  to  compel  a 
performance,  which  in  this  case  would,  in  the  main,  operate 
as  a  recision,  as  it  might  enable  the  plaintiff  to  end  the 
enjoyment  of  the  easement. 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 

Newcombe  and  Tarkington^  for  the  appellant. 
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LowBY  V.  Kahh. 

APPEAL  from  the  Howard  Common  Pleas. 

Per  Curiam. — The  bill  of  exceptions  in  this  case,  contdtio- 
ing  the  evidence,  was  not  filed  nntil  after  the  term.  No 
time  was  given  to  file  it.  The  questions  attempted  to  bo 
presented  arise  upon  that  bill.    There  is  nothing  before  119. 

The  judgment  is  affirmed,  with  five  per  cent  damages  wd 
costs. 

Havens  and  Brousej  for  the  appellant. 

N.  jB.  lAnsdayt  for  the  appellee. 


•♦• 


Daniels  and  Another  v.  Littlb  and  Others* 

Prior  to  the  witness-law  of  1861,  where  a  party  to  an  action  was 
called  as  a  witness  by  the  adverse  party,  and,  on  his  ezaminatien, 
gave  testiniony  not  responsive  to  the  inquiries  addressed  to  him, 
than  the  party  calling  him  might  offer  himself  as  a  witness  as  to 
the  matter  embraced  in  said  testimony. 

APPEAL  from  the  Miami  Common  Pleas. 
Hanna,  J. — Suit  to  recover  damages  for  the  non-fulfillment 
of  a  contracti  as  follows : 

^'Memorandum,  etc.,  made  this  25th  day  of  Kovembcr, 
1857,  by  Bums  ^  Daniels^  of  the  first  part,  and  lAttle  ff  Co., 
of  the  second  part,  witnesseth :  that  the  parties  of  the  first 
part,  agree  to  furnish  and  deliver,  to  said  party  of  the  second 
part,  at  the  depot  of  the  Toledoy  etc.,  road,  one  hundred 
barrels  flour,  of  an  extra  quality,  etc.;  and  more,  to  the 
amount  of  five  hundred  barrels,  if  said  lAttle  ^  Co.  should 
wish;  and  in  consideration,  etc.,  said  parties  of  the  second 
part,  agree  to  advance  said  Danids  ^  Bums  money,  from 
Vol.  XIX.— 89 
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time  to  time,  to  purchase  wheat,  for  the  purpose  of  making 
said  flour.  The  wheat,  so  purchased,  to  be  paid  for  at  the 
Bame  price  paid  at  Peru^  or  lower  if  possible,  and  for  every 
five  bushels,  so  bought,  the  said  2).  ^  B.  are  to  deliver  one 
barrel  of  flour  as  agreed,  said  Little  ^  Co.  to  pay  for  hauling 
said  flour  to  PerUy  at  a  sum  not  exceeding  one  shilling  per 
barrel ;  said  flour  to  be  delivered  as  fast  as  made,  and  all  to 
be  delivered  by  the  first  day  of  January,  1858,  and  JD.  ^  jB. 
hereby  acknowledge  the  receipt  of  two  hundred  dollars,  as 
an  advance  on  said  contract." 

The  breach  charged,  was,  that  Daniels  ^  Bums  failed  to 
deliver  at,  etc.,  the  one  hundred  barrels  of  flour,  or  any  part 
thereof,  and  have  also  failed  to  repay  said  two  hundred 
dollars,  and  the  interest  thereon. 

Answer.  1.  Denial.  2.  That  the  plaintiff,  before  the  time 
had  expired  for  the  delivery,  etc.,  demanded,  and  the  defend- 
ants repaid,  said  sum  advanced,  and  interest  thereon,  in  full 
settlement,  etc.  8.  That  the  defendants  were,  on,  etc.,  at,  etc., 
the  owners  of  a  mill,  at  which  wheat  was  to  be  purchased,  and 
said  flour  was  to  be  manufactured;  that,  from  the  time  of 
making  said  contract,  until  the  first  of  January,  when,  etc., 
owing  to  high  waters  and  the  impassable  condition  of  the 
roads  leading  to  said  mill,  they  were  unable  to  purchase 
wheat,  at  Peru  prices,  out  of  which  to  manufacture  flour; 
and  that  the  market  price,  at  said  mills,  was,  during,  etc.,  five 
cents  per  bushel  higher  than  at  Peru;  and  that  they  repaid 
said  sum,  etc.  4.  Avers  a  demand  of  the  money  advanced, 
on  the  10th  day  of  January,  1858,  and  the  repayment  thereof, 
and  five  dollars  interest,  and  that  thereby  said  contract 
became  rescinded. 

Reply.  General  denial  to  the  whole  answer ;  and,  second, 
as  to  the  third  paragraph,  that  on  the  15th  of  December, 
1857,  the  defendants  had  in  their  possession  five  hundred 
biuihelB  of  wheat,  purchased  with  the  money  of  the  plaia^ 
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tifi,  with  which  thej  might  have  made  one  handred  barrels 
of  flour,  etc.,  but  that  they  failed,  etc. 

Trial;  general  verdict  for  the  plaintiffs,  and  finding  on 
special  interrogatories.  Questions  are  made  upon  the  rul- 
ing, upon  the  admission  of,  and  refusal  to  admit,  evidence, 
and  upon  instructions  given  and  refused. 

The  Court  refused  to  permit  the  defendants  to  introduce 
evidence  to  sustain  the  third  paragraph  of  their  answer. 
This  ruling  involves  the  construction  that  should  be  given 
to  the  agreement.  As  the  plaintiffs  were  to  have  a  barrel 
of  flour  for  every  five  bushels  of  wheat  purchased,  and  were 
to  furnish  the  money  to  buy  the  wheat,  it  was,  of  course,  to 
their  interest  to  procure  it  at  as  low  a  rate  as  possible.  They 
might  have  fixed  the  precise  rate,  beyond  which  the  defend- 
ants were  not  permitted  to  go.  They  did  not  do  so  in  figures, 
but  agreed  that  a  greater  price,  or  sum,  than  was  paid  at 
Peru^  should  not  be  paid  by  the  defendants  at  their  mills, 
which,  the  answer  shows,  were  six  miles  from  that  point. 

It  is  urged,  that  this  provision  in  the  agreement  should 
not  be  construed  as  forbidding  the  defendants  from  purchas- 
ing, on  account  of  the  plaintiffs,  but  merely  as  limiting  the 
price  at  which  the  plaintiffs  were  to  furnish  money,  namely, 
Peru  prices,  and  that  the  defendants  assumed  the  risk  of 
procuring  the  article  at  that  price.  If  they  could  not,  it 
would  be  their  loss,  but  could  not  excuse  them  from  per- 
forming. We  do  not  think  this  is  the  proper  construction, 
or  legal  effect,  of  the  agreement.  In  other  words,  we  think 
the  third  paragraph  of  the  answer  was  valid,  and,  as  a  con- 
sequence, evidence  should  have  been  received  to  sustain  it. 
The  language  used  is,  that  "  the  wheat,  so  purchased,  to  be 
paid  for  at  the  same  price  paid  at  PerUy  or  lower  if  possible/* 
Whatever  might  have  been  the  construction  of  this  sen- 
tence, without  the  latter  branch,  it  is  certainly  shown  by 
that  portion  of  it,  that  the  defendants  were  the  persons  who 
Were  to  make  the  purchases,  at  the  Peru  price,  or  lower  if 
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po«Bib)e«  This  being  80,  it  operated  as  a  limitatioD  upon 
them,  and  they  were  not  permitted  to  go  beyond  it,  at  tha 
wpense  of  the  plaintiffs,  and,  we  suppose,  could  not  be 
qompelled  to,  at  their  own  expense,  as  it  does  not  appear 
that  they  were  to  furnish  any  of  the  money  to  make  tho 
purchases  with. 

The  trial,  in  this  case,  came  off  on  the  8th  day  of  Maivh, 
1861.  The  defendants  introduced  one  of  the  plaintiflEs  as  % 
witness,  and  asked  him  the  following  question:  ^^ State 
whether,  about  the  Ist  of  January,  1858,  or  soon  after  thai 
time,  you  did  not  call  on  the  defendants,  and  demand  tha 
repayment  of  the  two  hundred  dollars  you  had  advanced  to 
the  defendants  on  the  contract?"  The  witness  answere<^: 
^^8ome  time,  I  thinky  in  February  or  March,  1858,  I  ealled 
oa  the  defendants,  and  demanded  the  money  I  had  advaaoed 
them.  They  paid  me  two  hundred  dollars  I  had  advanoed 
them.  This  was  in  my  warehouse,  on  the  canal,  in  Peru^ 
and  was  paid  by  Daniels,  and  was  two  hundred  dollars,  and 
QO  more,  we  retaining  our  right  for  damages." 

The  plaintiffs  then  asked  the  same  witness  this  question^ 
which  was  answered,  over  the  defendants'  objection,  aa  fol* 
lows:  '^ State  whether  or  not,  at  the  time  of  the  contract 
with  the  defendants,  you  had  a  contract  for  the  sale  of  the 
aame  flour  in  the  State  of  Maimy  and  if  so,  whether  you 
informed  the  defendants  of  that  fact  or  not?"  Answer:  '^I 
had  a  contract  for  the  sale  of  the  flour  I  was  to  receive  from 
the  defendants,  in  the  State  of  Maine,  for  nine  dollars  and 
a  half  per  barrel.  I  told  the  defendants,  at  the  time  of 
making  the  contract,  I  had  the  flour  contracted.  Do  not 
recollect  whether  I  told  them  where.  Did  not  tell  them 
what  price.  I  told  them  to  fix  the  longest  time  for  the 
delivery  of  it,  and  not  disappoint  me.  Wheat  was  worthy 
in  June,  when  the  contract  was  made,  about  sixty  oeots 
a  bushel,  and  on  the  1st  of  January,  1858,  about  sixty-five 
oenta.    1  have  been  a  miliary  and  have  made  a  barrel  of  fleiiv 
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<mi  of  four  bushels  and  fifteeb  pounds  of  good  wheat.  It 
ordinarily  takes  four  bushels  and  a  half  to  make  a  barrel 
of  flour.  Do  n*t  know  the  cost  of  shipping  a  barrel  of  flour 
from  Peru  to  the  State  of  Maine;  at  that  time,  freight  was 
very  high.  I  think  it  could  not  have  been  more  than  one 
dollar  and  seventy-five  cents  a  barrel." 

Was  this  testimony  responsive  to  the  inquiry  put  to  the 
witness  T  2  R.  S.,  p.  96 ;  if  it  was  not,  then  the  Court  erred 
in  the  next  ruling,  which  was  against  permitting  the  defend- 
ant, Daniels^  to  testify  as  to  the  payment  of  said  two  hundred 
dollars  and  interest,  and  the  understanding,  at  the  time  of 
the  payment,  relative  to  the  sum  being  in  full,  and  intended 
to  close  up  the  matter  between  the  parties.  The  statement 
of  the  plaintiff,  that  the  right  to  damages  was  retained, 
notwithstanding  the  demand  and  reception  of  the  money 
advanced,  does  not  seem  to  be  in  direct  response  to  the 
inquiry  put  to  him,  in  relation  to  such  demand  and  recep- 
tion. The  suit  is  for  the  two  hundred  dollars  advanced,  as 
well  as  for  damages.  The  inquiry  was  directed  solely  to  the 
former  branch  of  the  demand,  and  did  not  touch  the  ques- 
tion of  damages,  proper,  resulting  from  the  non-fulfillment 
of  the  contract.  Suppose  the  suit  had  been  for  such  dam- 
ages alone,  the  inquiry,  so  far  as  we  understand  it,  would 
not  have  been  pertinent  to  the  issue. 

The  plaintiff,  then,  having  gone  beyond  a  due  response  to 
the  inquiry  put,  and  testified  as  to  another  branch  of  the 
case  or  cause,  of  damages,  not  included  in  such  inquiry,  the 
defendant  had  a  right  to  be  heard  as  a  witness  upon  the 
same  matter. 

Ko  point  is  raised,  and  we  decide  nothing,  as  to  the  right 
to  join  a  demand  for  the  recovery  of  the  money  advanced, 
with  a  demand  for  damages  for  the  non-fulfillment  of  the 
contract. 

Another  question  arises  upon  this  evidence,  and  the  other, 
of  a  kindred  nature,  which  was  introduced,  as  well  as  the 
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instractioQ  based  thereon,  in  relation  to  the  measare  of 
damages,  when  considered  in  connection  with  the  place  of 
delivery,  and  the  fulfillment  of  another  contract,  then  held 
by  the  plain tifis,  with  some  other  persons,  at  a  distant  point 
from  the  place  where  said  defendants  were  to  make  such 
delivery. 

The  statute  then  was,  that  a  party  introduced  as  a  witness, 
by  the  adverse  party,  might  testify  in  his  own  behalf  as  to 
any  matter  pertinent  to  the  issue.    Id. 

^o  averments  are  contained  in  the  complaint,  relative  to 
any  special  damages  resulting  from  the  non-fulfillment,  by 
the  plaintiffs,  of  some  other  contract,  because  of  the  breach 
of  this  by  the  defendants;  if  such  averment  would  have 
been  valid,  or  such  damages  legitimate,  are  questions  that 
do  not,  therefore,  arise,  and  about  which  we  say  nothing. 

That  part  of  the  testimony  of  the  plaintiffs,  and  the  in- 
structions based  thereon,  in  relation  to  the  contract  in  Maine^ 
should  not  have  been  received  or  given.  It  was  not  relevant 
to  the  issues  made. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 

Harvey  J.  Shirk  and  Lyman  Walker^  for  the  appellants. 

N.  0.  Ross  and  R.  P.  Effingerj  for  the  appellees. 


•  ♦• 


SiBBNBR  V.    FbTTBR. 

Suit  by  a  physician,  against  his  patient,  for  professional  services,  con- 
sisting of  visits,  for  which  the  physician  demanded  to  be  paid  at 
the  rate  of  one  dollar  and  fifty  cents  per  visit. 

On  the  trial,  the  defendant  offered  to  prove,  that  before,  and  at  the 
commencement  of  the  account  sued  on,  the  plaintiff  had  been  his 
family  physican,  and  had  charged  him  for  previous  and  similar 
services  and  treatment,  including   medicines,  at  rates  not  lower 
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tlian  fifty  cents,  or  oyer  one  dollar  and  twenty-five  cents  per  yiait, 
and  that  no  contract  was  made  as  to  the  price  to  be  charged  for 
the  services  now  sned  for. 
Hdd^  that  such  proof  was  competent,  as  tending  to  establish  an  im- 
plied contract  as  to  the  prices  to  be  charged  for  the  services  sued 
for. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Hanna,  J. — Suit  on  account  for  visits,  etc.,  of  a  pbysiciaii. 
The  services,  and  reasonableness  of  the  amount  charged, 
were  proved.  The  amount  charged  was  at  the  rate  of  one 
dollar  and  fifty  cents  per  visit. 

On  the  trial,  the  defendant  offered  to  prove,  "  that  previ-" 
ously,  and  up  to  the  commencement  of  the  account  in  ques- 
tion, said  physician  had  been  the  family  physician  of  said 
Sidener;  and  that  he  had  settled  with  said  SidencTj  before 
the  commencement  of  the  account  in  suit,  for  the  previous 
services  rendered  by  him,  and  similar  services  and  treatment, 
including  medicines,  at  and  for  charges  from  fifty  cents  to 
not  exceeding  one  dollar  and  twenty-five  cents  per  visit; 
and  that  no  new  contract  or  agreement  was  made,  as  to 
charges  for  services,  in  this  account." 

The  evidence  was  not  heard.  The  only  question  is,  Was 
the  ruling  correct? 

We  are  of  opinion,  the  evidence  ought  to  have  been 
received,  as  tending  to  establish  circumstances  showing  an 
implied  contract  or  understanding  in  relation  to  the  amount 
which  should  be  charged  for  services  of  the  character 
named. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

S.  Stansifery  for  the  appellant 

jB.  Hilly  for  the  appellee. 
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JftokBon  V.  The  State. 


Jaokson  V.  Thb  State. 

TbiB  Conrt  does  not  jadicially  know  that  wine  is  not  intoxicating, 
*    and  will  not  question  the  right  of  the  Legislature  to  declare  it  to 

be  intoxicating. 
In  all  prosecutions  for  crime,  the  proof  must  be  so  certain  as  clearly 

to  establish  the  jurisdiction  of  the  Conrt. 

APPEAL  from  the  Grant  Circuit  Court. 

Hanna,  J. — ^Indictmenty  at  the  August  tenn,  1861,  for 
^^  retailing  a  quantity  of  intoxicating  liquor  less  than  a 
quart,  to- wit :  one  gill  of  wine,  for  five  cents/*  etc. 

Motion  to  quash  overruled.  It  is  argued,  that  wine  is  not 
here  alleged  to  be,  nor  is  it,  in  fact,  an  intoxicating  liquor. 
The  prosecution  is  under  the  statute  of  March  5,  1859,  the 
second  section  of  which  declares,  that  ^^  intoxicating  liquors,'' 
m  used  in  said  act,  shall  apply  to  any  spirituous,  vinous,  or 
malt  liquor,  etc. 

But,  it  is  urged,  that  the  Legislature  has  no  power  to  thus 
declare  that  to  be  intoxicating  which  is  not  so — ^and  that  wine 
is  not  so.  We  do  not  judicially  know  that  fact.  This  does 
not,  therefore,  present  a  case,  where  we  can  consider  the 
power  of  the  Legislature  in  the  matter  indicated.  The 
motion  to  quash  was  correctly  overruled. 

The  sale  was  charged  to  have  been  made,  to  one  John  D. 
Timmonyy  on  the  20th  day  of  May,  1861.  The  record  shows, 
that  '^  the  State,  to  prove  the  issue  on  her  part,  offered  John 
D.  Timmonyf  who  testified  as  follows :  *  I  bought  a  gill  of 
sweet  wine,  of  the  defendant,  for  five  cents,  at  Ofx^nt 
county,  about  the  time  charged  in  the  indictment.'''  Thhi 
was  all  the  evidence.  Was  it  sufficient?  It  is  said  that  it 
does  not  fix  the  time  or  place  of  sale ;  that  the  time  can  not 
be  thus  fixed,  by  reference  to  the  indictment ;  and  the  State 
in  which  the  offence  was  committed  is  not  named. 

The  objection,  that  the  evidence  does  not  show  that  the 
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Bald  was  within  the  jarisdiction  of  the  Court,  seems  to  us  is 
well  taken.  The  evidence  given  would  have  as  fully  estab* 
lished  the  sale  in  any  State,  where  there  is  a  Orant  county, 
as  in  this  State.  It  is  not  the  kind  of  certainty  that  should 
be  required  for  the  conviction  of  crimes  and  misdemeanors. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

N.  W.  Garden  and  H.  D.  Thonvp^on^  for  the  appellant. 


Rupert  t;.  Morton  and  Others. 

"RieA  estate  is  first  mortgaged  to  secure  school  funds,  and  then  to  A 
to  secure  a  debt,  and  then  B  recovered  a  judgment  against  the 
midttgagor,  and,  on  an  execution  issued  thereon,  had  the  real 
Astate  sold,  and  became  himself  the  purchaser.  A  then  sued  to 
foreclose  his  mortgage,  making  proper  parties,  and,  pending  such 
suit,  the  Auditor  sold  the  real  estate,  on  the  school  fund  mortgage, 
sad  B  became  the  purchaser.  B  answered  to  A's  suit,  setting  up 
his  title  ftom  the  Auditor.  A  replied,  that  at  the  time  of  the 
mortgage-sale,  by  the  Auditor,  it  was  agreed  between  him  and  B, 
that  he  would  suffer  the  real  estate  to  be  sold,  and  would  not  bid 
thereon,  but  would  permit  B  to  purchase  the  same,  and  that  B 
would  pay  the  amount  of  A*s  mortgage,  if  the  Auditor's  sale  was 
held  valid  in  the  suit  then  pending. 

Htld^  that  said  reply  was  not  demurrable,  and  that  B  should  not  be 
permitted  to  depl'ive  A  of  his  priority  of  lien  by  asserting  a  legal 
title  thus  obtained.     16  Ind.  178.     17  Id.  230. 

APPEAL  from  the  Wayne  Common  Pleas. 

Hanna,  J. — Certain  lands  were  mortgaged  to  the  State,  to 

secure  school  funds  borrowed.    Afterward,  the  mortgagor 

executed  another  mortgage,  to  the  appellant  in  this  case,  to 

•ecut^  the  payment  of  certain  notes,  as  set  forth  in  the  same. 
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At  a  still  later  date.  Morion  obtained  a  jadgment  agaiiut 
said  mortgagor,  caused  an  execution  to  issue,  and,  upon  a 
sale  thereon,  purchased  said  premises,  taking  a  sheriff's 
deed,  and  passing  into  possession. 

Appellant  commenced  proceedings  to  foreclose  his  mort- 
gage, making  the  mortgagor,  Morton^  the  purchaser,  and 
MartiUy  the  county  auditor,  defendants.  Pending  the  suit, 
the  county  auditor  offered  said  premises  for  sale,  on  said 
mortgage,  to  secure  the  school  fund,  and  Morton  became  the 
purchaser. 

These  facts  appear  in  the  complaint  and  answer. 

The  reply  sets  up,  in  substance,  that  at  the  said  mortgage 
sale  it  was  agreed,  between  the  plaintiff  and  Morion^  that  the 
plaintiff  would  suffer  said  property  to  be  sold,  and  would 
not  bid  thereon,  but  permit  Morton  to  purchase  the  same, 
and  said  Morton  was  to  pay  the  amount  of  the  plaintiff's 
mortgage,  if  it  was  held  valid  in  the  suit  then  pending. 
And  second,  that  Morton  had  fraudulently  failed  to  pay  the 
interest  on  said  school  fund  mortgage,  for  the  purpose  of 
letting  said  land  go  to  sale,  etc. 

Demurrers  were  sustained  to  these  replies,  which  present 
the  only  points  in  the  case. 

It  will  be  observed,  that  the  reply  does  not  aver  that  the 
said  mortgage  was,  or  had  been,  held  valid,  which  is  pre- 
sented as  an  objection  to  said  reply.  But  the  main  question 
made,  as  to  the  validity  thereof,  is  based  upon  the  proposi- 
tion, that  it  is  attempted  thereby  to  set  up  a  trust  in  real 
estate,  evidenced  by  a  verbal  contract  only. 

On  the  other  hand,  it  is  insisted  that  Rupert  and  Morion 
were  both  su'bsequent  incumbrancers,  and  that  the  latter 
should  not  be  permitted  to  deprive  the  former  of  the  pri- 
ority of  his  right  by  asserting  a  legal  title  obtained  in  the 
manner  set  forth. 

We  are  of  opinion  that  the  demurrer  was  improperly  sus- 
tained to  the  first  paragraph  of  the  reply,  in  view  of  the 
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decisions  in  Arnold  v.  Cord^  16  Ind.  178,  and  Shepherd  v. 
Msher^  17  Ind.  230 ;  and  for  this  error,  it  seems  the  judg- 
ment below  should  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  etc. 

Nim.  H.  Johnson  and  Michael  Wilson,  for  the  appellant. 

J.  F.  Kibbey  and  J.  P.  Siddall,  for  the  appellees. 


Ths  Nbw  Albant  and  Salbm  Railroad  Oompant  v.  Huff 

and  Others. 

In  an  action  against  a  railroad  company,  for  damage  occasioned  to 
the  plaintiffs  by  the  erection  of  the  road,  where  a  general  verdict 
was  returned  for  the  plaintiffs,  the  facts,  that  the  railroad  company 
had  employed  competent  engineers,  and  had  done  no  willful  or 
unnecessary  damage,  would  not  entitle  the  defendant  to  a  judgment, 
non  obstante  veredicto,  because  the  road  may  have  been  located, 
and  the  work  performed,  with  the  utmost  care,  and  yet  damage 
may  have  resulted  to  the  plaintiffs. 

Where  bills  of  exceptions  are  filed  after  the  time  allowed  by  the 
Court  for  filing  the  same,  but  no  motion  is  made  in  this  Court  to 
strike  out  said  bills,  and  no  cross-errors  are  assigned  touching  the 
same,  and  the  briefs  of  counsel  are  silent  on  the  subject,  this  Court 
will  consider  such  objections  waived. 

The  mere  fact,  that  parties,  claiming  and  using  a  ferry  right,  had 
not  regularly  paid  the  license  therefor,  would  not  be  available,  as 
a  defense,  to  one  who  should  disturb  those  who  possessed  the  right, 
or  who  should  destroy  or  injure  the  same,  but  might,  perhaps,  be 
a  ground  for  proceedings  to  declare  the  same  forfeited. 

A  question,  addressed  to  a  witness,  which  merely  calls  for  an  opinion, 
instead  of  a  statement  of  facts,  upon  which  a  verdict  should  be 
based,  should  be  suppressed ;  but,  if  the  answer  to  such  question 
was  such  as  could  do  no  harm  to  the  adverse  party,  this  Court 
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will  not  reverM  ihd  judgment  by  rdteon  of  the  reftuud  to  Itaffnm 
the  quefitioii. 

APPEAL  from  the  Tippecanoe  Cirouit  Court. 

Hanna,  J. — The  appellees  sued  the  appellant,  averriiig 
that,  in  the  construction  of  the  road  of  appellant,  acrosB  the 
lands  of  appellees,  the  latter  were  injured,  and  that  a  ferry 
right  appurtenant  thereto,  was,  by  the  construction  of  the 
same,  and  of  a  bridge,  for  said  road,  likewise  injured  and 
damaged,  etc. ;  that  a  claim  for  damages  had  been  filed,  hat 
not  acted  upon.  Answer  in  denial.  It  was  agreed  that  the 
case  should  be  tried,  etc.,  as  if,  on  appeal,  the  defendant 
not  admitting  that  there  had  been  any  damage,  and  plain* 
tiffs  not  conceding  but  that  they  could  recover  resulting 
damages,  etc. 

By  agreement,  there  was  a  trial  by  a  jury  of  three.  Gen- 
eral verdict  for  the  plaintiffs,  for  three  thousand  and  eighty- 
three  dollars  and  fifty  cents.  Finding  upon  special  points: 
First  That  the  damage  to  the  land  was  three  hundred  and 
seventy-five  dollars  and  fifty  cents ;  to  the  ferry,  two  thousand 
seven  hundred  and  eighty  dollars.  Second.  The  damage  to 
the  ferry  could  have  been  avoided  by  crossing  at  another 
place,  at  an  additional  expense  of  six  thousand  doUara. 
Third.  Competent  engineers  were  employed  by  the  company. 
Fourth.  No  willful  or  unnecessary  damage  was  done.  Fifth. 
In  estimating  damages,  supposed  benefits  were  deducted. 

It  is  urged,  that  these  special  findings  were  such,  that 
the  judgment  should  have  been  for  the  defendant,  not^ 
withstanding  the  general  verdict.  We  think  not.  The  road 
may  have  been  located,  and  the  work  performed,  with  the 
utmost  care,  and  yet  damage  may  have  resulted  to  the  plain- 
tifts. 

There  are  questions  attempted  to  be  raised  as  to  rulings 
on  the  admission  of  evidence,  and  upon  instructions  given 
and  refused.    None  of  these  questions  are  in  a  eonditioa  to 
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bd  paaeed  upon,  unless  certain  bills  of  exceptions  are  con- 
eiaered  parts  of  the  record. 

The  trial  was  at  the  October  term,  1857,  and  the  defend* 
ant  had  nntil  the  next  term  to  prepare  and  file  bills  of 
exceptions.  They  were  not  then  filed,  nor  at  the  next  term 
thereafter ;  but  at  the  April  term,  1859,  to-wit :  on  the  16th 
day  of  May,  certain  agreements  of  attorneys,  and  bills  of 
exceptions,  were  filed.  The  agreements  extended  the  time 
for  preparing,  etc.,  said  bills,  from  term  to  term,  until  and 
daring  the  April  term,  1859.  At  the  time  they  were  filed 
the  plaintiffs  objected,  for  various  reasons,  set  forth  in  the 
record ;  among  them,  that  such  a  length  of  time  had  elapsed 
that  they  could  not  perfect  the  same ;  that  the  evidence  was 
not  all  included,  nor  correctly  stated ;  that  the  time  allowed 
by  the  Oourt  had  elapsed.  The  objections  were  overruled 
and  the  exceptions  filed.  jNTo  motion  is  made  here  to  purge 
the  record  by  striking  out  said  bills;  no  cross  errors  are 
assigned;  nor  is  anything  said  in  relation  to  the  question 
in  the  brief  of  the  appellees. 

Under  these  circumstances,  should  the  objections  contained 
in  the  record  prevail,  for  if  we  are  to  consider  them,  they 
most  prevail,  under  the  decisions  heretofore  made ;  or  can 
the  objections  be  waived,  and  if  given,  has  the  paity  waived 
the  aame,  under  the  rules,  by  not  assigning  cross  errors,  nor 
noticing  the  same  in  his  brief? 

Under  these  circumstances,  we  are  of  opinion,  the  ob- 
jections made,  and  exceptions  taken,  to  the  rulings  of  the 
Conrt  in  reference  to  filing  said  bills,  are  not  available  here, 
fqr  the  reason  that  they  are  not  in  a  condition  to  be  con- 
sidered, being  waived  by  the  appellee. 

The  points  made  by  the  appellant,  are  upon  the  rulings  of 
the  CSourt,  in  admitting  evidence,  and  in  giving  and  refusing 
instructions. 

A  record  was  received  in  evidence  authorising,  or  rather 
establishing)  the  ferry,  for  the  injury  to  which  damages  bi% 
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claimed.  Ab  those  interested,  so  far  as  appears,  were  made 
parties,  we  see  no  valid  objection  arising  out  of  the  fact 
that  the  appellant  was  not  a  party,  as  it  did  not  then  have 
a  legal  existence.  The  further  objection,  that  those  claiming 
the  ferry  right,  and  operating  under  it,  had  not  paid  license 
regularly,  may  have  been,  perhaps,  a  sufficient  reason  for 
instituting  proceedings  to  declare  that  right  forfeited;  but 
we  do  not  think  it  could  be  available,  as  a  defense,  to  one 
who  should  disturb  those  who  possessed  the  right,  in  the 
enjoyment  thereof;  or  who  should  destroy  or  injure  the 
same. 

It  appears,  that,  after  a  witness  had  described  the  ferry, 
the  bridge,  and  the  railroad  embankment,  and  their  elFect 
upon  the  ferry,  he  was  asked  this  question :  "  What,  in  your 
opinion,  is  the  amount  of  damages  occasioned  to  the  ferry 
of  the  plaintiffs,  by  reason  of  the  obstruction  of  said  bars, 
produced  by  And  running  below  the  piers  of  the  defendant's 
bridge,  and  by  reason  of  the  obstructions  of  the  piers  and 
abutments  of  the  bridge,  to  the  passage  of  the  ferry  craft 
across  the  river  at  said  ferry,  supposing  the  bridge  to  be  a 
permanent  structure?" 

This  was  correctly  objected  to,  and  the  objection  errone- 
ously overruled,  as  it  called  for  a  mere  opinion,  instead  of  a 
statement  of  facts,  upon  which  a  verdict  should  be  based. 
But  we  do  not  see  that  the  ruling  injured  the  appellants 
The  answer  to  the  question  was:  **I  don't  know  as  I  can 
say.  The  ferry  now  is  not  worth  any  more  than  keeping  it 
up.  It  was  valued  as  a  good  piece  of  property,  and  rented 
high,  and  now  it  will  not  rent  for  so  much.  All  the  differ- 
ence is  caused  by  the  bridge." 

It  is  insisted  that  the  witness,  in  effect,  gave  it  as  his 
opinion,  that  a  valuable  piece  of  property  was  destroyed  by 
the  bridge ;  and  it  is  argued  that  the  natural  result  of  the 
erection  of  the  road  was  to  diminish  the  travel  over,  and 
amount  received  at,  said  ferry. 
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We  think  the  answer  will  not  bear  that  construction.  It 
embodied^  in  short,  the  statement  of  several  facts :  1.  That 
the  ferry  was  before  then  a  valuable  piece  of  property.  2. 
That  it  rented  high.  8.  It  will  not  now  rent  for  so  much. 
4.  It  is  not  now  worth  any  more  than  the  expense  of  keep- 
ing it  up ;  that  is,  it  will  not  yield  any  more. 

Either  party  could  have  pushed  the  inquiry  further,  and 
ascertained  from  the  witness,  if  he  knew,  the  value  of  the 
property,  before  and  after  the  erection  of  the  bridge,  and 
the  rental  value  before  and  after,  and  the  sources  of  his 
information  on  these  points.  But  his  general  answer,  ^^I 
don't  know  as  I  can  say,"  would  prevent  the  jury  from  be- 
ing misled  as  to  any  thing  further  that  he  did  say.  We  do 
not  see  that  he  gave  the  jury  any  data  upon  which  to  base  a 
verdict,  in  the  answer,  unless  it  was  in  the  statement,  that 
the  ferry  would  not,  then,  any  more  than  pay  expenses. 
That  was  assuredly  the  statement  of  a  fact  susceptible  of 
contradiction,  if  not  true.  It  was  not  the  expression  of  an 
opinion,  strictly  speaking.  As  to  whether  the  falling  off,  in 
the  receipts  of  the  ferry,  was  attributable  to  other  causes, 
was  an  open  question,  and  one  not  to  be  settled  by  mere 
opinions.  The  answer  of  the  witness  is  not  given  in  the 
form  of  expressing  an  opinion,  but  rather  of  testifying  to  a 
&/ct;  and,  we  suppose,  if  it  had  not  been  given  in  connec- 
tion with  the  form  of  question  propounded,  there  would 
have  been  no  difficulty  about  the  character  of  the  testimony. 

A  question  is  presented,  upon  instructions  given  and  re- 
fused, as  to  the  right  of  the  plaintiffs  to  recover  resulting 
damages,  caused  by  the  erection  of  embankments,  piers,  etc., 
beyond  the  line  of  plaintiffs'  land. 

The  abstract  right  to  recover  has  been  heretofore  determ- 
med.  The  Trustees^  etc.  of  Canal  v.  Spears^  16  Ind.  441.  But 
here  there  were  joined  two  causes  of  action,  one  for  taking 
lands,  and  one  for  consequential  damages.  For  the  first, 
the  proceeding  should  have  been  in  conformity  with  the 
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statute.  For  the  second,  the  damages  could  not  have  been 
elaimed  under  such  proceedings,  but  would  have  bees,  aa 
they  were,  made  the  subject  of  a  common  law  action.  The 
suit  was  instituted  in  the  Circuit  Court  for  both  causes,  but 
aa  it  was  averred,  and  appeared,  that  a  claim  had  been  filed 
in  accordance  with  the  statute,  and  not  acted  upon  by  the 
appellant,  it  was  agreed,  that,  in  the  pending  case,  the  same 
damages  shall  be  assessed  by  the  jury,  and  the  same  righta 
vest  in  the  defendant,  upon  the  payment  of  the  same,  that 
would  be  assessed,  or  would  vest,  were  this  cause  tried  upou 
an  appeal  from  the  award  of  appraisers,  etc.,  etc.  **It  iq 
understood  and  agreed,  that  this  agreement  shall  not  be  coa- 
strued  to  waive  any  right  the  plaintiffs  may  have  to  recover 
for  unnecessary  and  avoidable  damages,  if  any  were  done, 
9or  to  any  admission  that  the  defendant  did  such  damaige^, 
or  are  liable  for  the  same." 

It  is  insisted  that,  under  this,  the  inquiry  before  the  juiy 
was  limited  to  'such  damages  as  were  occasioned  by  the 
taking  of  the  plaintiffs'  lands,  that  is,  to  such  as  could  have 
been  assessed  by  appraisers,  appointed  in  pursuance  of  the 
defendant's  charter. 

"So  agreement  was  necessary  to  enable  the  plaintifib  to 
progress  with  their  suit  for  consequential  damages.  Soeh 
an  agreement  was  necessary  in  reference  to  the  cause  of 
action,  which  should  have  been  laid  before  appraisers;  tlwt 
is,  it  would  have  been  necessary,  if  such  steps  had  not  been 
taken,  but  as  it  was  averred,  the  plaintiffs  had  performed 
their  part,  and  the  defendant  had  been  negligent,  it  appeal^ 
to  have  been  thought  necessary,  to  give  the  Court  jurisdic* 
tion,  that  it  should  be  agreed,  that  matter  should  be  heard 
as  on  an  appeal.  We  are  of  opinion,  that  the  agreement 
applied  to  that  class  of  damages  only,  and  not  to  that  ooQ- 
oerning  which  an  independent  right  of  action  existed. 

Per  Curiam. — The  judgment  is  affirmed,  with  two  per 
oent.  damages  and  costo. 
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S.  W.  Chase  and  J.  A.  WUstachy  for  the  appellant. 
John  Pettity  Samnd  A.  Huffj  and  Ghdlove  0.  Behmf  for  the 
appellees. 


»»< 


HONBTWBLL  V.  HbLM. 

An  answer  to  an  action  upon  a  note,  in  these  words :  "  The  deftnd- 
ant  says  that  the  note,  in  the  oomplaint  mentioned,  was  obtained 
from  him  by  fraud,  covin,  misrepresentations,  and  deceit,  of  the 
said  plaintiff,  and  without  any  good  or  valid  consideration,  and 
this/'  etc.,  is  neither  sufficient  as  a  general  answer  of  want  of  oon- 
sideration,  for  it  seems  to  admit  that  there  was  some  Cjonsideration 
for  the  note,  but  fails  to  set  out  the  facts  which  render  it  invalid, 
nor  as  a  general  answer  of  fraud,  because  it  is  too  uncertain. 

APPEAL  from  the  Fayette  Common  Pleas. 

Hanna,  J. — Suit  on  a  note.  Answer:  frand  and  faUe 
representations  in  regard  to  the  location^  etc.,  of  certain  lands, 
which  were  the  consideration  for  said  note,  etc. ;  also  a  par- 
agraph in  the  following  form :  "  And  for  further  answer  in 
this  behalf,  the  defendant  says  that  the  note,  in  the  com* 
plaint  mentioned,  was  obtained  from  him  by  the  fraud, 
covin,  misrepresentation,  and  deceit  of  said  plaintiff,  and 
without  any  good  or  valid  consideration  whatever;  and 
this,"  etc. 

One  party  insists  that  this  is  a  general  answer  of  fraud, 
and,  therefore,  a  demurrer  was  well  taken  to  it;  the  other, 
that  it  is  a  general  answer  of  want  of  consideration,  and  the 
said  ruling  consequently  wrong. 

It  does  ,not  appear  to  us  to  be  either  the  one  or  the  other. 

Ajs  a  general  answer  of  fraud,  if  it  was  such,  it  would  be  bad. 

It  seems  to  admit  that  there  was  some  consideration,  but  the 

pleader  assumes  to  determine  that  it  was  not  a  valid  on«^ 
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for  what  reason,  we  are  not  informed.  It  is  too  uncertain  a 
mode  of  pleading ;  does  not  give  the  facts  upon  which  the 
conclusion  is  drawn,  that  the  consideration  was  invalid ;  of 
course  this  could  not  be  done,  in  an  instance  where  it  is 
expressly  stated  that  there  was  no  consideration.  The 
demurrer  was,  therefore,  properly  sustained. 

There  was  a  reply  in  denial  to  the  other  paragraphs  of 
the  answer.    Trial  and  judgment  for  the  plaintiff. 

The  evidence  was  very  conflicting,  as  to  the  representa- 
tions, etc. ;  but  this  was  a  question  for  the  jury,  and,  under 
our  repeated  rulings,  we  can  not  disturb  the  finding. 

Per  Curiam. — The  judgment  is  affirmed,  with  one  per 
cent,  damages  and  costs. 

N.  Trusler^  J.  B.  Julian^  and  E.  Vancty  for  the  appellant. 

jB.  F.  Claypooly  J.  C,  Mclntoshy  and  J.  M.  Wibow,  for  the 
appellee. 


jg  «  Lash  and  Others  v.  Perry. 

In  an  action  for  possd^sion  of,  and  to  quiet  title  to,  real  estate,  the 
plaintiff  *8  deed  is  mere  evidence  of  his  title,  and  it  is  not,  in  snch 
sense,  the  foundation  of  his  action,  as  to  require  it  to  be  set  out 
in  his  complaint,  by  copy  or  otherwise. 

APPEAL  from  the  Morgan  Circuit  Court. 

Hanna,  J. — Nathan  Perry  filed  a  complaint,  averring  that 
he  was  the  owner  of  a  described  parcel  of  land ;  that  one 
Scaggs  had  recovered  a  judgment,  before  a  Justice,  against 
one  Richard  Perry;  had  filed  a  transcript,  etc.;  taken  out 
execution,  and  caused  the  same  to  be  levied  upon  the  land 
of  the  plaintiff,  which  was  sold,  and  said  Lash  became  the 
purchaser,  and  received  a  sheriff ^s  deed;  that  the  judgment 
and  proceedings  were  irregular  and  void;  that  he  was  the 
owner  of  the  land  before,  and  at,  the  rendition  of  the  judg- 
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ment,  and  continnously  thereafter.  A  traiiBcript  of  the 
proceedings,  execution,  and  deed,  is  filed. 

A  demurrer  to  the  complaint  was  overruled.  It  is  insisted 
that  the  complaint  was  defective,  because  it  did  not  set  out 
a  copy  of  the  deed,  or  other  evidence  of  title,  upon  which 
the  plaintiff  rests  his  ownership  of  the  lands. 

A  deed  is  mere  evidence  of  title.  The  foundation  of  the 
plaintiff's  suit  is  his  right  to  the  land,  his  title;  not  the 
evidence  of  that  right  or  title.  Therefore,  as  the  evidence 
was  not  the  foundation  of  the  suit,  the  statute  does  not 
require  that  it  should  be  made  a  part  of  the  complaint. 

The  relief  sought  was,  that  the  sheriff's  sale  and  deed 
should  be  set  aside,  and  the  title  of  the  plaintiff  quieted. 

The  answer  did  not,  in  any  way,  refer  to  the  judicial  pro- 
ceedings, nor  claim  title  under  them,  but  simply  averred, 
that  the  plaintiff  held  by  virtue  of  a  deed  of  gift  from  Bich- 
ardj  his  father,  and  that  it  was  made  to  defraud  the  credit- 
ors of  said  Bichardj  among  whom  were  the  defendants. 

It  is  urged,  that  the  answer  is  defective,  because  it  does 
not  go  to  the  whole  complaint,  in  this,  that  it  shows  no 
reason  why  the  sale  and  deed  should  not  be  set  aside,  as 
prayed. 

It  was  not  necessary  for  the  answer  to  reiterate  the  facts 
stated  in  the  complaint,  in  view  of  the  purpose  of  the  suit. 
Indeed,  by  not  denying,  the  defendant  admitted  the  state- 
ment to  be  true,  but  set  up  other  facts,  which,  in  connection 
with  those  already  pleaded,  he  relied  upon ;  that  is,  that  the 
plaintiffs'  deed  was  fraudulent. 

So  far  as  depended  upon  the  pleadings,  the  facts  appeared 
to  be  presented  to  the  Court. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 

Nave  and  Harrison^  for  the  appellants. 

Overstreet  and  Hunter^  for  the  appellee. 
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SuMKER  V.  Shirts. 

APPEAL  from  the  Hamilton  Common  Pleas. 

Per  Curiam. — In  this  case,  there  was  judgment  for  the 
plaintiff,  below,  for  three  hundred  and  one  dollars  and  fifteen 
cents,  and  it  is  claimed  by  the  appellant,  that  the  judgment 
is  erroneous,  on  the  ground  that  the  complaint  claimed 
judgment  for  one  hundred  dollars  only.  This  is  a  mistake. 
The  record,  as  it  comes  up  to  us,  shows  that  the  complaint 
claimed  judgment  for  four  hundred  dollars. 

The  judgment  below  is  affirmed,  with  costs,  and  five  per 
cent,  damages. 

J.  N.  Evans,  for  the  appellant. 


»»» 


Mahon  v.  Mahon's  Administrator. 

Where  an  action  is  begun  in  the  name  of  an  administrator,  and  before 
its  determination  he  dies,  and  the  name  of  an  administrator,  de 
honu  nan,  is  substituted  as  plaintiff,  objections  to  the  manner  of 
the  appointment  of  the  latter  can  not  be  noticed  in  this  Court, 
unless  they  were  properly  brought  to  the  attention  of  the  Court 
below. 

After  an  action  has  been  dismissed  by  the  plaintiff,  and  then  rein- 
stated upon  the  docket,  the  voluntary  appearance  of  the  parties  to 
the  action,  and  submission  of  it  for  trial  to  the  Court,  amount  to 
a  waiver  of  the  dismissal. 

Where  a  Court  gives  time  to  file  a  bill  of  exceptions,  and  the  same 
is  not  filed  within  the  time  given,  it  will  not  be  considered  as 
forming  any  part  of  the  record,  in  this  Court. 

APPEAL  from  the  Huntington  Circuit  Court 

WoBDEN,  J. — ^Thia  was  an  action  commenced  by  Mahala 
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Mahon,  administratrix  of  the  estate  of  Archibald  MahoUj 
deceased,  against  the  appellant  Daring  the  progress  of  the 
cause,  the  death  of  Mahala  was  suggested,  and  Myron  F. 
Barbour  was  substituted,  as  plaintiff.  The  cause  proceeded 
in  the  name  of  Myron  F.  Barbour^  administrator  of  Archi- 
bald MahoTiy  as  plaintiff.  The  action  was  brought  upon 
promissory  notes  executed  by  the  defendant,  to  the  plain- 
tiff's intestate.  Issues  were  formed  in  the  cause,  and  tried 
by  the  Court,  resulting  in  a  finding  and  judgment  for  the 
plaintiff. 

Among  the  errors  assigned,  is  this :  That  after  the  death 
of  Mahala  was  suggested,  there  was  no  party  plaintiff  in 
Court  who  could  prosecute  the  suit.  This  objection  comes 
entirely  too  late.  If  Barbour  had  not  been  duly  appointed 
administrator,  de  bonis  non^  of  the  estate,  the  objection  should 
have  been  made,  in  some  form,  below,  which  was  not  done. 

Another  error  assigned,  is,  that  the  action  had  been  once 
dismissed  by  the  plaintiff  below,  and  there  was  no  order 
reinstating  it. 

The  original  record,  filed  in  this  Court,  shows  that  the 
plaintiff  dismissed  the  action.  An  amended  transcript,  how- 
ever, sent  up  on  certiorari^  which  purports  to  be  a  full  and 
complete  transcript  of  the  proceedings,  does  not  show  such 
dismissal.  But,  taking  the  original  transcript  as  our  guide, 
there  is  no  error  in  this  respect,  for,  after  the  entry  of  dis- 
missal, the  parties  voluntarily  appeared  to  the  action,  and 
submitted  it  for  trial  to  the  Court.  This  was  a  waiver  of 
the  dismissal.  Bosley  v.  Farquar^  2  Blackf.  61.  WiUon  v. 
CoUsy  Id.  402.     Clark  v.  The  State^  4  Ind.  268. 

The  other  errors  assigned,  are  based  upon  matters  that 
can  only  appear  by  bill  of  exceptions. 

The  motion  for  a  new  trial  was  overruled,  and  judgment 
entered,  on  or  about  the  20th  of  September,  1860,  and  sixty 
days  were  given  to  file  a  bill  of  exceptions.  The  bill  of 
exceptions  in  the  cauao,  was  filed,  as  the  clerk  certifies,  o& 
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19   830 
16S    84ft 


The  City  of  Lafayette  and  Others  «.  Bush  and  Wife. 

1  ■!  I  III  ■  ■      I  ■!  '      I  ■  —— — ^M 

the  11th  of  January,  1861,  and  not  being  filed  within  the 
time  limited,  it  constitutes  no  part  of  the  record. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

jD.  D.  Fratt  and  D.  P*  Baldwin^  for  the  appellant, 

John  JR.  Coffrothj  for  the  appellee. 


•#< 


,  The  City  of  Lapatettb  and  Others  v.  Bush  and  Wipe. 

A  city,  organized  under  the  general  law  for  the  organization  of  cities, 
can  not  be  enjoined  from  changing  the  grade  of  a  street,  or  making 
any  alteration  therein,  which  causes  consequential  damages  only  to 
the  adjoiniqg  proprietor,  his  property  not  being  appropriated,  al- 
though such  damages  have  not  been  assessed  and  tendered. 

-Such  consequential  damage  is  not  within  the  act  for  the  incorporation 
of  cities,  which  provides  for  assessing  damages  in  certain  cases; 
nor  is  it  within  the  constitutional  provision,  that  private  property 
shall   not  be  taken   for  public  uses,  without  compensation  first 

.    assessed  and  tendered. 

But  where  a  city  desires  to  appropriate  the  real  property  of  a  citizen 
to  the  purposes  of  a  street,  the  city  must  first  comply  with  the 
provisions  of  the  law,  as  to  the  assessment  and  tendering  of  dam- 
ages to  the  owner. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

WoRDEN,  J. — This  was  an  action  by  Bush  and  Wife  against 
The  City  of  Lafayette^  and  those  acting  under  her,  to  enjoin 
the  city  from  using  and  appropriating  certain  lots  of  Mrs. 
Bu^hy  to  the  purpose  of  a  street,  no  compensation  having 
been  assessed  or  tendered.  An  injunction  was  granted,  to 
operate  until  the  final  hearing,  and  from  the  interlocutory 
order  thus  granting  an  injunction,  this  appeal  is  taken. 

It  is  now  well  settled,  that  a  city  can  not  be  enjoined  from 
changing  the  grade  of  a  street,  or  making  any  alteration 
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therein,  which  causes  consequential  damages  only  to  the 
adjoining  proprietor,  his  property  not  being  appropriated, 
although  such  damages  have  not  been  assessed  and  tendered. 
Such  consequential  injury  is  not  within  the  act  for  the* 
incorporation  of  cities,  which  provides  for  assessing  damages 
in  certain  cases;  nor  is  it  within  the  constitutional  provision, 
that  private  property  shall  not  be  taken  for  public  uses,  with- 
out compensation  first  assessed  and  tendered.  Macy  v.  Ttie 
City  of  Indianapolis^  and  authorities  there  cited,  17  Ind.  267. 

Such,  however,  is  not  the  case  before  us.  Here  the  city 
is  appropriating  parts  of  the  lots  of  Mrs.  Bushy  to  the  pur- 
poses of  a  street,  and  digging  and  excavating  them  for  that 
purpose.  Provision  is  made  for  assessing  and  tendering 
damages  in  such  cases,  and  the  city  can  not  thus  appropriate 
the  property  of  the  plaintiff,  without  first  complying  with 
such  provision.    1  G.  &  H.  Stat,  p.  281,  sec.  5£^,  et  seq. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

B.  C.  and  J.  Grregory^  for  the  appellants. 

Huff  and  Jon^y  for  the  appellees. 


■♦♦♦■ 


Matlock's  Administrator  v.  Tinglb. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Per  Curiam. — Action  upon  a  promissory  note.  Trial,  find- 
ing, and  judgment  for  the  defendant. 

The  case  comes  before  us  on  the  evidence,  from  an  exam- 
ination of  which,  we  are  of  opinion  that  a  new  trial,  which 
was  asked  for,  should  have  been  granted. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded. 

Francis  T.  Hordj  for  the  appellant 

8.  Stansifer^  for  the  appellee. 
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FLBMIN0  V.  Stout  and  Another. 

Newly  discoyered  evidence  is  not  a  ground  for  a  review,  nnder  the 
code ;  nor  is  error  in  form  only,  although  apparent  on  the  &ce  of 
the  decree;  nor  is  mere  matter  of  abatement. 

APPEAL  from  the  Vermilion  CSrcuit  Court. 

Per  Curiam. — ^A  complaint  for  review  will  not  lie,  nnder 
the  code,  for  newly  discovered  evidence. 

Buch  a  complaint  lies  for  newly  discovered  material  matter, 
and  for  errors  of  law  appearing  on  the  face  of  the  decree. 
2  B.  8.  280.    Nelson  v.  Johnson^  18  Ind. 

But  ^'  errors  in  form  only,  thongh  apparent  on  the  face 
of  the  decree,  and  mere  matter  of  abatement,  seem  not  to " 
be  grounds  for  review.  Ad.  Eq.,  side  p.,  416.  Query:  Is 
an  erroneous  decision,  upon  the  weight  of  evidence,  which 
appears  in  the  record,  an  error  of  law  appearing  in  the  pro- 
ceedings, within  the  rule  authorizing  a  review  for  error  of 
law?    See  Ad.  Eq.,  side  p.  417,  note. 

The  judgment  is  affirmed,  with  costs. 

McDonald  and  Roachey  for  the  appellant. 

8.  F.  and  D.  JET.  Maxwell^  and  D.  M.  Jones^  for  the  ap- 
pellees. 


■♦♦♦■ 


McOoNNBLL  V,  JoNBS  and  Others. 

Action  on  a  note  for  one  thousand  dollars.  Afuwer:  That  the  note 
was  executed  in  part  performance  of  the  following  contract:  "I 
have  this  day  sold  to  B.  and  H.,  four  thousand  fleeces  of  wool, 
more  or  less,  at  forty-nine  cents  a  pound;  wool  to  be  washed  on 
the  sheep,  to  be  put  up  in  good  merchantable  order,  free  from 
tags,  to  be  delivered  in  Springfield,  at  the  depot  of  the  Oreat 
Western  BaUroad,  on  the  20th  of  July,  1857.    Beceived  on  the 
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ab«ve  eontract  one  hundred  and  sev^dty-fiTe  dollars.  Balance  to 
be  paid  in  cash  on  the  delivery  of  the  wool,  except  one  thousand 
dollars,  for  which  a  note,  payable  at  ninety  days,  is  to  be  given  ] " 
and  that  there  was  a  breach  of  the  contract  by  the  plaintiff,  in  his 
failure  to  deliver  wool  answering  to  the  terms  of  the  contract,  and 
relying  upon  the  contract  as  a  warranty. 
Held  J  that  the  contract  did  not  contain  a  warranty,  but  an  executory 
agreement  to  deliver  washed  wool,  but  that,  if  the  wool  had  been 
present  and  delivered  at  the  time  of  the  execution  of  the  contract, 
it  would  have  amounted  to  a  warranty  that  the  wool  delivered  was 
of  the  quality  specified  in  the  contract. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Pjbrkins,  J. — This  was  an  action  brought  by  McConndl,  on 
a  one  thousand  dollar  note,  made  by  the  defendant,  on  July 
31st,  1857,  payable  sixty  days  after  date.  The  defense  ap- 
pears in  two  paragraphs  of  the  answer.  In  the  first  para- 
graph, it  is  alleged,  that  in  June,  1857,  the  plaintiff  executed 
the  following  written  contract  to  Howard  and  one  Bailey: 

^^  I  have  tiiis  day  sold  to  Bailey  ^  Howard^  four  thousand 
fleeces  of  wool,  more  or  less,  at  forty-nine  cents  a  pound. 
Wool  to  be  washed  on  the  sheep,  to  be  put  up  in  good  mer- 
chantable order,  free  from  tc^,  to  be  delivered  in  Springfield^ 
at  the  depot  of  the  Great  Western  Bailroadj  on  the  20th  of 
July,  1857.  Keceived  on  the  above  contract  one  hundred 
and  seventy-five  dollars.  Balance  to  be  paid,  in  cash,  on 
delivery  of  the  wool,  except  one  thousand  dollars,  for  which 
a  note,  payable  at  ninety  days,  is  to  be  given." 

That,  under  the  contract,  the  wool  was  delivered,  and  the 
note  sued  on,  given ;  that  thirteen  thousand  pounds  of  the 
wool  were  dirty,  and  unmerchantable  as  washed  wool,  and, 
hence,  worth  two  thousand  dollars  less  than  if  they  had  been 
in  the  condition  specified  in  said  contract.  This  diminution 
of  value  is  pleaded  in  bar  of  a  recovery  on  the  note.  It 
is  alleged,  that  the  wool  was  delivered  in  sacks,  and  was 
&ot  examined. 

Vol.  XIX.— 42 
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In  the  second  paragraph,  the  defendant  relies  on  the 
recited  contract  as  a  warranty^  and  charges  a  breach,  arising 
from  the  dirty  and  unmerchantable  condition  of  the  wool, 
with  resulting  damages,  exceeding  the  amount  due  on  the 
note. 

The  plaintifl'  replies  in  two  paragraphs,  each  being  a  reply 
to  both  paragraphs  of  the  answer;  the  last,  however,  a  mere 
general  denial.  The  first,  presenting  the  particulars  of  the 
appellant's  case,  reads  as  follows : 

"For  reply  to  the  first  and  second  paragraphs  of  said 
defendant's  amended  answer,  said  plaintiff  saith,  that  he 
admits  the  execution  of  said  contract,  and  the  consideration 
of  said  note,  as  charged  in  said  paragraphs.  But  he  saith 
that  said  defendant,  Howard,  was  personally  present  at  the 
delivery  of  said  wool,  and  examined  a  part,  and  had  an 
opportunity  to  examine  all  of  it,  at  the  time ;  that  he  made 
no  exceptions,  then,  to  said  wool,  but  expressed  himself  well 
satisfied  with  its  quality  and  condition;  that  said  plaintiff 
had  no  reason  to  apprehend,  or  believe,  that  said  wool  did 
not  conform  to  the  requirements  of  said  contract;  but,  on 
the  contrary,  was  led  to  conclude  that  said  defendant  re- 
ceived it  as  fully  answering  the  stipulated  conditions;  that, 
after  receiving  the  same,  the  said  defendant  removed  it  from 
the  State  of  Illinois^  (where  it  had  been  contracted  for  and 
delivered,  and  where  this  plaintiff  has  always  resided,)  and 
long  afterward,  viz.,  six  months  afterward,  put  it  into  the 
general  market  and  sold  it  to  buyers  unknown,  without 
having,  at  any  time,  or  in  any  wise,  given  this  plaintiff  pre- 
vious notice  of  said  alleged  defects  and  blemishes  in  said 
wool ;  that,  in  consequence  of  said  disposal,  said  wool  then 
passed  beyond  the  further  knowledge  and  control  of  said 
plaintiff  or  defendants,  and  became  impossible  of  being 
again  identified;  wherefore  plaintiff  saith  said  defendants 
are  not  entitled  to  the  relief  prayed  for,  etc." 

To  this  reply  the  defendants  demurred,  and  their  demur- 
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Ter  was  sustained.  This  left  the  cause  at  issue  upon  the 
general  denial  of  the  two  paragraphs  of  the  answer.  There 
was  a  trial  by  jury;  verdict,  and  judgment  for  defendants. 

The  evidence  shows,  that  the  plaintiff  was  a  farmer,  in 
IllinoiSy  and  had  in  the  neighborhood  of  three  thousand 
sheep;  that  some  relatives  of  his  had  about  one  thousand 
more ;  that  this  was  known  to  the  defendant,  Howard^  and 
that  the  fleeces  of  wool  mentioned  in  the  contract,  were  the 
fleeces  upon  the  sheep  above  mentioned ;  that  the  defendant, 
Howardy  was  present  at  the  washing  of  the  sheep  of  the 
plaintiff;  saw  the  manner  of  washing,  and  as  many  of  the 
sheep  washed  as  he  chose  to,  and  expressed  no  dissatisfac- 
tion ;  that  he  was  present,  also,  at  the  shearing,  and  exam- 
ined as  many  of  the  fleeces  taken  off,  and  as  thoroughly, 
as  he  wished  to,  and  expressed  no  dissatisfaction;  that  he 
was  present,  again,  after  the  shearing  was  done,  and  the 
wool  in  a  room  ready  to  be  sacked,  and  where  it  was  sacked, 
and  looked  over  it,  and  expressed  no  dissatisfaction ;  that  he 
was  present  at  the  time  and  place  of  delivery,  made  such 
examination  as  he  pleased,  though  he  did  not  open  the  sacks, 
and  expressed  no  dissatisfaction.  As  to  the  wool  from  the 
sheep  of  the  plaintiff's  relatives,  the  plaintiff  told  defendant, 
Howardy  who  received  it  at  the  depot,  at  Springfieldy  that  he 
could  examine  it  there,  and  if  it  was  not  in  good  condition, 
he  could  settle  with  them ;  he  could  make  a  redaction  there; 
that  Howard  examined,  to  the  extent  of  inspecting  it,  where 
it  presented  itself  at  openings  in  the  sacks;  received  the 
wool,  without  expressing  any  dissatisfaction,  and,  within  the 
next  six  months,  shipped  it  to  Lafayette^  Indianay  Gincinnatiy 
OhiOy  and  Philadelphiay  Pennsylvaniay  where  it  was  sold  in 
the  general  market.  He  gave  no  notice  to  the  plaintiff  of 
any  defects  in  the  wool,  in  time  for  him  to  have  an  exam* 
ination  of  it,  nor  was  there  ever  an  offer  to  return  it.  There 
is  no  evidence  of  any  intention  of  fraud  on  the  part  of  the 
plaintiff. 
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There  is  no  evidence  tending  to  bIiow  that  the  wool  was 
not  well  put  up  in  sacks;  was  of  a  quality  different  from 
the  expectation  of  the  defendants ;  that  there  was  any  defi- 
ciency in  weight ;  that  there  were  any  tags  in  it ;  and  there 
is  evidence  showing  that  the  wool  was  washed  on  the  sheep ; 
but  the  evidence  also  tends  to  show,  that  it  either  was  not 
washed  clean,  or  had  been  so  carelessly  handled,  afterward, 
as  to  become  dirty. 

The  Court  instructed  the  jury  as  follows : 

"1.  K  you  believe,  from  the  evidence,  that  the  contract, 
set  out  in  the  answer,  was  made  as  alleged,  that  contract 
amounts  to  a  warranty  that  the  wool  in  question  should  be 
washed  on  the  sheep,  and  be  put  up  in  good  merchantable 
order,  free  from  tags. 

"  2.  It  is  for  you  to  say,  from  the  evidence,  whether  there 
has  been  a  breach  of  this  warranty,  and,  if  so,  the  amount 
of  damage  sustained  on  account  of  such  breach. 

^'  3.  The  proper  measure  of  damages,  in  this  case,  is  the 
difference  between  the  price  of  wool,  washed  on  the  sheep, 
and  put  up  in  good  merchantable  order,  free  from  tags,  and 
the  value  of  the  wool  delivered,  at  the  time  and  place  of 
such  delivery. 

*^4.  The  defendants,  in  this  action,  can  claim  the  benefit 
of  all  such  damages,  on  the  entire  lot  of  wool  covered  by 
the  warranty. 

"  5.  If  the  jury  find  that  the  note  sued  on  was  given  in 
part  payment  of  wool  sold  by  the  plaintiff^  under  the  war- 
ranty set  up  in  the  answer  in  this  case,  and  that  before  and 
At  its  delivery,  the-  defendant,  Howard^  who  purchased  said 
wool,  examined  a  part  of  it,  and  had  an  opportunity  of 
examining  the  balance,  and  received  all  said  wool  witibout 
making  any  objections,  but  expressing  himself  satisfied  with 
it,  and  afterward  shipped  it  into  another  State,  and  put  it 
into  the  general  market,  and  sold  it  to  unknown  buyers, 
without  giving  any  previous  notice  of  any  defects  in  the 
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wool,  to  the  plaintiff,  the  jury^  can  consider  these  facts  aa 
farniBhing  a  presumption  that  the  wool  complied  with  the 
warranty,  subject,  however,  to  be  rebutted  by  other  evidence. 

^^  6.  If  the  jury  find  there  was  a  breach  of  warranty  in  thi» 
ease,  as  alleged  in  the  defendant's  answer,  they  will  estimate 
the  damages  according  to  the  bad  condition  of  the  wool  at 
the  time  it  was  delivered  by  the  plaintiff,  and  not  take  inta 
account  such  defects  and  blemishes  as  the  wool  acquired 
after  delivery. 

^^7.  This  being  a  civil  suit^  the  jury  will  find  on  the 
weight  of  evidence. 

^  8*  The  burden  of  evidence  bdng  with  the  defendants, 
you  must,  before  you  can  find  for  them,  be  satisfied  that 
the  preponderance  of  testimony  is  with  them." 

To  the  giving  of  the  fourth  of  which  aforesaid  instruc* 
tions,  said  plaintifl',  by  his  attorney,  then  and  there  excepted. 

According  to  the  case  of  Bicketts  v.  Hdyty  18  Ind.  181,  the 
contract  for  the  sale  of  the  wool  did  not  contain  a  warranty, 
proper,  but  an  agreement  to  deliver  washed  wool.  If  the 
wool  sold  had  been  present,  and  been  delivered  at  the  time 
of  the  execution  of  the  written  instrument,  it  would  have 
amounted  to  a  warranty  that  the  wool  delivered  was  of  the 
character  specified.  The  instrument  would  then  have  been 
given  upon  an  executed  contract,  and  at  the  time  of  its 
execution.  So,  perhaps,  if  the  identical  wool  sold  had  been 
present,  though  to  be  delivered,  in  its  then  condition,  at  a 
future  day.  But,  as  it  was  given  for  wool,  to  be  prepared 
and  delivered  at  a  future  time,  it  amounted  but  to  an  agree- 
ment to  deliver,  at  such  future  time,  wool  of  a  given  char- 
acter; was  but  an  executory  agreement;  and  a  failure  to 
deliver  such  wool  worked,  not  a  breach  of  warranty  of  a 
thing  sold,  but  a  simple  breach  of  contract  for  the  delivery 
of  a  given  kind  of  article ;  and  it  seems  that,  in  the  subse- 
quent execution  of  such  executory  contract,  if  the  party 
purchasing  accepts  the  article  delivered,  in  execution,  after 
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examining  it,  or,  with  full  opportunity  to  examine,  thongh 
the  opportunity  is  voluntarily,  and  without  any  understand- 
ing with  the  other  party,  unimproved,  he  estops  himself  to 
deny  that  the  article  filled  the  requirements  pf  the  contract. 

In  such  executory  contract,  the  title  does  not,  as  a  gen- 
eral proposition,  pass,  at  the  signing  of  the  contract,  to  any 
specific  article. 

In  view  of  what  has  been  said,  it  would  seem  that  the 
Court  erred  in  Bustaining  the  demurrer  to  the  plalutiff's 
reply  to  the  answer.  Enough  could  be  proven,  under  that 
reply,  to  maintain  the  suit;  and  if  it  was  not  sufiiciently 
certain,  it  should  have  been  made  so,  through  a  motion. 
Indeed,  its  allegations,  just  as  they  stand,  avoid  the  answer. 
They  affirm,  that  he  was  present  at  the  delivery  of  the  wool, 
that  he  actually  examined  a  part  of  it,  and  had  the  oppor- 
tunity to  examine  it  all,  etc.,  and  expressed  himself  satis- 
fied, etc.  These  allegations,  within  themselves,  include  the 
averment,  that  the  wool  was  in  such  a  condition  that  it 
could  be  examined;  and  an  issue  upon  them  would  have 
brought  up  that  fact  on  the  trial.  Exceptions  were  not 
taken  upon  which  the  judgment  could  be  reversed  on  other 
grounds. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  another  trial. 

Orth  and  Stein^  for  the  appellant. 

Huff  and  Jones^  for  the  appellees. 


Wheeler  v.  Huston  and  Another. 

This  action  was  instituted  for  the  recover j  of  the  posseBsion  of  a  lot, 
the  plaintiff  claiming  title  under  a  deed  from  one  of  the  defend- 
ants, which  is  shown,  by  the  pleadings,  to  have  been,  in  legal  effect, 
only  a  mortgage;  but  the  points  deoided  by  the  Court  relate  to 
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the  sufficiency  of  pleadings,  and  can  not  be  much  more  briefly 
stated  than  by  a  repetition  of  the  entire  opinion,  and  the  reader 
is  therefore  referred  for  them,  to  the  opinion  at  length. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Davison,  J. —  Wheeler ^  who  was  the  plaintiff,  brought  this 
action  against  Ruston^  to  recover  the  possession  of  a  lot  of 
ground  in  the  city  of  EvansviUe.  The  complaint  is  in  the 
statutory  form,  Catherine  AUen  having  appeared,  and  made 
known  to  the  Court,  by  petition,  that  she  was  the  owner,  in 
fee  simple,  of  the  premises  described  in  the  complaint,  was 
admitted  a  defendant,  and  thereupon  she  answered.  Her 
answer  alleges,  substantially,  these  facts :  In  the  year  1852, 
the  defendant,  having  the  sum  of  five  hundred  dollars,  de- 
sired to  purchase  a  small  lot  of  ground  in  Evansville^  and 
employed  the  plaintiff,  who  was  a  real-estate  agent,  to  make 
a  purchase  for  her.  In  the  spring  of  that  year,  they  went 
in  person,  and  examined  the  lot  now  in  controversy,  which 
was  owned  by  persons  residing  in  New  Yorky  and  which  the 
plaintiff,  as  their  agent,  had  for  sale.  He  represented  to  her 
that  the  lot  could  be  purchased  for  two  hundred  dollars,  and 
that  he  could  have  a  small  house  built  thereon  for  three 
hundred  dollars,  and  upon  these  representations  the  defend- 
ant employed  the  plaintiff  to  purchase  the  lot  and  build  such 
house.  On  the  1st  of  June,  in  the  same  year,  she  advanced 
to  him  five  hundred  dollars,  with  the  understanding  that 
he,  as  her  agent,  should  lay  out  the  same,  in  the  manner 
and  for  the  purpose  above  stated.  Afterward,  on  the  30th 
of  July,  1852,  the  plaintiff  procured  for  her  a  deed,  in  fee 
simple,  for  the  lot,  which  is  duly  recorded,  etc.  The  house 
was  completed,  and  the  defendant  took  possession  of  the 
premises,  in  the  autumn  of  1852,  and  she  has  continued  ia 
possession  until  the  present  time. 

On  the  8d  of  May,  1858,  the  plaintiff,  under  the  pretense 
of  having  advanced  a  considerable  amount  of  money,  beyond 
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the  sum  of  five  hundred  dollars,  in  paying  for  the  lot  and 
building  the  house,  applied  to  the  defendant,  through  one 
William  HubbeUy  for  a  deed,  conveying  to  the  plaintiff  the 
premises,  to  secure  the  sums  of  money  said  to  have  been 
advanced,  by  him,  as  aforesaid.  This  the  defendant  refused, 
but  proposed  to  execute  to  him  a  mortgage,  to  be  held  as 
such  security.;  hut ^.Hubbell,  who  was  well  acquainted  with 
business  of  that  kind,  represented  that  a  deed  would  be 
cheaper,  and  that  the  plaintiff  would,  immediately,  execute 
to  the  defendant  an  instrument,  showing  the  intention  of 
the  parties,  in  making  such  conveyance,  to  be,  that  it  was  to 
operate  as  a  mortgage;  and  defendant,  being  ignorant  of 
the  effBct  of  such  conveyance,  and  trusting  in  the  representa^ 
tions  of  Hubbellj  on  said  lastruamed  day,  executed  to  the 
plaintiff  a  deed,  in  fee  simple,  for  the  premises  sued  for  in 
this  action.  It  is  averred,  that  said  deed  was  executed  by 
her,  with  the  express  understanding  and  agreement,  that  the 
same  was  to  have  the  effect  of  a  mortgage,  to  secure  the 
plaintiff  in  the  repayment  of  such  sums  of  money  as  he 
had  advanced,  beyond  the  sum  of  five  hundred  dollars,  aa 
aforesaid,  and  that  the  plaintiff  never  executed  to  the  defend- 
ant the  instrument  to  explain  the  effect  of  said  deed,  by 
showing  that  it  was  to  have  the  effect  of  a  mortgage  only. 
But  he  now  claims  the  same  to  be  an  absolute  convey- 
ance, etc. 

The  plaintiff  demurred  to  this  answer ;  but  the  demurrer 
was  overruled ;  and  he,  thereupon,  replied  thus :  He  deniea 
that  he  represented  the  lot  for  sale  at  two  hundred  dollars, 
but  avers,  that  he  informed  the  defendant  that  the  price  of 
it  was  four  hundred  dollars.  He  paid  that  amount  for  the 
lot.  The  house  and  improvements  erected  thereon,  were 
erected  by  the  plaintiff,  according  to  the  instructions  of  the 
defendant,  and  he  paid  therefor  four  hundred  dollars.  The 
five  hundred  dollars,  referred  to  in  the  answer,  was,  at  the 
time  of  the  negotiations,  for  the  purchase  of  said  lot^  and 
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the  building  of  said  bouse,  in  tbe  bands  of  said  Hubbellf 
who  was  tbe  friend  and  adviser  of  tbe  defendant;  and  at 
tbe  time  tbe  contract  for  such  purchase  and  building  was 
made,  tbe  terms  upon  which  it  was  made,  and  upon  which 
the  five  hundred  dollars  was  advanced,  were  settled  upon  by 
plaintiff  and  HubbeUj  with  tbe  assent  of  the  defendant,  and 
were  reduced  to  writing,  which  writing  was  signed  by  the 
plaintiff,  and  by  Hubbdl^  as  agent  for  the  defendant,  and  is 
as  follows : 

«I  have  this  day,  July  80,  '52,  pd.  to  E.  Q.  TFA^rfer  five 
hundred  dollars,  the  rec't  of  which  is  hereby  acknowledged. 
The  conditions  of  which  payment  are  as  follows : 

"  H.  Q,  Wheeler  is  building  a  house  in  EvansvilUy  Ind.j  for 
the  use  and  occupancy  of  Mrs.  C.  AUeUj  to  cost,  house  and 
lot,  about  eight  hundred  dollars,  and  for  which  she  is  to  pay 
said  WheeleVy  as  rent,  ten  per  cent,  upon  its  cost,  and  has 
tbe  privilege  to  occupy  the  same  so  long  as  she  may  desire. 
This  occupancy  to  be  for  herself  and  child,  and  no  others, 
except  those  who  may  be  connected  with  her  in  her  business, 
and  while  she  remains  a  widow. 

"For  tbe  five  hundred  dollars  now  paid,  Mr.  Wheeler 
agrees  to  allow  to  Mrs.  AUen,  on  account  of  rent,  ten  per 
cent,  per  annum,  and  will  allow  tbe  same  rate  of  interest 
for  any  further  sum  she  may  place  in  bis  hands,  not  exceed- 
ing  the  cost  of  the  said  premises.  Should  Mrs,  Allen  at  any 
time  pay  to  Mr.  Wheeler  the  said  eight  hundred  dollars,  more 
or  less,  and  a  reasonable  charge  for  his  services  and  dis- 
bursement in  this  behalf,  she  may  become  tbe  owner  of  tbe 
said  property,  provided  it  shall  be  for  her  own  use  and 
benefit ;  but  Mr.  Wheeler  will  not  surrender  bis  (mortgage  to 
be  given  by  Mrs.  AUen)  for  the  benefit  of  any  other  person. 
Mr.  Wheder  will  repay  to  Mrs.  Allerij  at  such  times  as  she 
may  demand,  a  part  or  all  of  the  sum  now  paid  him,  and 
whereon  tbe  sum  now  paid,  shall  be  repaid  to  Mrs.  Allen. 
-      Vol.  XIX— 43 
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» 

Mr,  Wheeler  shall  be  the  owner  of  the  property.  This 
arrangement  is  made  for  the  benefit  of  Mrs.  Aliens  and  shall 
be  constrned  liberally. 

^'  W.  Hubbdly  one  of  the  signers  of  this  agreement,  acts  in 
the  matter  for  Mrs.  Allen,  and  all  subsequent  negotiations 
upon  this  matter  shall  be  with  said  Hvbbell. 

"In  witness  whereof,  we  have  hereunto  subscribed  our 
names,  this  30th  day  of  July,  1852.  W.  Hubbkll, 

«  H.  Q.  Wheblbr." 

In  pursuance  of  the  stipulations  of  the  above  agreement, 
the  plaintiff,  from  time  to  time,  upon  the  request  of  the 
defendant,  paid  to  her  all  of  said  five  hundred  dollars,  and 
all  interest  thereon,  and  she,  the  defendant,  has  long  since 
ceased  to  occupy  the  aforesaid  house  and  lot,  but  the  same 
is  now  in  the  occupation  of  her  tenants ;  and  he  avers  that, 
prior  to  the  commencement  of  this  suit,  he  demanded  pos- 
session of  said  premises,  and  also  ofiered  to  convey  them  to 
the  defendant,  upon  repayment  of  the  money  advanced  by 
him  for  the  purchase  of  the  lot,  and  the  erection  of  the 
house,  but  the  defendant  refused  so  to  refund  the  money, 
or  surrender  up  possession,  etc. 

The  defendant  demurred  to  the  reply.  The  demurrer  was 
sustained,  and  final  judgment  rendered,  etc. 

The  facts  alleged  in  the  answer,  at  once  show,  that  the 
deed  executed  by  the  defendant  was,  in  point  of  law,  a 
mortgage  only,  and  being  so,  it  constituted  an  effective  bar 
to  the  action ;  because  she  had  a  right  to  possess  the  property 
until,  as  a  mortgage,  it  was  foreclosed.  Hence,  the  only 
question  to  settle  is,  does  the  reply  sufficiently  avoid  the 
answer?  As  we  have  seen,  the  written  contract,  which  the 
reply  sets  up,  was  entered  into,  and  was  in  existence,  ante- 
rior to  the  date  of  the  mortgage,  and  we  must,  therefore, 
presume  that  the  parties  did  not  intend  these  instruments 
to  be  in  conflict  with  each  other,  and  that  being  the  case, 
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the  contract,  though  the  plaintiff  may  have  complied  with 
it,  can  not  be  pleaded  in  avoidance  of  the  answer.  Indeed, 
the  entire  reply  relates  to  matters  which  may  have  been 
transacted  before  the  mortgage  was  given,  and  in  reference 
to  which  it  was  executed.  The  reply  does  not  controvert 
the  alleged  fact,  that  the  deed  was  intended  to  have  the 
effect  of  a  mortgage ;  nor  does  it  allege  matter  sufficient  to 
avoid  the  answer,  and  the  result  is,  the  demurrer  was  well 
taken. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

Asa  Iglehartj  for  the  appellant. 

A.  It.  Bobinson^  for  the  appellees. 


»»• 


Adams  and  Another  v.  Kodaahbl. 

Aetion  on  two  notes  bj  R  against  A  and  B.  The  defendants  answer, 
that  C  and  D  were  partners,  and  dissolved,  when  G,  with  A  and  B 
as  his  sareties,  executed  two  notes  to  D,  for  his  interest  in  the 
partnership  property,  and  he  assigned  them  to  B,  and  then  A  and 
B  took  them  up,  and  gave  in  lieu  thereof  the  notes  in  snit,  being 
for  the  same  amount ;  and  that,  before  the  dissolution  of  the  part- 
nership, the  said  A  and  B  were  sureties  for  C  and  D,  for  the  pay- 
ment of  one  thousand  dollars,  which  they  had  been,  since  the 
execution  of  the  notes  in  suit,  compelled  to  pay,  and  that  C  and 
D  are  both  insolvent,  and  have  no  property  subject  to  execution, 
and  that  D  assigned  the  original  notes  to  R  without  consideration, 
and  with  intent  to  defraud  his  creditors,  of  which  intent  the  said 
A  and  B  had  no  notice,  when  they  executed  the  notes  in  suit  as 
aforesaid,  and  that  D  is  now  the  real  owner  of  the  notes  in  suit, 
and  they  pray  that  D  be  made  a  party,  and  that  enough  of  the 
amount  paid  by  them,  for  D  as  aforesaid,  to  pay  the  notes  in  suit, 
be  set  off  against  them,  etc. 

Meld,  that  said  answer  constituted  no  defense,  or  bar  to  the  plaintiff's 


840  SUPREME  COURT  OF  DTDIANA. 

Adams  and  Another  v.  BodarmeL 

aotioBy  and  that  the  claim  of  set-off  could  not  be  sustained,  becaiiM 
the  defendants  did  not  become  the  creditors  of  D  until  after  thej 
had  notice  of  the  assignment  to  the  plaintiff,  and  had  executed  to 
the  plaintiffs  the  notes  in  suit. 

APPEAL  from  the  Knox  Common  Pleas. 

DAVisoNy  J. — The  appellee,  who  was  the  plaintifE^  sued 
Howard  and  Hiram  Adams  upon  two  promissory  notes,  one 
for  the  payment  of  two  hundred  dollars,  and  the  other  for 
one  hundred  dollars,  and  each  bearing  date,  December  81, 
1858. 

Defendants'  answer  contains  five  paragraphs :  1.  That  the 
notes,  described  in  the  complaint,  were  given  without  any 
valid  consideration.  The  facts  alleged  in  the  second,  third, 
fourth,  and  fifth  paragraphs  are,  in  effect,  the  same,  and 
are,  substantially,  as  follows : 

One  Samud  Adams  and  one  Oscar  Rodarmel  were  partners, 
under  the  name  and  firm  of  ^^Adartis  ^  Bodarm^l"  and,  hav- 
ing dissolved  their  partnership,  Adams^  with  the  defendants 
as  his  sureties,  executed  to  Rodarmel  two  promissory  notes, 
of  the  aggregate  amount  of  three  hundred  dollars,  for  his, 
jRodarmeVsj  interest  in  the  partnership  property.  After  this, 
Rodarmel  assigned  these  notes  to  the  plaintiff;  and  after- 
ward, on  the  said  81st  of  March,  1858,  the  defendants,  in 
lieu  of  the  notes  so  assigned,  gave  to  the  plaintiff  the  notes 
sued  on  in  this  action.  It  is  averred,  that  prior  to  the  dis- 
solution of  said  partnership,  the  defendants  had  become  the 
sureties  of  ^^ Adams  ^  Rodarmel j^  for  the  payment  of  one 
thousand  dollars,  which  they  have  been,  since  the  execution 
of  the  notes  in  suit,  compelled  to  pay,  for  and  on  account 
of,  that  firm;  and  that  they,  Adams  ^  Rodarmel,  are  both 
utterly  insolvent,  and  have  no  property  liable  to  execution; 
that  Rodarmel  assigned  the  original  notes  to  the  plaintiff 
without  any  consideration  whatever,  and  with  intent  to  de- 
fraud his  creditors,  of  which  fraudulent  intent  the  defend- 
ants had  no  notice  or  knowledge  whatever,  when,  in  lieu  of 
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the  notes  so  assigned  to  the  plaintiff,  they  gave  to  her  the 
notes  described  in  the  complaint;  and  the  defendants,  in 
fact,  say,  that  Oscar  Rodarmel  is  the  real  owner  of  the  notes 
sued  on ;  and  they,  therefore,  pray  that  he  be  made  a  party, 
etc.,  and  that,  on  final  hearing,  the  amount  paid  by  them, 
for  said  firm,  be  adjudged  a  proper  set-off  in  this  suit,  and 
that  they  have  other  relief,  etc. 

To  the  first  paragraph  of  the  answer,  the  plaintiff  replied 
by  a  general  traverse,  but  to  the  second,  third,  fourth,  and 
fifth,  he  demurred.  The  demurrers  were  sustained,  and  the 
defendants  excepted. 

The  Court  tried  the  issues,  and  found  for  the  plaintiff  the 
full  amount  of  the  notes,  etc.  Motion  for  a  new  trial  denied, 
and  judgment,  etc. 

Do  the  facts,  alleged  in  the  paragraphs  to  which  demurrers 
were  sustained,  constitute  any  defense  to  the  action?  This 
is  the  controlling  inquiry  in  the  case.  The  defendants,  as 
has  been  seen,  were  the  sureties  of  Rodarmel  when  the  first 
notes  were  executed,  and  when  he  assigned  them  to  the 
plaintiff;  but  they  were  not  his  creditors,  nor  did  they,  the 
defendants,  become  his  creditors,  until  after  they  had  notice 
of  the  assignment,  and  had  executed,  to  the  plaintiff,  the 
notes  in  suit,  in  lieu  of  the  assigned  notes,  and  thus,  not 
being  creditors,  could  not  have  been  defrauded  by  the 
assignment,  though  it  was  made  to  defraud  creditors.  In- 
deed, the  assignment  was  a  transaction  to  which  the  defend* 
ants  were  strangers;  it  was  in  no  way  connected  with  the 
consideration  of  the  notes  assigned,  and  its  invalidity  could 
not,  therefore,  be,  legitimately,  set  up  in  the  defense.  But, 
as  we  understand  the  alleged  facts,  the  defendants,  when 
they  executed  their  notes  to  the  plaintiff,  and,  of  course, 
had  notice  of  the  assignment,  had  no ''  defense,  or  set-off" 
against  the  payee,  or  assignor,  of  the  original  notes.  2  B. 
8.,  p.  878,  sec.  3.  And,  that  being  the  case,  the  facts  alleged 
constitute  no  bar  to  the  action. 
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Per  Curiam, — The  jadgment  ia  affirmed,  with  costsi  and 
five  per  cent,  damages. 
J.  G.  Denny^  for  the  appellants. 
John  Baker^  for  the  appellee. 


•  ♦• 


GREGoaY  and  Others  v.  SLAUOHTsa  and  Others. 

Where  an  appeal  is  taken  to  this  Court,  and  the  record  sent  here  is 
defective,  it  is  the  duty  of  the  parties,  by  their  counsel,  to  cause 
the  same  to  be  made  correct,  by  a  writ  of  certiorari;  but,  if  this 
duty  is  neglected,  and  the  cause  is  submitted  here  for  decision, 
upon  such  defective  record,  the  decision  will  be  as  operative  and 
binding  against  all  the  parties  to  it,  as  if  it  had  been  rendered 
upon  a  perfect  record. 

APPEAL  from  the  Morgan  Circuit  Court. 

Pbrkins,  J. — ^In  this  cause,  a  judgment  was  rendered  at  a 
special  adjourned  term  of  the  Morgan  Circuit  Court,  in  Feb* 
ruary,  1860.  An  appeal  was  taken  by  Slaughter ^  and  the 
judgment  was  reversed,  because  the  record  did  not  show 
that  the  order  for  the  adjourned  term  specified  the  reason 
for  the  adjournment.  Slaughter  v.  Grregoryy  16  Ind.  250.  On 
the  reversal  of  the  judgment,  the  notice  and  opinion  went 
back  to  the  office  of  the  clerk  of  the  Morgan  Circuit  Court, 
and  the  cause  went  again  upon  the  regular  docket  of  that 
Court.  The  entire  history  of  the  cause  then  appeared  upon 
its  records,  and  it  showed,  that  the  judgment  rendered  in 
that  Court  had  been  reversed  by  the  proper  Appellate  Court, 
and  that  there  was,  at  a  given  date,  no  final  judgment  exist- 
ing in  the  cause. 

The  OregorySf  however,  against  whom  the  reversal  was, 
sought  to  obviate  the  effect  of  it,  in  this  case,  by  moving  the 
Circuit  Court  to  reject  the  opinion  of  the  Supreme  Court. 
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Acoompanied  by  the  judgment  of  reversal,  from  the  records 
of  the  Gircait  Court,  whereby  the  original  judgment  of  that 
Court  would  appear  to  remain  in  force,  upon  its  records. 

The  ground  of  the  motion  was,  that  the  judgment  of  re- 
versal, in  the  Supreme  Court,  was  upon  an  imperfect  record ; 
and  that  the  complete  record  of  the  cause,  as  it  existed  in 
the  Circuit  Court,  supplied  the  defect  for  which  the  reversal 
was  had,  in  the  Supreme  Court 

The  Circuit  Court  overruled  the  motion  to  reject  the 
opinion,  and  judgment  of  reversal,  but  ordered  them  spread 
upon  the  record. 

The  Gregorys  then  appealed  to  this  Court,  from  that  rul- 
ing of  the  Circuit  Court;  at  least,  we  must  so  conclude,  as 
the  transcript  shows  no  further  trial,  and  no  final  judgment. 
*  If,  in  case  of  an  appeal  to  the  Supreme  Court,  the  record 
brought  up  from  the  Circuit  or  Common  Pleas  Court,  fails 
to  show  to  the  Appellate  Court,  any  entries  or  proceedings 
in  the  Court  below,  necessary  to  the  correct  determination 
of  the  cause  upon  appeal,  a  writ  of  certiorari  will  be  issued 
by  the  Supreme  Court,  for  the  purpose  of  supplying  deficien- 
cies in  the  transcript,  if  such  writ  is  applied  for  with  reason- 
able promptness.  Ind.  Dig.,  p.  245.  But  if  the  cause  is 
regularly  submitted  to  the  Appellate  Court,  upon  a  defective 
record,  the  decision  made  upon  such  submission  is  binding 
upon  the  parties  to  the  cause,  and  the  inferior  Court.  De- 
voU  V.  Jaj/y  14  Ind.  400. 

K  the  Supreme  Court  would  refuse  a  writ  of  certiorari  to 
supply  defects  in  a  transcript,  on  account  of  negligence, 
while  the  cause  was  pending  in  that  Court,  surely  it  would 
not  allow  the  judgment  rendered  on  such  defective  transcript 
to  be  disregarded,  as  this  would  lead  to  interminable  confu- 
sion, and  hold  out  a  temptation  to  negligence. 

That  the  Court  would  so  refuse  the  writ  is  settled.  Bee 
2  G.  4  H.,  pp.  279,  426,  notes.    14  Ind.  426.    12  Id.  116. 

But  as  the  appeal  in  this  case  does  not  purport  to  be 
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taken  for  an  interiocutory  order,  for  which  an  appeal  lieai 
and  is  not  from  a  final  judgment,  the  appeal  must  be  dis* 
missed  at  the  costs  of  the  appellants,  as  it  is  only  in  the 
specified  cases  that  an  appeal  lies  at  all. 

Per  Curiam. — The  appeal  is  dismissed,  at  costs  of  the  ap- 
pellants. 

Buskirk  and  Sarrison^  for  the  appellants. 

W.  V.  BumSy  for  the  appellees. 


»♦# 


Mbter  r.  Meter. 

APPEAL  from  the  Franklin  Circuit  Court. 

Per  Curiam. — A  complaint  for  review  of  a  judgment,  will 
not  lie  simply  upon  newly-discovered  evidence.  Fleming  v. 
Stout  and  Stout^  at  this  term. 

The  judgment  below  is  affirmed,  with  costs. 

John  M.  Johnston^  for  the  appellant. 

Kilgore  and  Kyger,  for  the  appellee. 


'0   HtA 

m  nSi  ^^^ 


The  Mator  and  Council  of  the  Citt  of  Indianapolis  v. 

Gbisbl. 

There  is  no  point  of  interest  decided  herein,  but  the  facility  with 
which  objects  may  sometimes  be  attained  by  the  *^  law's  delay,"  is 
well  illoBtrated. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam.— On  the  29th  day  of  June,  1861,  Henry  Get- 
sely  Hiram  N.  Wrighty  Christian  F.  Wischmeyerj  and  James  M. 
Budianan^  were  elected  counoilmen  from  the  eighth  and 
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ninth  wards  of  the  city  of  Indianapolis.    On  the  2d  of  July, 
1861y  the  city  clerk  issued  to  them  certificates  of  election. 

Afterward,  on  the  same  day,  they  appeared  in  the  conncil 
chamher,  and,  before  the  president  of  the  council,  being  the 
mayor  of  the  city,  they  were  duly  sworn  into  office,  and 
their  oaths  indorsed  upon  their  certificates  of  election.  Ou 
the  13th  day  of  July,  1861,  being  the  first  meeting  of  the 
council  subsequent  to  the  election  mentioned,  the  four  coun- 
cilmen  named  appeared  at  the  meeting,  presented  their  cer* 
tificates,  with  the  oaths  of  office  indorsed,  which  had  not 
before  been  filed  with,  but  then  were  passed  to  the  city 
clerk,  and  they  proceeded  to  take  their  seats  as  councilmen ; 
and,  thereupon,  motions  were  made  by  Sims  A.  CoUey  and 
Andrew  WaUacCy  to  lay  the  certificates  of  election  of  said 
members  upon  the  table,  and  to  exclude  the  members  from 
the  council,  to  which  motion  Austin  H.  Brown  moved,  as  an 
amendment,  the  following : 

"  That  as  too  many  democrats  lived  in  said  wards,  (eighth 
and  ninth,)  the  judiciary  committee  be  directed  to  report  an 
ordinance,  repealing  the  ordinance  creating  said  wards." 

The  councilmen  who  voted  to  exclude  said  Geisely  Wisch- 
meyery  Wrightj  and  Buchanany  from  the  council,  were,  Sims 
A.  Colleyy  Samuel  Seiberty  Andrew  Wallacey  Theodore  P. 
Haughyy  John  Blakey  Alexander  Metzgevy  Stoughton  A.  Fletchery 
and  George  W.  Geisendorf. 

Those  who  voted  against  excluding  thenj,  were,  Austin  H. 
Browny  Stephen  McNabby  Jacob  Vandegrifty  Grust  H,  KuhU 
many  and  Charles  Richman;  not  voting,  W.  Clinton  Thompson. 

"So  previous  action  had  been  taken  to  declare  a  vacancy, 
or  to  provide  for  the  election  of  others,  as  councilmen,  in 
the  places  of  those  excluded ;  nor  was  any  objection  made 
to  the  character  of  those  excluded. 

The  excluded  members  forthwith  applied  to  the  Marion 
Circuit  Court  for  a  mandate  to  the  City  Council,  command* 
Vol.  XIX.— 44 


ITMffl 
194    IBOl 


846  SUPREME  COURT  OF  INDIANA. 

The  Mayor  and  Coancil  of  the  City  of  Indianapolis  v.  Wrig^ht. 

~-  

ing  them  to  admit  the  excluded  members  to  their  seats. 
The  Court  issued  the  mandate,  but  the  council  refused  to 
obey  it,  and  appealed  to  the  Supreme  Court. 

The  cause  was  'submitted  to  this  Court,  on  Wednesday, 
the  26th  of  November,  1862,  and  set  down  for  argument, 
on  this,  the  5th  day  of  December,  1862,  nearly  a  year  and 
a  half  after  the  election. 

As  there  is  not,  and  never  has  been,  any  open  question  of 
law  in  the  case;  and  as  other  reasons,  which  the  conncil 
may  have  thought  justified  them  in  disfranchising  two  wards 
of  the  city,  for  so  long  a  time,  do  not  appear  in  the  record, 
we  do  not  feel  that  we  should  be  excusable  for  prolonging 
the  disfranchisement ;  especially,  as  it  appears  by  the  record, 
that,  perhaps,  less  than  a  quorum  may  have  been  attempt- 
ing to  enact  ordinances  affecting  the  rights  and  interests  of 
the  people  of  the  city.  No  less  than  ten  councilmen  consti- 
tutes a  quorum  of  the  representatives  of  nine  wards. 

See  the  cases,  The  State  v.  Findleyj  10  Ohio  Rep.  51.  The 
State  V.  Porter^  7  Ind.  204.     Smith  v.  Cronkhitej  8  Id.  184. 

The  judgment  below  is  affirmed,  with  costs. 

Barbour  and  Howland^  for  the  appellants. 

N.  B.  Taylor  and  B.  K.  Mliotty  for  the  appellee. 


•♦• 


Thb  Mator  and  Council  of  thb  Citt  of  Indianapolis  9. 

Wright. 

APPEALS  from  the  Marion  Circuit  Court. 

Per  Curiam, — The  judgment  rendered  herein,  below,  is 
affirmed,  with  costs,  on  the  authority  of  the  case  of  the  same 
appellant  against  Geisely  at  this  term. 

Barbour  and  Howlandy  for  the  appellant. 

JV;.  B.  Taylor  and  B.  K.  Elliott^  for  the  appellee. 
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The  Junction  Railroad  Company  v,  Harpold  and  Another. 

Thb  Evanstillb,  Indianapolis,  and   Clbvbland    Straight 
LiNB  Railroad  Company  v.  Wamplbr. 

APPEAL  from  the  Monroe  Circuit  Court. 

Per  Curiam. — This  case  should  be  again  tried,  in  the  light 
of  the  rulings  in  the  case  of  the  Evansvilley  etc.  Company  v. 
Druniy  17  Ind.  603,  which,  in  most  material  respects,  is  simi- 
lar to  this  case. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  a  new  trial. 

£and  and  Holly  and  W.  B.  Harrison^  for  the  appellant. 

TT.  V.  BumSy  for  the  appellee. 


<»• 


Thb  Junction  Railroad  Company  v.  Harpold  and  Another. 

An  agreement,  not  in  writing,  to  convey  real  estate,  can  not  be 
enforced,  unless  facta  exist  which  remove  it  from  the  operation  of 
the  Statute  of  Frauds. 

If  a  person,  having  title  to  an  estate,  which  is  offered  for  sale,  and, 
knowing  his  title,  stand  hy^  and  encourage  the  sale,  or  do  not  for- 
bid it,  and  thereby  another  is  induced  to  purchase  the  estate, 
under  the  supposition  that  the  title  is  good,  the  person,  so  ntand- 
ing  6y,  and  being  silent,  shall  be  bound  by  the  sale,  and  neither 
he,  nor  his  privies,  shall  be  allowed  to  dispute  the  purchase. 

But,  if  the  person,  having  the  adverse  claim,  is  not  apprised  of  his 
rights,  or  the  purchaser  knows  them  to  exist,  these  principles  do 
not  apply. 

APPEAL  from  the  Madison  Circuit  Court. 

Davison,  J. — ^This  was  an  action,  by  the  Bailroad  dym- 
panj/y  against  Harpold  and  Williams^  to  quiet  title  to  real 
estate,  etc.  The  case  made  by  the  complaint  is,  in  substance, 
as  follows :  In  the  year  1853,  Harpold  and  WHliama  held,  ia 
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severalty,  the  fee  simple  of  certain  land  in  Madison  county, 
and  known  as  the  south-east  quarter  of  section  14,  in  town- 
ship 19,  north,  of  range  7,  east ;  Williams  owning  the  east 
half  of  the  quarter,  and  thirty-five  acres  of  the  west  half, 
and  Harpold  the  residue  of  said  west  half,  supposed  to  be 
forty-five  acres.  Harpold^  being  desirous  of  obtaining  a  por- 
tion of  the  capital  stock  of  said  company,  offered  to  sub- 
scribe his  forty- five  acres  at  forty  dollars  per  acre,  payable  in 
such  stock ;  but  his  ofier  was  rejected.  After  this  Harpold^ 
having  ascertained  that  the  company  was  willing  to  pay 
the  above  sum  per  acre,  for  Williams^  portion  of  the  land, 
requested  him,  WilliamSy  to  subscribe  the  entire  quarter  sec- 
tion, in  his  own  name,  and  as  his  own  property,  at  forty 
dollars  per  acre,  in  order  that  he,  Harpold^  might  realize 
that  sum,  per  acre,  for  his  portion  of  the  land ;  and  Wil- 
liamSy  in  accordance  with  that  request,  and  at  the  instance 
of  HarpMj  did  subscribe  to  the  capital  stock  of  said  com- 
pany, in  his  own  name,  and  as  his  own  property,  the  whole 
tract  of  land  as  above  described,  at  forty  dollars  per  acre, 
which  subscription  was  accepted  and  confirmed  by  the  com- 
pany. Believing  the  land,  thus  subscribed,  to  be  the  prop- 
erty of  WiUiamSj  or  that  he  had  full  authority  to  sell  and 
convey  the  same,  the  company  afterward,  by  her  agent^  one 
£.  A.  McArthuVy  tendered  to  Williams^  in  stock,  issued  to 
him,  full  payment,  at  the  price  agreed  on,  six  thousand  four 
hundred  dollars,  and  demanded  of  him  a  conveyance  in  fee 
simple.  But  WUliams  informed  said  agent  that  he  must 
first  consult  Harpold  in  relation  to  such  conveyance ;  and 
they,  Williams  and  Harpold^  having  consulted  together,  it 
was  agreed  between  them,  that  Williams  should  execute  to 
the  company  a  conveyance  for  the  entire  tract,  and  receive 
the  stock  in  payment  therefor,  and  that  Harpold^  on  present- 
ation, or  delivery  to  him,  of  one  thousand  eight  hundred 
dollars  of  such  stock,  was  to  execute  to  WUliams^  a  convey* 
ance  in  fee  for  said  forty-five  acres  of  land.    And  in  pursu* 
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ance  of  the  aforesaid  agreement  and  authority,  Williams^ 
having  informed  said  agent  of  the  assent  of  Harpold  to  such 
conveyance,  in  the  manner  above  stated,  did,  then  and  there, 
execute  to  the  company,  and  deliver  to  her  agent,  a  deed  in 
fee  simple,  for  the  entire  quarter  section,  and  upon  the 
delivery  of  said  deed,  Williams  received  and  accepted,  in 
full  payment  for  the  land  conveyed,  the  capital  stock  which 
had  been  issued  in  his  name,  to-wit:  one  hundred  and 
twenty-eight  shares,  of  fifty  dollars  each,  amounting  in  the 
aggregate  to  six  thousand  four  hundred  dollars.  It  is  averred 
that,  afterward,  in  the  year  1857,  the  company  sold  the  quar- 
ter section,  above  described,  to  one  Andrew  Jackson^  and 
gave  him  a  bond,  conditioned  that  she  would  execute  to 
him  a  conveyance  in  fee  simple,  upon  payment  of  the  pur- 
chase money ;  but  the  company  has  been  informed,  that  Har» 
paid  claims  the  legal  title  to  the  aforesaid  forty-five  acres,  and 
refuses  to  execute  to  Williams^  or  to  the  company,  any  con- 
veyance whatsoever  for  the  same ;  although  WiUiams,  in  the 
year  1853,  and  long  before  the  commencement  of  this  suit, 
as  the  company  is  informed  and  believes,  tendered  Harpold^ 
duly  assigned  to  him,  thirty-six  shares  of  said  stock,  which, 
at  fifty  dollars  per  share,  amounted  to  one  thousand  eight 
hundred  dollars,  and  demanded  a  deed  for  the  land ;  and  he, 
WUliamSy  is  still  ready,  etc.,  to  deliver  said  shares  of  stock, 
upon  the  execution  of  such  deed,  etc.  The  relief  sought  is, 
that  Williams  be  directed  to  bring  the  thirty-six  shares  of 
stock  into  Court,  to  be  delivered  to  Harpold;  that  he  be  di- 
rected to  convey  the  forty-five  acres  to  WiUiamsy  or  to  the 
company;  and  tJiat  the  title  of  the  company  be  quieted,  etc. 
The  defendant,  Williams,  answered,  admitting  the  facts 
alleged  in  the  complaint.  Harpold,  the  other  defendant, 
demurred,  but  his  demurrer  w^as  overruled;  and  thereupon 
he  answered,  setting  up,  inter  alia,  that  the  agreement  be- 
tween him  and  Williams,  whereby  he  agreed  to  convey  the 
forty-five  acres  of  land  to  Williams,  was  not  in  writing,  etc. 
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Demurrer  to  the  answer  overruled,  and  final  judgment  given 
for  the  defendants. 

The  only  question  to  settle  is:  Whether  the  agreement 
between  the  defendants,  not  being  in  writing,  is  inoperative 
under  the  Statute  of  Frauds  7  The  statute  says :  ^^  No  action 
shall  be  brought,  upon  any  contract  for  the  sale  of  lands," 
unless  such  contract  be  in  writing,  and  signed  by  the  party 
to  be  charged,  etc.  1  R.  8.,  p.  299,  sec.  1.  The  agreement 
in  question  seems  to  be  within  the  statute,  because  it  plainly 
relates  to  the  sale  of  real  estate.  But  the  appellant  contends 
that  Harpold^  having  stood  by^  and  allowed  his  title  to  be 
conveyed,  is  estopped  from  setting  it  up  in  defense  of  the 
action.  Upon  this  subject  Mr,  Story  thus  states  the  law:  ^<If 
a  man,  having  title  to  an  estate,  which  is  ojBTered  for  sale, 
•and  knowing  his  title,  stands  by  and  encourages  the  sale,  or 
does  not  forbid  it,  and  thereby  another  person  is  induced  to 
purchase  the  estate,  under  the  supposition  that  the  title  is 
good,  the  former,  so  standing  by^  and  being  silent,  shall  be 
bound  by  the  sale ;  and  neither  he,  nor  his  privies,  shall  be 
allowed  to  dbpute  the  purchase."  1  Story's  Eq.  Jur.,  sec. 
185.  See,  also,  Gatling  v.  Rodmany  6  lud.  289,  and  cases  there 
cited.  "These  principles,  however,  do  not  apply,  where  a 
party,  having  the  adverse  claim,  is  not  apprised  of  his  rights, 
or  where  the  purchaser  knows  them  to  exist,  because,  in  that 
case,  there  can  be  no  concealment,  nor  could  the  title  be 
deemed  a  secret."  And  we  are,  therefore,  led  to  inquire, 
whether,  in  the  complaint  before  us,  such  concealment  is 
sujQGLciently  alleged.  It  may  be  noted,  that  the  complaint 
contains  no  direct  averment  that  the  plaintiff  did  not,  at 
the  time  she  purchased  the  land,  have  knowledge  of  Har- 
poUTs  title ;  and  the  facts  are,  that  Harpold,  in  the  first 
instance,  offered  to  subscribe  his  forty-five  acres,  a  portion 
of  the  quarter  section  afterward  conveyed,  but  his  offer  was 
rejected.  He  then  requested  WUliams  to  subscribe,  in  his 
own   name,  and  as  his  own  property,  the   entire  quarter, 
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which  was  accordingly  done;  and  further,  when  the  com- 
pany's agent  tendered  the  stock  to  WiUiams^  and  demanded 
a  deed,  WUliains  informed  the  agent,  that  he  mast  consult 
Harpold  in  relation  to  the  conveyance,  and  such  consultation 
having  been  had,  the  agent  was  informed  of  it,  and  dis- 
tinctly told,  that  Harpold  assented  to  the  conveyance.  These 
facts  at  once  show  that  the  company,  by  her  agent,  was  not 
unapprised  of  HaTpoWs  legal  right  to  a  portion  of  the  land ; 
and  that  being  the  case,  he  is  not  chargeable  with  conceal- 
ing his  title.  The  result  is,  the  contract,  whereby  Harpold 
agreed  to  dispose  of  his  land,  not  being  in  writing,  is  within 
the  Statute  of  Frauds,  and  can  not,  therefore,  be  enforced 
in  this  action. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

Dams  and  Marchj  for  the  appellant.  ^ 

Buckles  and  Sansburyy  for  the  appellees. 


»»f 


Eerr  v.  Jonbs. 

The  office  of  oolonel  of  volunteers,  as  now  existing,  and  the  office  of 
reporter  of  the  decisions  of  the  Supreme  Court  of  Indiana^  within 
the  meaning  of  the  ninth  section  of  the  second  article  of  the  con- 
stitution of  said  State,  are  lucrative  offices. 

The  office  of  colonel  of  volunteers  in  the  military  service  of  the 
United  States,  as  now  organized,  is  not  an  office  in  the  militia. 

The  acceptance,  therefore,  of  the  latter  office,  by  the  incumbent  of 
another  lucrative  office,  under  the  laws  of  Indiana^  would  vacate 
the  former. 

MOTION  in  the  Supreme  Court  for  direction  to  the  clerk. 

Pbrkins,  J. — ^In  October,  1860,  Benjamin  Harrison^  Esq.j 

was  elected  reporter  of  the  decisions  of  the  Supreme  Court 
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of  Indianaj  folr  the  term  of  fear  years,  parsaant  to  the  oon- 
stitation  and  statates  of  the  State. 

He  accepted  the  office. 

On  the  7th  of  August,  1862,  he  was  commissioned  as 
colonel  of  the  70th  regiment  of  Indiana  volunteers,  in  the 
army  of  the  United  States ;  he  accepted  the  office,  and,  soon 
afterward,  departed  with  his  command,  to  enter  upon  active 
service,  in  a  remote  part  of  the  Union,  having,  in  the  mean- 
time, appointed'  a  deputy  reporter. 

In  October  following,  being  last  October,  Michael  G,  Kerry 
Esq.j  was  elected  by  the  voters  of  the  State  of  Indiana^  at 
the  annual  State  election,  reporter,  to  fill  the  office  assumed 
to  have  been  vacated  by  Mr.  Harrison^  on  his  acceptance  of 
the  office  of  colonel  of  volunteers,  as  above  stated ;  and,  on 
the  18th  day  of  November,  1862,  said  Kerr  was  duly  com- 
missioned, as  reporter,  by  the  executive  of  the  State. 

Soon  afterward,  Mr.  Kerr  called  upon  John  P.  JoneSj  JEsq.^ 
the  clerk  of  the  Supreme  Court,  for  the  records  and  opinions 
in  decided  causes,  to  enable  him  to  procee'd  with  his  duties 
as  reporter,  and  received  from  him  all  that  were  in  his 
office ;  but  the  clerk  was  not  in  actual  possession  of  a  few 
of  the  records  and  opinions ;  he  had  delivered  them,  in  good 
faith,  to  Mr.  Caven,  who  claimed  to  be  Mr.  Harrison's  dep- 
uty. We  may  here  remark,  in  passing,  that  we  think  the 
office  of  reporter,  one  of  personal  trust,  that  can  not  be 
deputed  to  another  by  the  incumbent  of  it,  at  common  law. 
The  duties  of  the  office  require  honesty,  industry,  general 
and  legal  education,  and  a  quick,  clear,  and  discriminating 
mind,  in  their  performance.  Mr.  Caven  refused  to  return 
the  records  and  opinions  he  had  received  from  Mr.  JoneSy 
whereupon  Mr.  Kerr  moved  the  Supreme  Court  for  an 
order  upon  the  clerk  to  furnish  the  records  and  opinions  to 
him,  as  reporter. 

Mr.  Caven  had  not  attempted  to  qualify  as  deputy,  till 
after  Mr.  Kerr  had  qualified  as  reporter. 
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If  the  acceptance  of  the  office  of  colonel  of  volunteers,  by 
Mr.  Harrison^  vacated  his  office  as  reporter,  then  he  had  no 
power  to  appoint  the  deputy  in  question ;  Mr.  Kerr  was  the 
lawful  reporter,  and,  as  such,  was  entitled  to  the  use  of  the 
records  and  opinions  kept  in  the  office  of  the  clerk  of  the 
Supreme  Court,  and  the  supposed  deputy  of  Mr.  Harrison 
had  no  right  to  the  possession  and  use  of  those  records  and 
opinions.  It  is  agreed  by  the  parties,  that  this  question  shall 
be  decided  in  this  proceeding. 

Our  constitution  provides,  that  no  person  shall  ^^  hold  more 
than  one  lucrative  office  at  the  same  time,"  with  some  ex- 
ceptions, not  embracing  the  case  at  bar ;  and  it  specifies  two 
classes  of  offices  that  shall  not  be  regarded  lucrative,  viz. : 
Offices  in  the  militia  to  which  no  annual  salary  is  attached, 
and  the  office  of  deputy  postmaster,  where  the  compensation 
does  not  exceed  ninety  dollars  per  year.    Art.  2,  sec.  9. 

On  general  principles,  the  office  of  colonel  of  volunteers, 
as  now  existing,  is  lucrative,  and  so  is  that  of  reporter  of 
the  Supreme  Court.  Mr.  Harrison  can  not  hold  them  both, 
therefore,  unless  the  office  of  colonel  of  volunteers  is  an 
office  in  the  militia,  within  the  meaning  of  the  constitution ; 
and  if  he  can  not  hold  them  both,  his  acceptance  of  the 
colonelcy,  being  the  later  office,  vacated  that  of  reporter.  8 
Blackf.  829.  Is,  then,  the  office  of  colonel  of  volunteers, 
now  held  by  Mr.  Harrison^  an  office  in  the  militia  ? 

The  Constitution  of  the  United  States  ordains  that  Congress 
may :  1.  Declare  war,  make  rules  concerning  captures  on 
land  and  water,  etc.  2.  Raise  and  support  land  and  naval 
armies,  and  make  rules  for  their  government.  8.  Provide 
for  calling  forth  the  militia  for  specified  purposes,  and  for 
governing  them,  etc.  Art.  1,  sec.  8.  These  things  must  be 
done  by  Congress,  the  legislative  power. 

The  President  of  the  United  States  is :  1.  The  commander- 
in-chief  of  the  army  and  navy  of  the  United  States.  2.  The 
commander-in-chief  of  the  militia  of  the  several  States^ 
Vol.  XIX.— 45 
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when  called  into  the  actual  service  of  the  United  Stales. 
Art.  2,  sec.  2. 

It  thus  appears,  that  the  Constitution  of  the  United  States 
divides  the  military  land  forces  of  the  Union  into  two 
classes,  and  no  more,  viz. :  1.  The  army  of  the  United  States. 
2.  The  militia. 

It  vests  the  President  with  no  power  in  the  premises,  ex- 
cept, simply,  with  that  of  being  commander-in-chief  of  the 
forces,  after  they  have  been  brought  into  service. 

The  President  has  not,  by  the  Constitution,  power  to  raise 
a  single  soldier.  Congress,  the  legislative  power,  can  alone 
empower  him  to  do  so;  and  he  can  not,  in  any  case,  go 
beyond  the  limits,  in  the  matter,  prescribed  by  Congress; 
because  he  can  not  perform  an  act  of  legislation.  The  Con- 
stitution declares,  that  "all  legislative  power,"  granted  to 
any  one,  by  the  Constitution,  shall  be  vested  in  Congress. 
Art.  1,  sec.  1. 

Congress  has  power,  then,  by  the  Constitution,  to  do  two 
things,  among  others,  viz.:  1.  To  raise  an  army  of  the 
United  States.    2.  To  provide  for  calling  out  the  militia. 

The  Constitution  does  not  prescribe  the  mode  of  raising 
the  "  army  of  the  United  States^'  nor  describe  or  define  the 
persons  of  whom  it  shall  be  composed,  nor  fix  its  size,  nor 
require  that  it  shall  be,  at  all  times,  of  the  same  size,  nor 
that  it  shall  be  all  raised  by  the  same  mode.  But  it  does 
indicate  the  mode  in  which  the  militia  is  to  be  brought  into 
service.  It  is  to  be  "  called  forth ;"  brought  out  by  compul- 
sion ;  and  it  is,  of  course,  a  defined  class  of  men. 

Congress,  in  its  wisdom,  has  proceeded  to  raise  an  army, 
and  to  provide  for  "  calling  forth  "  the  militia ;  and  thus  has 
drawn  the  line  between  the  two  descriptions  of  force. 

The  army  is  raised  by  voluntary  enlistments. 

The  militia  is  called  forth. 

Since  the  4th  of  March,  1861,  Congress  has  passed  several 
acts,  authorizing  the  President  "to  accept  the  services  of 
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volunteers,"  for  three  years,  or  during  the  war ;  and  to  these, 
bounties,  etc.,  are  allowed,  whether  they  enlist  in  what  is 
technically  called  the  regular  service,  or  in  the  volunteer 
branch  of  the  army  of  the  United  States.  See  Acts  of  the 
called  session,  pp.  21,  24,  31. 

The  Congress  has,  also,  during  the  same  period,  passed 
acts  for  "calling  forth  the  militia;"  but  in  these  acts,  no 
bounties,  etc.,  are  allowed  to  the  militia,  and  the  time  for 
which  the  President  can  compel  them  to  serve,  is  less  than 
a  year.  See  Acts  of  the  called  session,  p.  33 ;  and,  in  con- 
nection therewith,  Brightly's  Digest,  p.  621. 

The  last  authority  given  to  the  President,  to  call  forth 
the  militia,  was  by  Act  of  Congress  of  the  17th  of  July, 
1862,  which  is  in  these  words,  (Acts  of  1862,  p.  597) : 

"  That  whenever  the  President  of  the  United  States  shall 
call  forth  the  militia  of  the  States,  to  be  employed  in  the 
service  of  the  United  States^  he  may  specify  in  his  call  the 
period  for  which  such  service  will  be  required,  not  exceed- 
ing nine  months;  and  the  militia,  so  called,  shall  be  mus- 
tered in,  and  continue  to  serve,  for  and  during  the  term  so 
specified,  unless  sooner  discharged,  by  the  command  of  the 
President.  If,  by  reason  of  defects  in  existing  laws,  or  in 
the  execution  of  them,  in  the  several  States,  or  any  of  them, 
it  shall  be  found  necessary  to  provide  for  enrolling  the 
militia,  and  otherwise  putting  this  act  into  execution,  the 
President  is  authorized,  in  such  cases,  to  make  all  necessary 
rules  and  regulations ;  and  the  enrollment  of  the  militia  shall, 
in  all  cases,  include  all  able-bodied  male  citizens  between  the 
ages  of  eighteen  and  forty-five,  and  shall  be  apportioned 
among  the  States,  according  to  representative  population." 

Acts  of  Congress  take  effect  from  their  passage.  1  Shars. 
Blackstone,  p.  46,  note.  This  statute,  defining  what  were 
militia  in  the  present  service  of  the  United  States,  was  in 
force  when  Mr.  Harrison  was  commissioned  colonel.  He  was 
not  commissioned  in  that  force,  but  in  the  volunteer  service 
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for  three  years,  or  daring  the  war,  and  he  is  a  colonel  in 
the  army  of  the  United  States.  At  all  events,  he  is  not  a 
colonel  of  the  "  militia." 

It  may  be  observed,  that  we  should,  probably,  be  bound 
to  give  Mr.  Kerr  the  records,  upon  the  commission  of  the 
Governor.  See,  as  to  further  positions  discussed  in  this  case, 
The  State^  ex  rel.  Leal  v.  Jones,  at  this  term.     See  next  case. 

Per  Curiam. — The  motion  upon  the  clerk,  to  deliver  the 
records  to  Mr.  Kerr,  is  granted. 

Thomas  L.  Smith  and  M.  C.  Kerr,  for  the  plaintiff. 

David  McDonaldy  and  Fishback  and  Caven,  for  the  de- 
fendant. 


♦  ♦> 


^  The  State,  on  the  Relation  of  Leal  v.  Jones. 

An  election  for  county  Auditor  is  not  void  by  reason  of  an  omission 
to  give  public  notice  that  it  would  take  place. 

Where  it  appears,  prima  facte,  that  acts,  or  events,  have  occurred, 
subjecting  an  office  to  a  judicial  declaration  of  being  vacant,  the 
authority  having  the  power  to  fill  such  vacancy,  supposing  the 
office  to  be  vacant,  may  proceed,  before  procuring  a  judicial  decla- 
ration of  the  vacancy,  to  appoint,  or  elect,  according  to  the  forms 
of  law,  a  person  to  fill  such  office. 

But  if,  when  such  person  attempts  to  take  possession  of  the  office,  he 
is  resisted  by  the  previous  incumbent,  he  will  be  compelled  to  try 
his  right  by  an  application  to  the  proper  courts. 

But,  if  he  finds  the  office,  in  fact,  vacant,  and  can  take  possession, 
uncontested  by  the  former  incumbent,  he  may  do  so,  and  so  long 
as  he  remains  in  such  possession,  he  will  be  an  officer  de  facto, 
and,  should  the  former  incumbent  never  appear  to  contest  his  ri^t, 
he  will  be  regarded  as  having  been  an  officer  de  facto  and  de  jure. 

And,  if  such  former  incumbent  should  appear,  after  possession  has 
been  taken  against  him,  the  burden  of  proceeding  to  oust  the 
aotoal  incumbent  would  rest  upon   him,  and  if  it  should  tlien 
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appear,  that,  before  the  appointment,  or  election,  of  such  incum- 
bent, facts  had  occurred  justifying  a  judicial  declaration  of  % 
vacancy,  it  will  then  be  declared  to  have  existed,  and  such  appoint- 
ment, or  election,  held  valid. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Perkins,  J. — ^In  July,  1861,  JSlias  T.  Crosby  was  auditor  of 
Dearborn  county,  Indiana,  On  the  17th  day  of  that  month, 
he  abandoned  the  office  and  removed  from  the  State. 

At  the  annual  election,  in  October  following,  William  Leal 
became  a  candidate  for  the  office  of  auditor  of  Dearborn 
county,  and  received  eleven  hundred  and  twenty-eight  votes, 
being  the  highest;  number  cast  for  a  candidate  for  that  office ; 
but  the  clerk  of  the  Circuit  Court  of  the  county,  Samuel  L. 
Jones f  refused,  within  twenty  days,  and  still  refuses,  to  cer- 
tify the  vote  for  the  candidates  for  the  office  of  auditor,  at 
said  election,  though  there  was  no  contest,  to  the  Secretary 
of  State,  whereby  the  relator  was  prevented  from  obtaining 
a  commission  for  the  office  to  which  he  claims  to  have  beea 
elected.  This  suit  was  instituted  to  obtain  a  mandate,  com- 
pelling the  clerk  to  make  and  transmit  the  certificate. 

A  demurrer  to  the  complaint  was  sustained,  and  the  man- 
date refused,  on  the  two  grounds,  that  no  notice  of  the 
election  for  an  auditor  of  the  county  was  given,  and  that 
there  was  no  vacancy  capable  of  being  filled  at  the  election. 

It  was  the  duty  of  the  clerk  to  certify  the  votes  to  the 
Secretary  of  State ;  1  G.  &  H.,  p.  312,  sec.  38 ;  and  this  with- 
out regard  to  the  legality  of  the  election.  The  duties  of  the 
clerk  are  ministerial,  not  judicial.  Brower  v.  OBrieny  2  Ind. 
423.  1  G.  &  H.  806,  note.  Still,  where  it  is  manifest  that  the 
election  held  was  void,  a  Court  will  not  compel  a  ministe- 
rial officer  to  perform  a  useless  act.  Beal  v.  Raxfy  17  Ind.,  p.  554. 
Same  case,  18  Ind.,  p.  346.    Is  it  so  manifest  in  this  case  ? 

The  election  for  auditor  was  not  void  by  the  omission  to 
give  notice  that  it  was  to  take  place.  The  People  v.  CoxoUs^ 
8  Kernan^  350. 
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The  election  may  have  been  valid,  if  the  office  had  been 
vacant  twenty  days,  or  upward,  at  the  day  of  the  election. 
We  say  it  may  have  been,  not  that  it  necessarily  was;  cir- 
cumstances may  control  the  validity  of  any  election. 

Does  the  complaint,  in  this  case,  then,  show,  prima  facie^ 
that  a  vacancy  existed  in  the  office  of  county  auditor,  of 
Dearborn  county,  twenty  days  before  the  annual  October 
election  for  1861?  A  vacancy  may  so  occur  in  an  office  as 
to  require  it  to  be  filled  at  a  succeeding  annual  election,  by 
the  acceptance,  by  the  incumbent,  of  another  incompatible 
office.  Ind.  Dig.  599.  By  the  expiration  of  the  current 
term  of  the  incumbent.  Biddle  v.  Willardy*V)  Ind.  62.  By 
the  death  of  the  incumbent.  3  Kernan,  supra;  see  The  State 
V.  PidgeoTiy  8  Blackf.  132.  By  the  removal  of  the  incumbent, 
from  the  office,  by  legal  proceedings.  By  the  voluntary  re- 
moval of  the  incumbent,  living,  from  the  township,  county, 
or  State,  as  the  case  may  be ;  and  this  without  a  judicial 
declaration  of  the  vacancy.  This  is  expressly  ruled  in 
Hadley  v.  The  Board,  etc,  4  Blackf.  116,  as  we  understand 
that  case.  The  constitution  and  statutes  of  the  State  require 
county  officers  to  be  residents,  and  to  attend  to  their  duties 
at  the  county  seat. 

We  think  the  demurrer  should  have  been  overruled,  and 
the  defendant  required  to  answer.  An  additional  observa- 
tion or  two  may  be  justified. 

We  think  the  following  propositions  are  deducible  from 
the  judicial  decisions  of  the  Supreme  Court  of  Indiana: 

1.  Where  it  appears,  prima  facie,  that  acts  or  events  have 
occurred  subjecting  an  office  to  a  judicial  declaration  of 
being  vacant,  the  authority  authorized  to  fill  such  vacancy, 
supposing  the  office  to  be  vacant,  may  proceed,  before  pro- 
curing a  judicial  declaration  of  the  vacancy,  and  appoint  or 
elect,  according  to  the  forms  of  law,  a  person  to  fill  such 
office ;  but  if,  when  such  person  attempts  to  take  possession 
of  the  office,  he  is  resisted  by  the  previous  incambent|  he 
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will  be  compelled  to  tiy  the  righl;,  and  oust  sach  incumbent, 
or  fail  to  oust  him^  in  some  mode  prescribed  by  law.  2.  If 
Buch  elected  or  appointed  person  finds  the  office,  in  fact, 
vacant,  and  can  take  possession,  uncontested  by  the  former 
incumbent,  he  may  do  so,  and  so  long  as  he  remains  in 
such  possession,  he  will  be  an  officer  de  facto  ;  and  should  the 
former  incumbent  never  appear  to  contest  his  right,  he  will 
be  regarded  as  having  been  an  officer  de  facto  and  dejure;  but 
should  such  former  incumbent  appear,  after  possession  has 
been  taken  against  him,  the  burden  of  proceeding  to  oust 
the  then  actual  incumbent,  will  fall  upon  him;  and  if  in 
such  proceeding  it  is  made  to  appear  that  facts  had  occurred 
before  the  appointment  or  election  justifying  a  judicial 
declaration  of  a  vacancy,  it  will  be  then  declared  to  have 
existed,  and  the  election  or  appointment  will  be  held  to  have 
been  valid.  See  5  Ind.  on  p.  91,  in  addition  to  authorities 
cited. 

Per  Ouriam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 

J5.  S.  MajoVy  for  the  appellant. 

McDonald  and  Boaclie,  for  the  appellee. 


•  »» 


Johnson  v.  Houghton. 

Od  the  assignment  of  a  land  office  certificate  of  the  location  of  land, 

there  is  no  implied  warranty  of  title. 
In  a  matter  embracing  neither  fraud  nor  covenant,  the  purchaser  acta 

at  his  own  risk,  and  voluntarily  foregoes  any  remedy,  if  the  title 

should  fail.     The  rule,  caveat  emptor,  applies. 
Where  a  transfer  of  real  estate,  or  any  interest  therein,  is  defective 

in  form,  the  transferroe  can  not,  for  that  reason  alone,  recover  back 
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the  money  paid  therefor,  hnf,  most  first  demand  a  correction  of  the 
error  in  the  transfer. 
A  contract  can  not,  either  for  mistake  or  fraud,  be  rescinded  in  party 
and  af&rmed  in  part,  but  must  be  rescinded  in  totOy  or  not  at  all. 

APPEAL  from  the  Be  Kalb  Circuit  Court. 

WoRDEN,  J. — On  the  2d  of  April,  1859,  Nathan  Johnson 
sold  and  conveyed  to  Obadiah  C,  Houghton  and  Amos  B.  Park 
certain  real  estate,  in  De  Kalb  county,  for  the  consideration, 
as  stated  in  the  deed,  of  thirty-two  hundred  dollars.  Some 
money  was  paid  in  part  for  the  consideration,  and,  among 
other  things,  Johnson  took  from  Houghton  an  assignment  of 
a  land-office  certificate  of  location,  but  for  what  amount  the 
certificate  was  received  the  record  does  not  disclose.  The 
title  to  the  land,  covered  by  the  certificate,  failed,  and  JbA/i- 
son  brought  this  suit  against  Houghton^  to  recover  the  value 
of  the  land  named  in  the  certificate.  Trial  by  the  Court; 
verdict  and  judgment  for  the  defendant. 

The  certificate  in  question,  and  the  assignment  thereon, 
are  as  follow : 

"Military  bounty  land,  act  of  March  3,  1855,  register's 
office,  Plattsburg,  July  30,  1857. 

"  Military  land  warrant,  No. — ,  in  the  name  of has 

this  day  been  located  by  Obadiah  C.  Houghton^  upon  the  s.  \ 
of  8.  w.  i  of  section  22,  and  n.  w.  J  of  n.  w.  quarter  of  sec- 
tion 27,  in  township  64,  of  range  28,  subject  to  any  pre-emp- 
tion claim  which  may  be  filed  for  said  land,  within  forty 
days  from  this  date.     Contents  of  tract  located,  120  acres. 

«W.  Turner,  Register r 


(assignment.) 

"  For  value  received,  I,  Obadiah  C,  Houghton^  to  whom  the 
within  certificate  of  location  was  issued,  do  hereby  sell  and 
assign  unto  Nathan  Johnson,  and  to  his  heirs  and  assigns  for- 
ever, the  said  certificate  of  location,  and  the  warrant  and 
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land  therein  described,  and  authorize  him  to  receive  the 
patent  therefor.  Witness  my  hand  and  seal,  this  2d  day  of 
April,  1859.  "Obadiah  C.  Houghton,  [^eai.]" 

This  assignment  was  duly  acknowledged  before  a  notary 
public. 

It  was  agreed  upon  the  trial,  that  the  land  embraced  in 
the  certificate  lay  in  the  State  of  Missouri;  that  it  was  pre- 
empted by  one  George  W.  Kelly j  previous  to  the  30th  of  July, 
1857,  in  whose  possession  it  has  been  ever  since,  and  that  the 
Government  has  approved  his  pre-emption ;  that  at  the  time 
of  the  assignment  neither  the  plaintiff  nor  the  defendant 
had  any  actual  notice  that  the  land  had  been  pre-empted,  or 
that  any  other  person  had  any  claim  to  it;  that  at  the  date 
of  the  assignment  the  land  was  worth  four  hundred  and  fifty 
dollars,  and  that  the  warrant  upon  which  the  location  was 
made  was  worth  one  hundred  dollars. 

It  was  also  shown  by  the  evidence,  that,  pending  the 
negotiations,  Houghton  declined  to  give  any  warranty  for  the 
land,  or  make  a  warranty  deed,  saying  that  he  knew  nothing 
about  it,  except  what  appeared  on  the  certificate.  Before 
this  suit  was  commenced,  Johnson  executed  a  ;*eassignment 
of  the  certificate  to  Houghtony  and  tendered  it  back  to  him. 

These  are  believed  to  be  the  material  facts  of  the  case. 

The  principal  question  in  the  case  is,  whether  any  implied 
warranty  of  title  to  the  land  attaches  to  the  assignment? 
We  think  not.  There  are  several  reasons  which,  taken  con- 
jointly, if  not  separately,  render  it  clear  that  no  warranty 
of  title  can  be  implied.  There  are  no  covenants  in  the 
assignment.  The  assignment  is  a  completely  executed  con- 
tract. Nothing  remains  to  be  performed  in  futuro.  Now, 
had  the  paper  been  a  regular  deed  of  conveyance,  without 
covenants,  instead  of  an  assignment  of  the  certificate,  it  is 
abundantly  clear  that  the  failure  of  title  would  have  fur- 
nished no  ground  to  recover  back  the  purchaae  money,  if 
Vol.  XIX.— 46 
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paid,  or  defense  to  an  action  to  recover  it,  if  unpaid.  Kawie 
on  Gov.,  p.  614,  (3d  ed.).  Laughery  v.  McLean^  14  Ind.  106. 
In  the  latter  case,  it  was  said,  that  "  the  maxim  of  caveat 
emptor  peculiarly  applies  in  such  case.  The  defendant  in 
error  should  have  taken  proper  covenants  to  guaranty  his 
title.  In  a  matter  embracing  neither  fraud  nor  covenant, 
the  purchaser  acts  at  his  own  risk,  and  voluntarily  foregoes 
any  remedy,  if  the  title  should  fail."  The  principle  is 
equally  applicable  to  the  assignment  in  question. 

But,  beyond  this,  the  certificate  shows  on  its  face,  that 
the  rights  of  the  holder  were  subject  to  any  pre-emption 
claim  that  might  be  filed  for  the  land,  within  forty  days 
from  its  date.  Johnson  received  the  certificate,  subject  to 
the  contingency.  When  he  bought  the  certificate,  he  was 
notified  by  the  terms  of  it,  that  a  contingency  might  arise, 
which  would  defeat  the  location.  That  contingency,  it  seems, 
did  arise,  and  it  would  seem  that  he  should  not  now  be 
heard  to  complain  of  it.  But,  still  further,  it  appears  that 
both  parties  were  ignorant  of  the  pre-emption  claim.  Hough- 
ton  did  not  profess  to  know  anything  about  the  matter, 
except  from  the  certificate.  He  refused  to  make  any  war- 
ranty. This,  shows,  clearly  enough,  that  Johnson  bought 
upon  his  own  risk.  Under  such  circumstances,  an  express 
warranty  being  refused,  it  would  be  an  anomaly  if  the  law 
would  imply  one.  If  any  analogy  is  supposed  to  exist  be- 
tween this  case  and  that  of  a  sale  of  personal  property,  that 
analogy  favors  the  defense,  for  in  the  case  of  a  sale  of  chat- 
tels, not  in  the  possession  of  the  seller,  the  law  does  not 
imply  a  warranty  of  title.  Lackey  v.  Stouder^  2  Ind.  876. 
Here,  the  land  was  not  in  the  possession  of  Houghton  at  the 
time  of  the  assignment. 

But  it  is  claimed  that  the  assignment  is  void,  not  being 
in  conformity  to  the  acts  of  Congress,  and,  therefore,  that 
the  plaintifiT  is  entitled  to  recover.  It  is  claimed,  that  two 
witnesses  are  necessary  to  attest  an  assignment    The  act 
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of  March,  1852,  (vide  TT.  S.  Stat,  at  large,  p.  3,  vol.  10,)  pro- 
vides, "  That  all  warrants  for  military  bounty  lands,  which 
have  been,  or  may  hereafter  be  issued,  under  any  law  of  the 
United  StateSy  and  all  valid  locations  of  the  same,  which 
have  been,  or  may  hereafter  be  made,  are  hereby  declared 
to  be  assignable,  by  deed  or  instrument  of  writing,  made 
and  executed  after  the  taking  effect  of  this  act,  according 
to  such  form,  and  pursuant  to  such  regulations,  as  may  be 
prescribed  by  the  Commissioner  of  the  General  Land  OflSce, 
so  as  to  vest  the  assignee  with  all  the  rights  of  the  original 
owner  of  the  warrant,  or  location." 

We  are  not  apprised  whether  the  forms  and  regulations 
prescribed  by  the  commissioner,  as  above  provided  for, 
require  attesting  witnesses  to  an  assignment.  Nothing  on 
this  subject  has  been  shown.  The  assignment  in  question 
being  sufficient,  on  general  principles,  and  Johnson  having 
received  it,  we  think  it  devolves  upon  him  to  show  that  it  is 
not  in  accordance  with  the  forms  and  regulations  prescribed, 
if  such  be  the  fact.  He,  having  shown  nothing  on  this  sub- 
ject, can  not  say  that  the  forms  and  regulations  have  not 
been  complied  with.  But  there  is  another  conclusive  answer 
to  this  position.  Suppose  the  assignment  is  not  in  accord- 
ance with  the  forms  and  regulations  prescribed,  Johnson 
could  not,  for  that  reason  only,  recover  of  Houghton  the 
value  of  the  land,  without,  at  least,  having  first  required 
him  to  execute  an  assignment  in  accordance  with  those 
forms  and  regulations.  Suppose  that,  at  a  time  when  a  seal 
was  necessary  to  a  conveyance,  A  should  have  sold  to  B  a 
piece  of  land,  and  executed  a  conveyance,  regular  in  every 
respect  except  that  the  sealing  was  accidentally  omitted, 
can  B,  thereupon,  sue  A  for  the  price  of  the  land,  without 
first  demanding  a  correction  of  the  mistake?  We  think 
not.  Indeed,  his  only  remedy  might  be  a  proceeding  to 
compel  such  correction.  So  here,  if  the  assignment  lacks 
any  of  the  requirements  of  the  rules  and  regulations,  Johnson 
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should  have  applied  to  Houghton  to  correct  the  error,  be- 
fore bringing  suit  for  the  value  of  the  land. 

It  is  also  urged,  that  there  was  a  mutual  mistake,  in  both 
parties,  as  to  the  title,  which  would  justify  a  rescision.  Mar^ 
tin  V.  McCormicky  4  Seld.  331,  is  a  strong  case,  tending  to 
uphold  this  view.  But  we  doubt  whether,  in  view  of  the 
whole  case,  the  mistake,  as  to  the  title,  was  such  an  one  as 
to  justify  a  rescision.  On  the  supposition,  however,  that  the 
mistake  would  justify  a  rescision,  still,  Johnson  has  not  put 
himself  in  a  position  to  rescind.  Indeed,  he  is  not  trying 
to  rescind  the  contract.  A  contract  can  not,  for  either  mis- 
take or  fraud,  be  rescinded  in  part,  and  affirmed  in  part. 
It  must  be  rescinded  in  totOj  or  not  at  all.  Rinker  v.  Sharp^ 
5  Blackf.  185.  Gatling  v.  Newell^  9  Ind.  572.  Here,  John- 
son  retains  the  money  and  whatever  other  consideration  he 
received  for  the  land  conveyed  by  him  to  Houghton  and 
ParkSj  and  seeks  to  recover  the  value  of  the  land  covered  by 
the  certificate  of  location.  The  suit,  in  short,  is  not  based, 
at  all,  upon  the  supposed  right  to  rescind  the  contract. 

There  is  no  error  in  the  record,  hence  the  judgment 
must  be  affirmed. 

Per  Curiam, — The  judgment  is  affirmed,  with  costs. 

J,  A,  Fay,  for  the  appellant. 

W.  H,  Withers  and  John  Morris,  for  the  appellee. 


»»> 


MuRBAT  and  Another  v.  Mounts  and  Another. 

Where  the  widow  of  a  decedent  is  in  the  possession  and  control  of 
his  real  estate,  and  leases  the  same  for  a  stipulated  rent,  and  before 
the  rent  becomes  due,  under  the  terms  of  the  lease,  such  real 
estate  is  partitioned  between  the  widow  and  other  heirs  of  the 
decedent,  the  tenant  is  only  acoountable  to  the  said  widow  and 
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heirs,  respectiyelj,  for  the  rent,  in  the  proportions  in  which  they 
severally  take  the  real  estate,  and  not  to  the  widow  for  the  whole. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Hanna,  J. — Suit  on  an  agreement  for  the  payment  of  rent 
for  the  use  of  a  tract  of  land  daring  the  year  1860 ;  aver- 
ment of  non-payment. 

Judgment  for  the  defendants. 

The  parties  agreed  to  a  statement  of  facts,  upon  which 
the  Court  found  for  the  defendants,  in  substance,  as  follows : 
"The  execution  of  the  agreement  was  admitted,  and  that 
Mounts  took  possession  of  and  cultivated  the  land,  under  the 
said  agreement,  but  had  not  paid  part  of  the  rent  reserved, 
because,  at  the  time  the  land  was  rented  to  him,  by  said 
female  plaintifi*,  she  was  in  possession  thereof,  as  the  widow 
of  one  Adams ^  who  died  in  possession,  leaving  her  in  pos- 
session, in  1857,  and  who  had,  before  then,  to  wit,  in  1846, 
executed  a  deed,  without  his  said  wife  joining  therein,  to  his 
two  daughters;  that,  at  the  May  term,  1860,  of  said  Court, 
one  of  said  daughters  applied  for  partition  of  said  lands, 
claiming  that  she  was  entitled  to  one-half  of  the  same,  and 
her  sister  to  the  other  half,  subject  to  the  widow's  dower. 
The  plaintiffs  herein,  answered,  and  admitted  the  facts  stated, 
and  asked  that  the  widow's  dower  be  set  off.  The  other 
sister,  being  a  non-resident,  was  notified  by  publication. 
The  Court,  at  said  term,  ordered  partition,  etc.,  in  accord- 
ance with  said  petition  and  cross-petition,  and  appointed 
commissioners,  whose  report  was,  at  the  September  term, 
confirmed;  that  Mounts  paid  the  plaintiffs  the  amount  of 
rent  due  on  the  part  set  off  to  the  widow,  and  paid  the 
daughter  who  applied  for  partition,  the  rent  for  the  part  set 
off  to  her,  and  refused  to  pay  for  the  balance  of  the  land 
set  apart  to  the  absent  daughter,  being  about  fifty  dollars, 
because  of  the  want  of  authority  in  the  plaintiffs,  to  receive 
the  same." 
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By  the  coDtract,  the  rent  was  to  be  paid  on  the  25th  day 
of  December,  1860. 

Should  the  plaintifia  have  recovered  on  these  facts;  and, 
if  yea,  were  the  pleadings  in  a  condition  to  authorize  a 
judgment? 

It  has  been  held,  that  the  heirs,  not  the  widow,  have  the 
right  to  control  real  estate,  (except  as  named  in  the  statute,) 
upon  the  death  of  the  ancestor,  until  dower,  when  dower  is 
assignable,  has  been  set  apart.  Williamson  v.  Ash,  7  Ind. 
495.  But,  by  sec.  17,  p.  250,  1  R.  S.,  it  is  provided,  that, 
under  certain  circumstances,  one-third  of  the  real  estate  of 
a  deceased  husband  shall  descend  to  the  widow.  It  has  been 
held,  under  this,  that  she  takes,  as  heir  of  her  husband. 
Franiz  v.  Harrow^  18  Ind.  508.  Johnson  v.  Lybrooky  16  Id. 
474.  Sec.  110,  p.  273,  2  R.  S.,  gives  the  administrator,  if 
there  is  "  no  heir  or  devisee  "  present,  etc.,  the  right  to  take 
possession,  and  receive  rents,  etc. 

It  is  thought  that,  perhaps,  any  one  heir  might  take  pos- 
session, in  behalf  of  himself  and  all  others.  The  widow,  as 
before  noticed,  is  an  heir. 

The  facts  in  this  case,  admitted,  show  that  the  deceased  was 
in  possession  at  the  time  of  his  death,  and  left  the  widow  in 
possession,  who  held  the  same  until  the  partition  named. 

Whether  the  widow,  or  any  other  one  heir,  where  there 
are  several,  can  legally  take  possession  of  the  whole,  and 
lease  and  receive  rents  therefor,  is  a  question  we  need  not 
look  into,  because  it  is  shown,  that  at  the  time  of  the  par- 
tition, the  rents  reserved  had  not  accrued,  became  due,  by 
the  contract ;  that  the  widow  had  received  the  portion  due 
upon  the  part  set  apart  to  her;  consequently,  her  right  to 
control  the  balance  of  the  real  estate,  and  receive  rents 
therefor,  ceased,  and  the  tenant  was  accountable  to  others 
for  said  occupancy.  Page  v.  Lashleyy  15  Ind.  153.  That  the 
tenant  could  show  that  fact,  see  Kinney  v.  Doe^  8  Blackf. 
350 ;  Casey  v.  Gregory^  18  B.  Mon.  507. 
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This  may  be,  and,  perhaps  is,  in  conflict  with  the  case  of 
Uft  V.  Secrestf  1  Ind.  512,  unless  the  latter  can  be  sustained 
on  the  ground  that  the  administrator  had  authority,  under 
the  statute,  to  rent  lands,  and  appropriate  the  rents  to  the 
discharge  of  debts. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

William  SingletoUy  for  the  appellants. 

Francis  T.  Hordj  for  the  appellees. 
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Stephens  and  Others  v.  Benson. 

The  case   of  Snowden  et  al,  v.  Wilas  et  aZ.,  in  this  yolume,  fol- 
lowed. 

Suit  for  oyerflowing  land.  The  defendant  answered,  setting  up  an 
unsealed  and  unacknowledged ,  but  signed  and  recorded,  contract  in 
writing,  made  between  the  plaintiff's  grantor  and  others,  and  the 
defendants,  as  follows :  "  Whereas,  A,  B,  and  C,  contemplate  erect- 
ing a  dam  across  the  Tippecanoe  river,  about  six  miles  below  Win- 
nemaCj  near  B's,  on,  etc.,  in  section  9,  etc.,  and  contemplate  the 
erection  of  mills  below  said  dam,  to  the  hight  of  six  feet;  and 
whereas,  we,  the  occupants  and  owners  of  lands  adjoining  and  con- 
tiguous to  said  proposed  dam,  and  to  the  river  above  said  dam, 
likely  to  be  affected  by  back-water  from  said  project,  and  erection 
of  such  proposed  mills,  of  public  utility ;  therefore,  to  encourage 
the  said  A,  B,  and  C,  in  such  undertaking,  we  do  hereby  assent 
and  agree,  that  said  men,  or  any  of  them,  or  their  substitutes,  or 
assigns,  or  heirs,  may  erect  such  dam,  to  the  hight  aforesaid,  and 
for  ourselves,  and  heirs,  and  assigns,  do  waive  and  release  all  dam- 
ages that  may  ensue  from  the  erection  of  such  dam,  and  from  back- 
water caused  by  the  dam ;  *'  and  further  averred,  that,  under  it,  the 
dam  and  mills,  costing  thirteen  thousand  dollars,  were  erected; 
tliat  one  thousand  dollars  had  been  expended  on  the  dam  at  the 
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time  the  pluntiff  purchased  the  land ;  that  he  had  notice,  and  stood 
by  and  saw  said  ezpenditares,  and  paid  one  tlionsand  five  hundred 
dollars,  etc.,  of  Said  purchase  money,  after  said  work  was  com- 
pleted,  etc. 
Held,  that  said  answer  set  up  a  good  bar  to  the  action. 

APPEAL  from  the  Pulaski  Circuit  Court. 

Hanna,  J. — Suit  for  overflowing  lands  by  the  erection  of 
a  mill-dam. 

Answer,  Setting  up  an  unsealed,  unacknowledged,  but 
signed  and  recorded  instrument  in  writing,  made  by  Hally 
the  grantor  of  Benson j  the  plaintiflT,  as  follows : 

"  Whereas,  John  Stephens^  James  C.  Shultz,  and  Don.  Shorty 
contemplate  erecting  a  dam  across  the  Tippecanoe  rivevy  about 
six  miles  below  WinnemaCy  near  Esquire  Brown^Sy  on  lota 
Nos.  3  and  6,  in  section  9,  township  29,  north,  of  R.  2,  west^ 
and  contemplate  the  erection  of  mills  below  said  dam,  to  the 
hight  of  six  feet;  and  whereas,  we,  the  undersigned,  the 
occupants  and  owners  of  lands  adjoining  and  contiguous  to 
said  proposed  dam,  and  to  the  river  above  said  dam,  likely 
to  be  aftected  by  back-water  from  said  project,  and  erection 
of  such  proposed  mills,  of  public  utility,  therefore,  to  encour- 
age the  said  Stephens^  ShultZy  and  Short,  in  such  undertaking, 
we  do  hereby  assent  and  agree,  that  these  gentlemen,  or  any 
of  them,  or  their  substitutes,  or  assigns,  or  heirs,  may  erect 
Buch  dam  to  the  hight  aforesaid,  (six  feet,)  and  for  ourselves, 
and  heirs,  and  assigns,  do  waive  and  release  all  damages 
that  may  ensue  from  the  erection  of  such  dam,  and  from 
back-water  caused  by  the  same.    Nov.  22,  1849." 


It  is  averred  that,  under  it,  the  dam  and  mills,  costing 
thirteen  thousand  dollars,  were  erected;  that  one  thousand 
dollars  of  said  expense  had  been  incurred  on  said  dam,  at 
the  time  the  plaintiff  purchased  of  Hall;  that  he  had  notice, 
and  stood  by  and  saw  said  expenditures,  and  paid  fifteen 


KOYEMBEB  TERM,  1862.  809 

Stephens  »nd  Otiien  v,  Benson. 

hundred  dollars,  etc.,  of  Bald  purchase  money,  after  said 
work  was  completed,  etc. 

A  demurrer  was  sustained  to  this  answer,  which  ruling 
raised  the  only  point  presented  in  the  case. 

It  is  urged,  that  the  instrument  set  out  is  a  direct,  posi- 
tive grant  of  an  incorporeal  hereditament,  and  operative, 
under  the  statute  of  March  1,  1855,  and  that  of  December 
23, 1858,  notwithstanding  that  of  and  concerning  real  prop- 
erty; 1  B.  S.,  p.  233;  as  between  the  parties,  and  their 
privies  by  blood  or  purchase. 

The  instrument  is  not  a  grant,  but  is  more  in  the  form 
of  a  license  to  do  certain  things,  which  might  affect  the 
interest  of  the  person  giving  said  license. 

The  next  question  is,  whether,  in  view  of  the  statute 
requiring  the  conveyance  of  land,  or  any  interest  therein, 
to  be  by  deed,  acknowledged,  etc.,  the  writing  herein  is  void, 
or  otherwise,  as  against  the  grantees  of  said  land.  Perhaps 
the  instrument  was  intended  to  possess  the  persons,  therein, 
named,  of  an  interest  in  said  lands ;  let  it  be  termed  a  servi* 
tude,  an  easement,  or  an  incorporeal  hereditament,  it  mat- 
ters not  which.  It  was  intended  to  give  the  right  to  flow 
the  said  lands,  if  the  erection  of  the  dam  would  do  so.  It 
is  sufficiently  shown  in  the  answer,  that  the  defendants 
expended  money,  upon  the  faith  of  said  license,  with  the 
knowledge  of  said  plaintiff,  to  bring  this  case  within  the 
reasoning  in  that  of  Snowden  ei  al.  v.  WUds  et  al.y  at  this 
term :  and  for  said  reasons  it  is  reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

2>.  D.  Pratty  for  the  appellants. 

Vol.  XIX.— 47 
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C&AWFO&D  and  Others  v.  Martin. 

On  an  appeal,  firom  a  judgment  of  an  inferior  Court,  for  a  refusal  to 
grant  a  new  trial  on  the  ground  of  newly-discovered  evidence,  the 
record  should  contain  the  evidence  given  on  the  trial  below,  in 
order  that  this  Court  may  be  able  to  determine,  whether  the  newly- 
discovered  evidence,  if  admitted  on  another  trial,  would  produce 
a  different  result ;  otherwise,  this  Court  will  not  reverse  the  judg- 
ment below. 

APPEAL  from  the  Btish  Common  Pleas. 

Per  Curiam. — Martirij  who  was  the  plaintiff,  sued  John 
Foster^  William  Crawford,  Margaret  Fraziery  and  Joseph  Ham- 
tlton,  in  replevin^  to  recover  a  brick-kiln.  Foster  was  de^ 
faulted.  The  other  defendants  appeared  and  answered : 
1.  By  a  denial.  2.  Property  in  themselves,  etc.  The  issues 
were  tried  by  the  Court,  who  found  for  the  plaintiff,  and 
judgment  was,  accordingly,  rendered,  etc.  The  record  shows 
that,  at  that,  the  October,  term  of  said  Court,  in  the  year 
1858,  being  the  term  next  after  the  trial  and  judgment, 
Orawford  and  FrazieVf  two  of  the  defendants,  moved  for  a 
new  trial,  on  two  grounds :  1.  That  the  decision  is  unsus- 
tained  by  the  evidence.  2.  That  they,  the  defendants,  "  have 
newly-discovered  evidence,  material  for  them,  which  they 
could  not,  with  reasonable  diligence,  have  discovered  and 
produced  at  the  trial."  The  latter-assigned  cause  is  sus- 
tained by  an  affidavit,  which  points  out,  specifically,  the 
newly-discovered  evidence;  but  the  evidence  given  on  the 
trial  is  not  in  the  record  before  us,  and  we  are,  therefore, 
unable  to  say,  whether  the  new  evidence,  if  allowed  on 
another  trial,  would  produce  a  different  result.  Simpson  v. 
Wilson,  6  Ind*  474.  Hull  v.  Kirkpatrick,  4  Ind.  637.  The 
second  alleged  ground  is  not,  therefore,  sufficient  cause  for 
a  new  trial.  And  the  first  ground,  viz. :  <^  That  the  decis- 
ion is  unsustained  by  the  evidence/'  is  equally  unavailing^ 
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because  the  evidence,  ae  we  have  seen,  is  not  before  us ;  and, 
moreover,  that  cause  can  not  be  assigned  after  the  term  at 
which  the  trial  was  had. 

The  judgment  is  affirmed,  with  five  per  cent  damages, 
and  costs. 

jB.  L.  WaJpole  and  S.  W.  Bobinsorif  for  the  appellants. 

L.  Seztouj  for  the  appellee. 
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This  Gonrt  will  not  disturb  the  judgment  of  a  Court  below,  where  it 
is  not  manifestly  wrong,  and  the  eTidence  tends  to  sustain  it. 

APPEAL  from  the  Daviess  Circuit  Court. 

Per  Curiam. — This  was  an  action  by  the  appellees,  who 
were  the  plaintiffs  against  Samuel  H.  Eaton  and  WiUiam 
Wilson,  to  foreclose  a  mortgage  on  real  estate  in  Daviess 
county.    The  complaint  alleges  these  facts : 

On  the  11th  of  October,  1860,  the  defendant,  Wifeon,  by 
his  promissory  note  of  that  date,  promised,  on  or  before  the 
25th  of  December,  1861,  to  pay  to  the  order  of  one  Josiah 
Mongor,  seven  hundred  and  seventy^seven  dollars,  for  value 
received.  This  note  was  given  for  a  part  of  the  purchase 
money  of  said  real  estate,  which  was,  at  the  time  it  was 
pven,  sold  and  conveyed  by  Mongor  to  Wilson,  and,  in  order 
to  secure  the  payment  of  the  note,  Wilson  executed  the 
mortgage  to  Mongor,  who  assigned  it  to  the  plaintiffs.  After 
the  execution  of  the  mortgage,  and  before  the  assignment 
thereof,  viz.:  on  the  20th  of  March,  1861,  Wilson,  the  mort- 
gagor, sold,  and,  by  deed  in  fee,  conveyed  the  mortgaged 
premises  to  the  defendant,  Samuel  H,  Eaton,  which  deed 
was  duly  recorded  on  the  8th  of  April,  then  next  ensuing; 
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but  the  mortgage  was  not  recorded  until  the  24th  of  Feb- 
ruary^ 1862.  It  is,  however,  averred,  that  EatoUj  at  the  time 
he  purchased  the  land,  and  long  previous  thereto,  had  full 
and  actual  notice  of  the  existence  of  the  mortgage,  and  of 
its  lien  on  said  land,  etc.  Wilson^  one  of  the  defendants,  was 
defaulted;  Eaton  appeared  and  answered:  1.  By  a  denial. 
2.  That  MongoVy  after  he  received  the  mortgage,  left  it  with 
Wilson^  the  alienee  and  mortgagor  of  the  land,  as  his  agent, 
with  instructions  to  him,  Wilson^  as  such  agent,  to  sell  the 
same  land,  to  enable  him  to  pay  the  note;  and  further,  he, 
MongoTy  instructed  his  said  agent,  that,  if  he  could  sell,  before 
the  mortgage  and  note  matured,  then,  and  in  that  case,  the 
mortgage  was  not  to  be  recorded,  and  was  to  be  held  can- 
celed, and  fully  discharged;  and  the  defendant  avers,  that^ 
on  the  21st  of  March,  1851,  he  purchased  the  land,  described 
in  the  mortgage,  of  WilsoUj  the  aforesaid  agent,  for  a  valu- 
able consideration,  to-wit:  the  sum  of  one  thousand  five 
hundred  dollars,  without  any  notice,  whatever,  of  said  mort- 
gage, except  as  aforesaid,  etc. 

The  plaintiffs  replied,  by  a  general  denial,  and,  also^ 
specially,  as  follows: 

That  Eaton  purchased  the  real  estate  described  in  the 
mortgage  of  Wifoon,  with  fiill  knowledge  of  the  existence  of 
the  mortgage,  and  of  the  lien  upon  the  land,  etc. 

The  Court  tried  the  issues,  and  found  for  the  plaintiffi; 
and  having  refused  a  new  trial,  rendered  judgment,  etc. 

The  record  contains  the  evidence,  and  the  only  question 
to  be  considered  is.  Does  the  evidence  sustain  the  finding? 
The  weight  of  it  is,  that  Eaton,  when  he  purchased,  had 
notice  of  the  existence  of  the  mortgage,  but  in  relation  to 
the  other  point,  viz. :  Whether  Monger  instructed  WUson  to 
dell  the  land,  it  is  very  conflicting.  It  was,  however,  for  the 
Court,  sitting  as  a  jury,  to  weigh  the  evidence,  and  reconcile 
the  conflict.  And,  its  conclusions,  in  this  instance,  not  being 
manifestly  wrong,  we  are  not  inclined  to  disturb  the  findings. 
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The  jadgment  is  affirmed,  with  co^ts  and  two  per  cent, 
damages. 
R.  A.  ClementSy  8en.y  for  the  appellant 
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Judgment  on  an  agreed  statement  of  facts,  substantially,  as  follows : 
The  land  in  controversy  is  part  of  ten  sections  reserved  to  A,  an 
Indian^  by  treaty,  in  1832,  between  the  United  States  and  the  Pot- 
tajuoattamie  Indians,  The  lands  were  to  be  selected  under  the 
direction  of  the  President.  A  died  in  1834,  leaving  two  children 
and  heirs,  B  and  C,  who  conveyed  to  the  plaintiff's  vendors.  In 
1838  the  selections  of  lands  were  made,  and  patents  issued  to  A, 
which,  it  is  conceded,  vested  the  title  in  the  plaintiff's  vendors, 
and  it  is  conceded  that  the  plaintiffs  have  title,  unless  their  ven- 
dors divested  themselves  of  title  by  the  following  agreement, 
entered  into  between  them  and  D,  the  commissioner  appointed  to 
make  the  locations,  to-wit:  ^'Agreement  between  E  and  F,  and  G- 
and  H,  of  the  first  part,  and  D,  of  the  second  part,  witnesseth, 
that,  whereas,  said  parties  have  conflicting  claims  upon  ten  sec- 
tions of  land,  reserved,  in  1832,  by  treaty,  to  A,  now  deceased, 
and  the  same  having  been  inherited  by  his  two  sons,  B,  the  elder, 
and  0,  the  younger,  brother.  The  said  E  and  F,  and  G  and  H, 
of  the  first  part,  relinquish  and  abandon  all  claim  which  they  have 
upon  the  undivided  half  of  said  ten  sections,  inherited  by  said  C, 
the  younger  brother;  and  the  said  D,  the  second  party,  on  his 
part,  in  like  manner,  relinquishes  and  abandons  all  claim  which  he 
has  upon  the  undivided  half  of  said  ten  sections,  inherited  by  said 
B,  adult  heir  of  said  A.  For  the  purpose  of  effecting  a  division 
of  said  sections,  the  following  agreement  is  consented  to  by  said 
party  of  the  first  part,  and  said  party  of  the  second  part,  provided 
and  conditioned,  that  the  same  shall  be  confirmed  and  approved 
by  the  proper  court,  or  courts,  having  jurisdiction  thereof,  when 
legal  partition  and  division  thereof  shall  be  made,  to-wit : ''    Here 


874  SUPREME  COUKT  OF  INDIAKA, 

Brown  v.  Swing  and  Others. 

follow  the  Btipulations  as  to  \he  division,  specifying  tbe  land  in 
controversy,  among  others,  to  be  taken  as  the  share  of  sud  C, 
and  by  the  terms  of  the  agreement  to  go  to  D.  The  agreement 
then  proceeds:  '^Said  parties  mutually  agree  to  ask  and  solicit 
said  court,  in  a  reasonable  time,  to  confirm  the  aforesaid  partition, 
or  to  have  commissioners  appointed  to  make  partition  thereof 
according  to  law.  The  considerations  of  this  agreement  are  a 
compromise  and  settlement  by  mutual  relinquishment,  as  aforesaid, 
of  the  parties'  conflicting  claims  upon  said  ten  sections,  the  condi- 
tions and  stipulations  aforesaid,  and  six  hundred  dollars,  secured 
to  be  paid  by  said  D,  to  said  party  of  the  first  part."  Signed. 
It  was  further  agreed,  that,  after  the  execution  of  the  above  instru- 
ment, D  executed  a  conveyance  of  the  land  in  controversy  to  the 
defendant,  and  that  he,  D,  has  since  died ;  and  also,  that  the  sole 
consideration  for  the  execution  of  the  above  agreement  was  another 
agreement,  executed  by  D  concurrently  therewith,  which  is  also 
set  out,  but  need  not  be  copied  here.  This  last-mentioned  agree- 
ment, signed  by  D,  recites  that  he  had  been  appointed  locating 
commissioner,  and  that  he  was  satisfied  that  E,  F,  and  others, 
naming  them,  were  purchasers  and  owners  of  certain  reservations ; 
it  then  proceeds  to  make  the  locations,  and  then  stipulates,  among 
other  things,  as  follows:  *^A11  of  which  said  selections,  and  loca- 
tions, I  will  report  to  the  proper  land-officers,  and  will,  if  no  legal 
objections  to  the  same  are  found  to  exist,  then  report  the  same  to 
the  Secretary  of  War,  or  the  President  of  the  United  Stately  and 
desire  the  same  confirmed ;  or,  should  such  objections  be  raised  as 
prevent  the  confirmation  of  these  selections,  then  the  said  persons 
interested  may  select  other  lands,  which  I  will  report,  etc.;  nor 
will  I  allow  any  other  person  or  reservee  to  interfere  with  the  selec- 
tions these  individuals  make,  but  will  see  that  their  selections  are 
confirmed,"  etc. 
Heldy  that  the  contract  and  facts  set  out  did  not  constitute  an  exe- 
cuted, but  merely  an  executory  agreement;  and  that,  in  determin- 
ing whether  the  agreement  should  be  held  to  be  executed  or 
executory,  the  facts,  that  it  was  not  under  seal,  and  contained  no 
words  of  inheritance,  together  with  its  other  provisions,  were  enti- 
tled to  consideration. 
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APPEAL  from  the  Kqsciusko  Circuit  Court. 

WoBDENy  J. — Suit  by  the  appellees  agaiust  Brown^  to  re- 
cover a  quarter  section  of  land.  Finding  and  judgment  for 
the  plaintiffs.  The  cause  was  submitted  on  an  agreed  state- 
ment of  the  facts. 

The  following  are  the  material  facts  agreed  upon:  The 
land  in  controversy  is  a  part  of  the  ten  sections  reserved  to 
Auh-bee-nauh'beey  by  the  treaty  of  the  27th  of  October,  1832, 
between  the  United  States  and  the  Pottawattamie  Indians. 
These  lands  were  to  be  selected  under  the  direction  of  the 
President  of  the  United  States.  Sec.  7|  U.  S.  Stat,  at  large, 
p.  899.  The  reservee,  Avb-hee-naub-bee,  died  in  the  year 
1834,  leaving  two  children  and  heirs,  called  Paw-koo^shuck 
and  Shaw-gowk-shuckj  who  conveyed  to  the  plaintiffs'  vendors. 
In  1838,  the  selection  having  been  made,  a  patent  issued  to 
Aub'bee-naub'beey  which,  it  is  conceded,  vested  the  title  in  the 
plaintiffs'  vendors;  and,  it  is  conceded,  that  the  plaintiffs 
have  title,  unless  their  vendors  divested  themselves  of  title 
by  the  following  agreement,  entered  into  between  them  and 
John  T.  DouglasSj  the  commissioner  appointed  to  make  the 
locations.    The  agreement  is  as  follows,  viz. : 

"  Agreement,  between  Ewingy  Walker  ^  Co.,  and  A.  Ham- 
ilton  ^  Co.j  of  the  first  part,  and  John  T.  Douglass  of  the 
second  part,  witnesseth,  that,  whereas,  the  said  parties 
aforesaid,  have  conflicting  claims  upon  ten  sections  of  land, 
reserved  in  the  treaty  of  the  Tippecanoe^  of  the  27th  of 
October,  1832,  to  Aub-bee-navb-bee^  now  deceased,  and  the 
same  having  been  inherited  by  his  two  sons,  to-wit:  Paw- 
koO'Shuckj  the  eldest,  and  Shaw-gowk-shucky  the  youngest 
brother.  The  said  Ewing^  Walker  ^  Co.^  and  the  said  Allen 
Hamilton  ^  Co.j  of  the  first  part,  as  aforesaid,  relinquish 
and  abandon  all  claim  which  they  have  upon  the  undivided 
half  of  said  ten  sections,  inherited  by  said  Shaw-gowk- 
shuckf  younger  brother,  as  aforesaid,  and  the  said  John  T. 
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DauglasSy  party  of  the  second  part,  as  aforesaid,  on  his  part, 
in  like  manner  relinquishes  and  abandons  all  claim  which  he 
has  upon  the  undivided  half  of  said  ten  sections,  inherited 
foy  said  Paw-koo-shuck^  adult  heir  of  said  Ayib-bee-naub-hee,  a6 
aforesaid.  For  the  purpose  of  effecting  a  division  of  said 
ten  sections,  the  following  arrangement  is  consented  to  by 
said  party  of  the  first  part,  and  said  party  of  the  second 
part,  provided  and  conditioned,  that  the  same  shall  be  con- 
firmed and  approved  by  the  proper  Court,  or  Courts,  having 
jurisdiction  thereof,  when  legal  partition  and  division  thereof 
shall  be  made,  to-wit:"  Here  follow  the  stipulatione  as  to 
the  division,  specifying  the  land  in  controversy,  among 
-others,  to  be  taken  as  the  share  of  Shaw-gowkshuckj  and  by 
the  terms  of  agreement,  to  go  to  Douglass.  The  agreement 
then  proceeds:  '^said  parties  mutually  agree  to  ask  and 
solicit  said  Courts,  in  a  reasonable  time,  to  confirm  the 
aforesaid  partition,  or  to  have  commissioners  appointed  to 
make  partition  thereof  according  to  law.  The  considera- 
tions of  this  agreement  are  a  compromise  and  settlement  by 
mutual  relinquishment,  as  aforesaid,  of  the  parties'  conflict- 
ing claims  upon  said  ten  sections  of  land,  the  conditions 
and  stipulations  aforesaid,  and  six  hundred  dollars,  secured, 
to  be  paid  by  said  John  T,  Douglass^  to  said  party  ef  the 
first  part.  In  testimony  whereof,  the  said  parties  have  here- 
tinto  subscribed  their  names,  this  16th  day  of  October,  A.  D. 
1886.  "  EwiNo,  Walkbr  k  Co., 

^^ Logansport^  Ind.  "A.  Hamilton  &  Co., 

**  Attest :  "  John  T.  Douolasb. 

"Georqb  p.  Smith, 

«  J.  H.  KiNTNER." 

It  was  further  agreed,  that  after  the  execution  of  the 
above  instrument,  Douglass  executed  a  conveyance  of  the 
land  in  controversy  to  the  defendant,  and  that  he,  Douglass^ 
kaa  since  deceased.    It  is,  also,  agreed,  that  the  sole  consid- 
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eration  for  tbe  execution  of  the  above  agreement,  was 
another  agreement  executed  by  Douglass  concurrently  there-' 
with,  which  last-mentioned  agreement  is  also  set  out,  but 
need  not  be  copied  in  this  opinion.  This  last-mentioned 
agreement,  signed  Douglass^  recites,  that  he  had  been 
appointed  locating  commissioner,  and  that  he  was  satisfied 
that  JSwingj  Walker^  and  others,  naming  them,  were  pur- 
chasers and  owners  of  certain  reservations ;  it  then  proceeds 
to  make  the  locations,  and  then  stipulates,  among  other 
things,  as  follows : 

^^'AU  of  which  said  selections  and  locations  I  will  report 
to  the  proper  land-officers,  and  will,  if  no  legal  objections 
to  the  same  are  found  to  exist,  then  report  the  same  to  the 
Secretary  of  War,  or  the  President  of  the  United  States^  and 
desire  the  same  confirmed;  or  should  such  objections  be 
raised  as  prevent  the  confirmation  of  these  selections,  then 
the  said  persons  interested  may  select  other  lands,  which  I 
will  report,  etc.;  nor  will  I  allow  any  other  person  or 
reservee  to  interfere  with  the  selections  these  individuals 
make,  but  will  see  that  their  selections  are  confirmed,  etc." 

It  is  claimed,  that  the  transaction  amounts  to  this :  that 
DouglasSj  as  locating  commissioner,  made  certain  favorable 
locations,  and  agreed  to  report  them  to  the  proper  depart- 
ment, and  recommend  their  confirmation,  in  consideration 
of  which,  the  parties  of  the  first  part  to  the  agreement 
agreed  to  release  to  Douglass  one-half  of  the  land  reserved 
to  Aub'hee-naub'bee^  under  the  assumption  that  Douglass  had 
a  conflicting  claim;  that  this  agreement  was  contrary  to 
public  policy,  and,  therefore,  utterly  void.  If  this  was  the 
character  of  the  transaction,  the  agreement  would  seem  to 
be  void. 

It  is  laid  down,  that  '^all  secret  agreements,  which  are 

founded  upon  violations  of  public  trust  or  confidence,  are 

void.    Where,  therefore,  a  person  occupying  a  public  office 

agrees,  for  a  reward,  to  exercise  his  official  influence  in 

Vol.  XIX.— 48 
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questions  affecting  both  public  and  private  rights^  so  as  to 
bring  about  the  private  advantage  of  persons  interested,  the 
contract  would  be  void."    1  Story  on  Con.,  p.  705,  sec.  576. 

But,  if  such  be  the  case,  the  parties  would  seem  to  be  in 
pari  ddicto.  If  the  agreement  in  question  be  deemed  to  be 
an  executed  one,  whereby  the  title  to  the  land  in  question 
passed  from  the  parties  of  the  first  part  to  Douglassj  a  Court, 
it  would  seem,  would  not  lend  its  aid,  either  to  them,  or 
their  vendees,  to  get  rid  of  the  conveyance  thus  made.  If, 
on  the  other  hand,  the  agreement  be  deemed  executory 
merely,  the  Court  would  not  lend  its  aid,  either  to  Douglass^ 
or  his  vendees,  to  enforce  it.  The  law  would  not,  probably, 
lend  its  aid  to  either  party,  but  leave  them  where  it  found 
them.  Vide  Swain  v.  Bussett^  10  Ind.  488.  But  upon  these 
points  we  need  make  no  decision,  for  the  reason  that  the 
defendant  below  stood  upon  his  supposed  legal  title,  derived 
from  Douglass.  He  did  not  ask  or  seek  the  aid  of  the  Court, 
to  give  him  any  benefit  under  the  agreement,  as  an  execu- 
tory one.  He  stood  upon  the  agreement,  as  an  executed 
one,  vesting  the  title  in  Douglass. 

The  question  recurs,  Whether  the  agreement  should  be 
deemed  executed^  and  as  vesting  the  title  in  Douglass^  or 
whether  it  should  be  deemed  executory  merely. 

We  may  remark  in  passing,  that,  if  the  agreement  be 
deemed  executed,  and  as  vesting  title  in  Douglass,  we  can 
not  see  how  it  would,  in  the  least,  benefit  the  defendant,  for 
the  reason  that  it  would  convey  but  a  life  estate.  The  estate 
conveyed  terminated  with  the  life  of  Douglass.  There  are 
no  words  of  inheritance  in  the  agreement,  as  that  the  land 
was  conveyed  to  Douglass  and  his  heirs.  Without  such 
words,  as  the  law  stood  at  the  date  of  the  contract,  a  life 
estate  only  passed.  Clearwater  v.  Bose,  1  Blackf.  187.  4 
Kent.  Com.,  p.  5.  This  rule  does  not  apply  to  conveyances 
by  joint-tenants,  tenants  in  common,  or  co-parceners,  to  their 
co-tenants.    Id.y  p.  7.    But  the  parties  to  the  agreement  did 
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not  claim,  nor  does  the  agreement  purport  that  they  held  in 
common,  or  as  joint-tenants,  or  co-parceners,  but  that  they 
had  ^'conflicting  claims"  upon  the  land.  There  is  no  con- 
flid  between  the  rights  of  joint-tenants,  etc.,  but  the  rights 
of  one  are  perfectly  consistent  with  the  rights  of  each  of  the 
others.  It  may  be  observed  here,  however,  that  if  the 
agreement  be  deemed  executory,  it  may  be  construed  as  an 
agreement  to  convey  the  fee.    Id. 

The  agreement  in  question  is  neither  sealed  nor  acknowl- 
edged. Nor,  although  an  acknowledgment  was  not  essential, 
yet,  as  the  law  then  stood,  a  seal  was  essential  to  an  instru- 
ment conveying  real  estate.  Without  an  instrument  under 
the  seal  of  the  grantor,  the  title  could  not  pass.  Swiston  v. 
ITie  Junction  Railroad  Co,y  7  lud.  597.    4  Kent.  583. 

We  have  some  curative  statutes,  validating  conveyances 
in  certain  cases,  executed  without  a  seal.  Vide  Culbertson  v. 
Parker^  15  Ind.  234.  We  need  not  determine  whether  those 
statutes  are  applicable  to  the  instrument  in  question,  as  we 
think  the  agreement  should  be  held  executory  merely,  on 
other  grounds  than  simply  the  want  of  a  seal.  We  think, 
however,  that  the  want  of  a  seal,  when  by  law  it  was  essen- 
tial to  the  conveyance  of  real  estate,  and  the  want  of  an 
acknowledgment,  when  that  was  customarily  appended,  so 
as  to  entitle  the  instrument  to  record,  are  circumstances  to 
be  considered,  in  connection  with  the  terms  of  the  instru- 
ment, in  determining  whether  the  parties  intended  to  pass 
the  title  in  presentiy  or  whether  they  intended  that  the 
agreement  should  be  executory  merely. 

The  operative  words  of  the  agreement  are  "relinquish 
and  abandon."  These  words  are  neither  apt  nor  expressive 
to  convey  the  idea  of  a  grant,  or  the  passing  of  title  from 
one  to  another.  Had  the  parties  been  joint-tenants,  or  ten- 
ants in  common,  the  words  would  have  been  more  appro- 
priate; and  perhaps,  thou^  we  do  not  so  decide,  they 
would  be  sufficient  in  the  present  case,  were  there  no  other 
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coneiderations  that  enter  into  the  qnestion.  The  instrument 
must  be  taken  altogether,  in  order  to  determine  its  legal  effect 
The  parties  to  the  instrument,  after  stating  that  they  had 
conflicting  claims  to  the  land,  mutually  relinquish  and  aban- 
don to  the  other  their  claims  to  one-half  thereof.  They 
then  stipulate,  that,  for  the  purpose  of  making  a  division, 
they  enter  into  an  arrangement  by  which  each  party  is  to 
have  certain  specific  land.  All  this,  however,  as  we  construe 
the  instrument,  is  upon  the  condition  that  the  same  shall  be 
approved  by  the  proper  court,  or  courts,  having  jurisdiction 
thereof,  when  legal  partition,  or  division  thereof,  shall  be 
made.  The  approval  stipulated  for,  it  appears,  has  never 
been  had.  The  relinquishment  and  abandonment  depended 
as  much  upon  the  condition  of  approval  as  did  the  division 
agreed  upon.  The  approval  of  the  proper  court  was  to  be 
afterward  procured.  The  parties  contemplated,  that  the  title 
to  the  portions  taken  by  each  should  be  made  secure  to  them 
by  the  approval  and  confirmation  of  the  proper  court.  Had 
the  parties  not  agreed  upon  the  portions  to  be  taken  by 
each,  we  can  not  say  that  they  would  have  relinquished  and 
abandoned  their  claims  to  any  portion.  We  can  not  say, 
keeping  in  view  the  terms  of  the  instrument,  that  the  par- 
ties meant  by  it  to  divest  themselves  of  title  to  one-half 
the  land,  immediately  and  absolutely,  whether  the  division 
agreed  upon  should  be  "approved''  or  not.  It  is  to  be 
inferred,  that  the  securing  of  the  title,  by  the  approval  of 
the  proper  court,  to  the  portion  taken  by  each,  was  the 
inducement  to  the  relinquishment  of  all  claim  to  the  other 
portion.  The  relinquishment  and  abandonment,  then,  as  well 
as  the  division  agreed  upon,  were  to  depend  upon  a  future 
event,  viz. :  the  approval  provided  for.  This  view  of  the 
instrument,  coupled  with  the  fact  that  it  lacks  an  essential 
requisite,  and  one  of  the  usual  formalities  of  a  conveyance, 
satisfy  us  that  it  should  not  be  construed  to  vest  title  imme- 
diately in  Douglass;  but,  on  the  contrary,  that  it  should  be 
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deemed  an  executory  agreement  merely.    It  follows,  that  the 
judgment  below  is  right,  and  must  be  affirmed. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

Edgar  Haymond  and  Moses  JenkinsoUj  for  the  appellant. 

J2.  and  J.  Brackinridge^  for  the  appellees. 
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MiTOHBLL  V.  The  Statb. 

An  information  for  larceny,  which  ayers,  "  that  the  defendant  is  now 
confined  in  the  jail  of  Floyd  county,  charged  with  the  felony 
herein  set  forth,  and  that  he  has  not  been  indicted  by  any  grand 
jury  of  said  county,"  is  suJQEicient  to  show  jurisdiction  in  the  Court 
of  Common  Pleas  to  try  the  cause. 

The  11th  section  of  the  Common  Pleas  Act  has  not  been  so  far 
repealed  by  implication,  as  that  it  may  not  be  the  subject  of 
amendatory  legislation.     It  has  only  been  modified,  not  repealed. 

APPEAL  from  the  Floyd  Common  Pleas. 

WoBDEN,  J. — Information  against  the  accused  for  larceny. 
Plea  of  not  guilty  and  judgment. 

It  is  not  disputed,  that  the  information  and  affidavit  prop- 
erly charge  the  offense;  hence,  no  question  can  properly 
arise  here,  except  that  which  relates  to  the  jurisdiction  of 
the  Court. 

The  information  alleges,  that  ^Hhe  said  John  Mitchell  ia 
now  confined  in  the  jail  of  Floyd  county,  charged  with  the 
felony  herein  set  forth,  and  that  he  has  not  been  indicted  by 
any  grand  jury  of  the  county  of  Floyd"  This  allegation 
brings  the  case,  clearly  enough,  within  the  statute,  which 
gives  the  Court  of  Common  Pleas  jurisdiction  of  felonies, 
*^  when  a  person  is  in  custody,  on  a  charge  of  felony,  before 
indictment  by  the  grand  jury."    Acts  1859,  p.  94. 

But  it  is  insisted,  that  the  act  of  1859,  conferring  juris- 
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diction,  is  void.  The  title  of  the  act  in  question  parports, 
that  it  is  an  act  to  amend  section  eleven  of  the  act  estab* 
lishing  Courts  of  Common  Pleas,  '^so  as  to  extend  the 
jurisdiction  of  said  Court,  in  certain  cases.''  The  ground 
taken  is,  that  section  eleven  of  the  Common  Pleas  Act  had 
already  been  repealed,  and  that  as  there  was  no  such  section 
to  amend,  the  amendatory  law  was  void. 

Whether  the  conclusion  would  follow,  from  the  premises, 
we  need  not  determine,  as  the  position,  that  section  eleven 
was  repealed,  seems  to  be  erroneously  assumed.  We  are  not 
aware  of  any  statute  that  directly,  or  by  implication,  wholly 
repealed  the  section  in  question.  That  section  conferred  no 
jurisdiction  in  criminal  cases,  but  only  in  civil.  Civil  juris- 
diction was  conferred  where  the  sum  due,  etc.,  did  not  exceed 
one  thousand  dollars.  A  claim  for  just  one  thousand  dol- 
lars was  within  the  jurisdiction  of  that  Court.  But  a  sub- 
sequent act  gave  the  Circuit  Court  exclusive  jurisdiction  in 
all  cases  of  one  thousand  dollars  or  upward.  It  was  held, 
that  the  latter  act  impliedly  repealed  the  former,  so  far  as 
it  gave  the  Court  of  Common  Pleas  jurisdiction  of  one 
thousand  dollars.  Fisher  v.  Prewitt^  7  Ind.  519.  Murdoch  v. 
Whedockj  13  Id.  472.  It  has  not  been  supposed,  however, 
that  the  section  was  totally  repealed  by  implication.  On 
the  contrary,  the  Common  Pleas  had  complete  jurisdiction 
in  all  cases  provided  for  in  that  section,  where  the  amount 
involved  was  less  than  one  thousand  dollars.  The  section  in 
question  having  been  in  full  force,  except  so  far  as  its  effect 
was  modified,  as  above  mentioned,  legislation  might  well  be 
had  by  way  of  amending  it.  It  was  amended  so  as  to  give 
the  Court  of  Common  Pleas  jurisdiction  in  certain  criminal 
cases,  and  in  Reed  v.  The  State^  12  Ind.  641,  it  was  held  that 
the  title  was  sufficient  for  that  purpose. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

John  H.  Stotsenhurg  and  Thos.  M.  Brown^  for  the  appellant 

John  Botty  for  the  appellee. 
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HoRNADAT  and  Others  v.  Coopbb. 

When  time  is  giTen  for  the  filing  of  a  bill  of  exceptions,  the  record 
should  affirmatively  show  that  the  bill  was  filed  within  the  time 
limited,  or  it  will  not  be  considered  as  forming  any  part  of  the 
record  before  this  Court. 

APPEAL  from  the  Scott  Circuit  Court. 

Per  Curiam. — ^The  record  in  this  case  comes  up  in  a  state 
of  considerable  confusion,  and  we  discover  no  question  pre- 
sented by  it  that  can  be  legitimately  made  to  appear  vtrith- 
out  a  bill  of  exceptions.  Ninety  days  vtrere  given  to  file  a 
bill  of  exceptions,  and  one  was  filed,  but  when  does  not 
appear.  The  time  when  the  bill  was  filed  should  be  shown, 
in  order  that  it  may  affirmatively  appear  to  have  been  done 
within  the  time  limited.    Peck  v.  Vankirk,  15  Ind.  159. 

The  judgment  below  is  affirmed,  with  costs,  and  one  per 
cent,  damages. 

C.  L.  Dunliam  and  Wm.  K.  Marshallj  for  the  appellanta. 


»»• 


Campbell  and  Another  v.  Thb  Statb. 

APPEAL  from  the  Vanderburg  Common  Pleas. 

Per  Curiam. — ^Information  for  larceny.  Trial,  conviction, 
and  judgment. 

The  information  alleges  no  facts  giving  the  Court  below 
jurisdiction  of  the  offense. 

The  judgment  is  reversed,  with  costs. 

The  Clerk  will  give  the  proper  notice  for  a  return  of  the 
prisoners. 

McDonaldy  Boache  and  Lewis^  and  A.  J.  Thornton^  for  the 
appellantB. 


884  SUPREME  COURT  OP  INDIANA. 


Jonw  V.  Dorr. 


McOartt  V.  Thb  State. 

APPEAL  from  the  Decatur  Common  Pleas. 

Per  Curiam. — ^Prosecution  for  grand  larceny.  Judgment 
for  the  State.  'So  information  is  set  forth  in  the  record 
before  us,  nor  does  it  appear  that  any  such  pleading  was 
ever  filed  in  the  cause.  We  must,  therefore,  hold  that  the 
Common  Pleas  had  no  jurisdiction.  Claypool  v.  The  Staie^ 
in  this  Court,  May  term,  1862.  Merry  v.  Purdyy  19  Ala. 
710.     Gonzales  v.  The  State,  May  term,  1862. 

The  judgment  is  reversed.  The  Clerk  will  give  the  proper 
notice  for  a  return  of  the  prisoner. 

McDonald^  Roache  and  LewiSy  and  J*.  A.  ThomtoUy  for  the 
appellant. 


•  #» 


Jones  v.  Dorr. 

Representations,  by  the  payer  of  a  note,  that  it  is  all  right,  and  will 
be  paid,  made  to  a  purchaser  of  such  note,  after  he  has  become 
the  owner  thereof,  shall  not  operate  as  an  estoppel  against  the 
payer,  nor  can  such  representations,  repeated  by  the  purchaser 
thereof  to  any  person  to  whom  he  may  sell  the  same,  have  such 
effect  in  favor  of  such  second  purchaser. 

APPEAL  from  the  Porter  Common  Pleas. 

Davison,  J. — The  appellee,  who  waa  the  plaintiff,  brought 
an  action  against  Balinda  JoneSj  to  foreclose  a  mortgage  on 
the  west  half  of  the  north-west  quarter  of  section  16,  in 
township  35,  north,  of  range  6,  east,  in  Porter  county.  The 
mortgage  bears  date  April  the  15th,  1856,  and  was  executed 
by  the  defendant  to  one*  Thomas  EngliUj  to  secure  the  pay- 
ment of  a  note  for  two  hundred  dollars.  It  is  averred,  in 
the  complaint,  that  JSnglin,  by  indorsement,  assigned  the 
note  and  mortgage  to  one  Absalom  Leonard^  who  indorsed 
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them  to  the  plaintiff.  The  defendant  answered :  1.  By  a 
denial.  2.  That  the  note,  the  payment  of  which  is  secured 
hy  the  mortgage,  was  given  for  a  part  of  the  purchase 
money  of  the  above-described  real  estate,  which,  at  the  time 
it  was  given,  was  sold,  and;  by  deed  in  fee,  conveyed  by 
Unglin  to  the  defendant;  and  that  Englin^  the  grantor,  in 
and  by  said  deed,  covenanted  that  he  was  lawfully  seized  of 
the  premises ;  that  he  had  good  right  to  convey ;  that  they 
were  unincumbered ;  and  that  he  would  warrant  and  defend 
the  title  to  the  same  against  all  claims,  etc.  Of  these  cove« 
nants  six  breaches  were  alleged.  The  third  and  fourth  were 
withdrawn  before  the  cause  was  submitted  for  trial.  The 
first,  second,  fifth,  and  sixth  are  as  follows :  1.  That  the 
grantor  was  not  lawfully  seized,  etc.,  and  had  not  good 
right  to  sell  and  convey,  etc.  2.  That  he  had  no  title  to  the 
land.  5.  That  the  same,  at  the  time  of  the  conveyance,  was 
owned  by  the  Fort  Wayne  and  Chicago  Railroad  Company^ 
and  that  company  still  owns  it.  6.  That  when  the  convey- 
ance was  made,  the  land  was  incumbered  by  a  deed,  for 
the  right  of  way  over  and  across  the  same,  executed  to  the 
Fart  Wayne  and  Chicago  Railroad  Company^  for  the  use  of 
said  company,  and  that  after  the  defendant  received  said 
conveyance,  the  company  entered  upon  and  took  possession 
of  a  part  of  the  land,  to-wit:  four  acres,  worth  one  hundred 
and  fifty  dollars,  and  constructed  thereon  her  railroad,  and, 
in  the  construction  thereof,  has  made  large  embankments 
and  excavations  of  earth,  to  the  damage  of  the  land  and 
of  the  defendant,  two  hundred  dollars,  etc. 

The  plaintiff's  reply  to  the  answer  consists  of  a  general 
denial,  and  four  special  paragraphs.  The  defendant  demurred 
to  the  second,  third,  fourth,  and  fifth  paragraphs.  To  the 
second  the  demurrer  was  overruled,  but  sustained  as  to  the 
othera  The  issues  were  .submitted  to  the  Court,  who  found 
for  the  plaintiff,  and  having  refused  a  new  trial,  rendered 
judgment,  etc. 

Vol.  XIX.— 49 
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The  Becond  reply,  to  which  the  demurrer  was  overraled, 
is  as  follows:  "And  the  plaintiff  says  that,  before  he  pur- 
chased the  note  from  Absalom  Leonard^  as  stated  in  the 
complaint,  the  defendant  represented  to  Leonard  that  said 
note  was  all  right,  and  just,  and  that  she  would  pay  it  as 
soon  as  she  could,  and  claimed  no  set-off  or  other  defense 
to  the  same ;  that  Leonard^  when  he  sold  the  note  to  the 
plaintiff,  informed  him  of  the  representations  of  the  defend- 
ant respecting  the  note,  and  the  plaintiff,  believing  said 
representations  to  be  true,  and  relying  upon  them,  purchased 
it  of  Leonard;  wherefore,  etc. 

Was  this  reply  sufficient  to  avoid  the  answer?  If  the 
representations  and  promises,  set  up  in  the  reply,  had  been 
made  to  Leonard^  when  he  was  negotiating  for  the  purchase 
of  the  note,  and  he  had  acted  upon  them,  the  defendant 
would  have  been  estopped  from  setting  up  any  defense  to 
its  validity,  because,  in  that  case,  her  admissions  and  repre- 
sentations would  have  constituted  a  valid  estoppel.  And 
the  same  would  be  true  had  they  been  made  by  her  to  the 
plaintiff,  at  the  time  lie  purchased.  But  these  representa- 
tions were  made  after  Leonard  had  bought  the  note.  He 
was  not,  in  respect  to  his  purchase,  in  any  degree  influenced 
by  them,  and  the  result  is,  they  constituted  no  estoppel  in 
his  favor.  If,  then,  the  declarations  were  not  an  estoppel 
in  Leonard's  favor,  no  statement  of  his  could  make  them 
an  estoppel  when  pleaded  by  his  assignee.  The  reason  for 
this  conclusion  is  obvious.  The  statements  of  Leonard  are 
his  own  statements,  not  the  statements  of  the  defendant, 
and  the  plaintiff  was  not,  therefore,  authorized  to  rely  upon 
them.     The  demurrer  should  have  been  sustained. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.  Canse 
remanded. 

Bradley  and  Woodwardy  for  the  appellants. 

M.  K,  Farrandy  for  the  appellee. 
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Louden  and  Others  v.  Dicebrson  and  Others. 

In  an  action  to  foreclose  a  mortgage,  where  some  of  the  proceedings 
may  be  irregular,  but  the  result  of  the  action  is  such,  that  no 
party  is  injured,  or  has  any  cause  to  complain,  this  Court  will  not 
very  closely  examine  the  alleged  irregularities. 

APPEAL  from  the  Marion  Common  Pleas. 

Hanna,  J. — A  mortgage  was  executed  by  Louden  and  WifCf 
on  certain  lands,  to  Nancy  Dickersony  to  secure  the  payment 
of  certain  sums  made  payable  to  her,  and,  also,  other  sums 
payable  to  other  persons;  and  respectively  evidenced  by 
notes  of  said  Louden  to  each  of  said  persons.  Perhaps  it 
may  be  inferred  from  the  record,  that  said  sums  were  the 
purchase  money  for  the  interest  of  said  Nancy ^  as  the  widow, 
and  the  others,  as  heirs,  of  William  Dickerson^  deceased,  in 
said  land. 

Said  Nancy  was  the  plaintiff;  and  Louden  and  TTe/b,  and 
the  persons,  other  than  said  Nancy^  to  whom  notes  were 
payable,  were  defendants.  Upon  the  issues  found,  and  trial 
had,  there  was  a  judgment,  in  a  form,  that  will  be  noticed 
hereafter. 

The  first  question  is:  Whether  the  suit  was  properly 
brought,  as  to  parties  ?  There  is  no  allegation  that  the  per- 
sons, other  than  said  Nancy^  to  whom  notes  were  payable, 
would  not  join,  as  plaintiffs,  in  said  case.  If  such  averment 
had  been  made,  we  suppose  that,  in  view  of  our  statute  on 
that  subject,  no  question  would  have  been  made  as  to  the 
right  of  the  plaintiff  to  sue;  as  it  was,  the  mortgagor  only 
made  such  question;  his  creditors,  made  defendants  with 
him,  did  not. 

Passing  over  that  question  for  the  present,  we  will  look  to 
the  form  of  the  judgment,  which  was,  in  the  first  place,  in 
favor  of  the  plaintiff,  for  the  whole  amount  due  on  the 
notes  secured  by  the  mortgage,  as  well  those  payable  to 
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her,  as  those  payable  to  others,  w^o  were  defendants;  it 
was  then  further  ordered  and  adjadged,  by  the  Court,  that 
said  plaintiff,  and  each  of  said  defendants,  of  the  said  sum 
named  in  said  judgment,  in  favor  of  said  plaintiff,  should 
Beverally  recover  a  sum  named,  being  the  amount  evidenced 
by  the  notes  held  by  each. 

It  is  not  necessary,  under  this  state  of  facts,  to  determine 
whether  the  complaint  was  good  or  not,  in  respect  to  the 
objection  before  indicated,  because  the  form  of  the  answer, 
by  said  persons,  who  might  have  been  co-plaintiffs,  and  the 
judgment,  show  that  there  was  no  injury  to  them;  nor, 
indeed,  do  they  appeal ;  nor  do  we  see  any  reason  for  com- 
plaint upon  the  part  of  the  mortgagor,  in  that  behalf. 

Per  Curiam. — The  judgment  is  aflS.rmed,  with  three  per 
cent,  damages  and  costs. 

N.  B.  and  C  Taylor,  for  the  appellants. 


»»• 


Bates'  Administrator  v:  Simpson  and  Others. 

Where  an  allowance  made  by  a  Court  of  Common  Pleas,  against  an 
estate,  is  the  foundation  of  an  action,  a  transcript  thereof  should 
be  filed  with  the  complaint. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Hanna,  J. — The  complaint  avers,  that  before  the  filing 
thereof,  "  a  complaint  which  had  been,  previously,  etc.,  within 
the  time  prescribed  by  the  statute,  filed,  in  favor  of  said 
plaintiffs,  against  said  estate,  for  the  sum  of  two  hundred 
and  two  dollars  and  two  cents,  was  allowed  by  this  Court, 
at  its  December  term  of  said  year."  Ability  to  pay  and 
non-payment  were  averred.  A  demurrer  to  the  complaint 
was  overruled,  judgment  against  defendant. 

It.  is  urged,  that  the  complaint  is  defective,  because  no 
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copy  of  the  record  of  allowance^  nor  of  the  claim  allowed, 
is  filed,  and  we  are  cited  to  Beasor  v.  Raneyj  14  Ind.  441. 

The  allowance  made  by  the  Court  appears  to  have  been 
the  foundation  of  the  action,  and  a  transcript  should,  there- 
fore, have  been  filed  with  the  complaint,  which  was  bad  in 
its  absence. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Asa  Iglehartj  for  the  appellant. 

Charles  E.  Marshy  for  the  appellees. 


Wilson  v.  Trublock. 

Whatever  of  the  proceediDgs  of  a  Conrt  should  be  brought  before 
the  Appellate  Court,  by  bills  of  exceptions,  oan  not  be  incorpo- 
rated into  the  record  of  the  cause,  by  the  mere  entries  of  the 
clerk ;  and  if  they  are  so  incorporated,  they  will  not  be  available 
as  parts  of  the  record,  on  appeal.  It  is  the  business  of  the  .clerks 
to  enter  the  orders  of  the  Court,  and  not  to  make  a  record  of  the 
reasons  for  such  orders. 

APPEAL  from  the  Scott  Circuit  Court. 

Hanna,  J. — This  was  an  action  of  replevin,  commenced 
before  a  Justice  of  the  Peace,  and  appealed  to  the  Circuit 
Court.  In  the  latter  Court  the  cause  was,  on  motion  of  the 
defendants,  dismissed,  ^'for  want  of  jurisdiction  in  the  Jus- 
tice," and  the  ruling  excepted  to,  as  shown  by  the  clerk's 
entry.  There  was  no  bill  of  exceptions;  nor  is  the  ground 
of  objection  to  the  ruling  shown  in  any  manner,  other  than 
as  above  set  forth.  It  is  assumed  by  the  appellant,  that  the 
motion  was  based  upon  the  fact  that  there  was  not  a  suf- 
ficient bond  filed  at  the  proper  time,  and  that  question  alone 
is,  by  him,  discussed.    The  appellee  insists,  that  we  are  not 
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properly  informed,  by  the  record,  of  the  grounds  upon 
which  the  motion  was  predicated. 

It  is  the  business  of  the  clerk  to  enter  the  orders  of  the 
Court,  and  not  to  make  a  record  of  the  reasons  for  such 
orders.  Hasselback  v.  Sinton^  17  Ind.  645.  The  Court  makes 
that  record  by  bill  of  exceptions,  etc.  In  the  absence  of 
Buch  record,  the  presumption  is  in  favor  of  the  action  of 
the  Court. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

Randall  Craiofordy  for  the  appellant. 

Jewett  and  Crowey  for  the  appellees. 


»»# 


Cox  V.  Blaib  and  Another. 

This  Conrt  will  not  notice  a  bill  of  exceptions  which  was  filed  two 
years  after  the  expiration  of  the  time  limited  for  its  filing,  although 
filed  with  the  consent  of  the  Court  below;  if  filed  without  the 
consent  of  the  opposite  party,  and  probably  not,  if  filed  with  such 
consent. 

APPEAL  from  the  Clinton  Common  Pleas. 

Per  Curiam. — In  this  case  sixty  days  were  allowed  a  party 
to  file  a  bill  of  exceptions.  The  bill  of  exceptions  filed  with- 
in the  sixty  days,  if  one  was  filed  within  that  time,  does  not 
appear  of  record;  but  it  appears  of  record,  that  over  two 
years  after  the  sixty  days  had  elapsed,  the  Court  allowed  the 
party  to  withdraw  a  bill  of  exceptions  said  to  be  on  file,  and 
to  file  a  new  bill  of  exceptions,  which  is  copied  by  the  clerk 
in  the  record.  We  can  not  notice  this  bill.  It  was  not  filed 
with  the  consent  of  the  opposite  party,  and  we  do  not  say 
that  we  should  notice  it  if  it  had  been. 

The  judgment  is  affirmed,  with  costs. 

X  N.  Sims^  for  the  appellant. 
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Smith  v.  McMillen. 

[t  is  error  for  the  Court,  after  a  jury  has  heard  the  evidence,  and 
been  charged  by  the  Court,  and  retired  to  consider  of  their  verdict, 
to  send  its  written  instructions  to  the  jury  at  their  room,  without 
consent  of  both  parties. 

rhe  jury  should  receive  their  charge,  and  all  subsequent  instructions 
or  explanations  touching  their  duties,  in  open  Court,  in  the  presence 
of  the  parties. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Pbrkins,  J. — ^In  this  case  the  Circuit  Court  permitted  the 
written  instructions  given  upon  the  trial  to  be  sent  to  the 
jury,  in  the  absence  and  without  the  consent  of  one  of  the 
parties,  and  after  the  jury  had  been,  for  a  long  timei  in 
deliberation  upon  the  case. 

The  principle  is,  that  the  jury  shall  take  the  law  from  the 
Court.  The  mode  in  which  the  Court  communicates  with 
the  jury  is  by  addressing  them  in  open  Court.  The  jury 
take  the  law  from  the  Court  through  the  ear.  By  so  doings 
they  generally  stand  upon  equality,  because  none  but  men 
with  hearing  ears  are  competent  jurors.  In  the  jury-room, 
then,  each  depends  upon  his  own  recollection  of  the  instruc- 
tions, and  upon  the  impression  they  made  upon  him  for  their 
meaning,  their  construction;  and,  thus  standing  upon  an 
equality,  if  they  differ,  they  should  come  into  Court,  and,  in 
presence  of  the  parties,  let  the  Court  be  the  interpreter  of 
its  own  instructions.  But  if,  instead  of  this  being  done,  the 
Court  sends  the  written  instructions  to  the  jury,  inasmuch 
as  jurors  are^not  upon  equality  in  their  ability  to  read  and 
interpret  writing,  it  puts  it  in  the  power  of  sharp  ones  on 
the  jury  to  read,  and  become  the  interpreters  for  the  Court, 
and  mislead  their  less  skillful  fellow-jurors.  We  think  in- 
structions should  not  be  sent  to  the  jury-room,  without  con- 
Bent  of  both  parties. 
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Per  Curiam. — The  judgment  is  reversed,  with  costs.    Cause 
remanded  for  new  trial. 

Stone  and  Brouse^  for  the  appellant. 


■♦♦♦■ 


Hawkins  and  Others  v.  Teb  Garden. 

APPEAL  from  the  Fountain  Common  Pleas. 

Per  Curiam, — In  this  case  no  question  is  presented  to  this 
Court.  The  case  is  brought  up  on  the  facts,  but  there  b  no 
bill  of  exceptions  containing  them. 

The  judgment  below  is  affirmed,  with  costs. 

Mailory  and  JBirch^  for  the  appellants. 


■•-•-•■ 


Adeins  and  Others  v.  Hudson  and  Others. 

An  answer,  setting  np  a  former  recovery,  should  contain  a  transoript 
of  the  record  of  the  former  cause. 

The  third  sub-section  of  section  617,  under  the  occupying  claimant's 
law,  does  not  limit  the  recoyery  to  the  value  of  the  rents  and 
profits  which  had  accrued  before  the  rendition  of  the  judgment  in 
the  original  or  ejectment  suit. 

In  actions  under  said  law,  where  the  Court  finds  that,  without  the 
improvements,  no  rents  and  profits  would  have  accrued  to  the  time 
of  rendering  judgment,  it  is  error  to  charge  the  occupants  with 
such  rents  and  profits  as  have  accrued  by  reason  of  his  improve- 
ments alone. 

APPEAL  from  the  Decatur  Circuit  Court. 
Hanna,  J. — This  was  a  suit  to  fix  the  value  of  the  im- 
provements on  certain  lands/alleged  to  have  been  formerly 
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held  by  the  appellants,  under  color  of  title,  but  of  which 
they  were  found  not  to  be  the  rightful  owners.    2  Ind.  372. 

Answer:  1.  Denial.  2.  That  the  same  question  was  liti- 
gated in  the  former  suit.  8.  That  the  defendants  had  been, 
by  the  plaintiflfe,  kept  out  of  possession,  etc.,  from  November, 
1855,  the  date  of  the  former  recovery,  until,  etc.;  and  that 
waste,  etc.,  had  been  committed,  and  rents,  etc.,  received  to 
the  value,  etc.,  which  the  defendants  offered  to  offset,  etc. 

Demurrers  were  overruled  to  the  second  and  third  para- 
graphs of  said  answer. 

This  presents  the  first  question. 

It  is  impossible  for  us  to  say,  whether  the  question  of  im- 
provements was  involved  in  the  former  suit  or  not,  as  the 
record  thereof  is  not  before  us.  The  answer  relying  upon  it 
is,  therefore,  bad  for  not  setting  it  forth. 

The  statute  is,  that  after  filing  the  complaint  as  occupying 
claimant,  "All  issues  joined  thereon  shall  be  tried  as  in  other 
cases,  and  the  Court  or  jury  trying  the  cause  shall  assess, 
third,  the  fair  value  of  the  rents  and  profits  which  may 
have  accrued,  without  the  improvements,  to  the  time  of 
rendering  judgment."    2  R.  S.  172. 

It  is  urged  that  this  means  the  rendition  of  judgment  in 
the  original  or  ejectment  suit.  We  think  not.  We  can  see 
no  reason  for  it.  That  question  had  as  well  be  settled  in 
one  suk  as  two.  The  third  paragraph  of  the  answer  was, 
therefore,  good. 

Beply :  1.  Denial.  2.  Former  recovery  as  to  third  para- 
graph of  the  answer.    3.  Limitation  as  to  some. 

Trial  by  the  Court;  special  finding  of  facts,  as  follows: 
"  The  Court  finds  that  valuable  improvements  had  been 
made  on  the  premises  in  controversy,  before  the  commence- 
ment of  this  suit  to  recover  the  possession  of  the  same,  to  the 
amount  of  three  hundred  and  twenty  dollars ;  and  that  no 
damage  or  waste  was  sustained  to  the  premises.  And  the 
Court  further  find,  that  no  rents  and  profits  would  have 
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accrued,  without  the  improvements,  to  the  time  of  rendering 
judgment.  And  the  Court  farther  finds,  that  the  value  of 
the  land,  without  improvements,  is  eight  hundred  and  eighty 
dollars,  and  with  the  improvements,  twelve  hundred  dollars. 
The  Court  further  find,  the  value  of  the  rents  from  1843,  up 
to  the  year  1849,  one  hundred  and  forty-two  dollars  and 
sixty  cents,  and  the  rents  due  from  said  premises,  from  1855 
to  1861,  to  be  two  hundred  and  seventy-ijine  dollars,  making 
in  all,  due  for  rents,  four  hundred  and  twenty-one  dollars 
and  fifty  cents ;  deducting  improvements,  leaving  a  balance 
due  said  defendants,  of  one  hundred  and  one  dollars  and 
fifty  cents."  For  the  last-named  sum,  judgment  was  ren- 
dered for  the  defendants. 

Perhaps  the  plaintiff  did  not  suffer  any  injury  from  the 
erroneous  ruling  on  the  second  paragraph  of  the  answer,  as 
this  finding  shows  that  the  Court  estimated  the  value  of  the 
improvements.  But  the  case  must  be  reversed  for  another 
reason.  The  statute  quoted,  shows  that,  in  assessing  the 
value  of  the  rents,  it  must  be  done  "without  the  improve- 
ments." The  Court  finds,  in  this  case,  that  there  would 
have  been  no  rents  on  the  property  without  the  improve- 
ments. It  was  error,  therefore,  to  charge  these  plaintiffs 
with  rents,  which  were  but  the  results  of  their  own  labor, 
in  improving  the  property,  not  the  proceeds  of  the  land  as 
they  received  it.  Perhaps  the  proper  mode  of  taking  ad- 
vantage of  this  finding  would  have  been,  by  asking  a  judg- 
ment for  the  value  of  the  improvements,  without  regard  to 
the  assessment  as  to  rents ;  but  as  this  was  not  done,  but  a 
motion  was  made  for  a  new  trial,  based  upon  the  erroneous 
finding,  as  to  rent,  it  reaches  the  same  question. 

The  judgment  in  ejectment  appears  to  have  been  rendered 
in  November,  1855,  and,  perhaps,  though  there  is  nothing 
showing  such  to  be  the  fact,  include  a  judgment  for  the 
rents,  in  the  form  of  damages,  for  the  six  years  preceding 
that  time.    The  Courts  in  this  case^  permitted  the  defendants 
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to  prove  the  value  of  the  rents  from  1843  to  1849.  Should 
this  have  heen  done? 

This  question  is  not  necessary  to  the  decision  of  this  case, 
as  presented  by  the  special  finding,  and,  as  it  is  not  fully 
argued,  we  do  not  think  it  proper  to  pass  upon  it  now. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  new  trial. 

J.  S.  Scobeyy  Will,  Pounds  and  Oscar  B,  Hardy  for  the  ap- 
pellants. 


Clark  v.  Snydbiu 

APPEAL  from  the  Jasper  Common  Pleas. 

Per  Cunam, — Judgment  in  favor  of  the  appellee  against 
the  appellant,  by  confession.  The  record  presents  no  ques- 
tion for  our  decision,  no  steps  having  been  taken  in  the 
Court  below  to  correct  the  supposed  errors.  This  being  the 
case,  we  have  not  examined  the  alleged  errors. 

The  appeal  is  dismissed,  with  costs. 

David  McDonaldy  for  the  appellant. 

Rand  and  Hally  for  the  appellee. 


>#• 


Jacoby  v.  Bbckbtt  and  Wife. 

Where  land  is  sold  as  containiDg  a  certain  number  of  acres,  and  a 
survey  is  made  of  it  at  the  time,  in  presence  of  the  grantor  and 
grantee,  and  the  latter  takes  possession,  and  occupies  it  over 
fourteen  years,  and  the  facts  show  that  neither  party  contemplated 
going  further  upon  the  land  of  the  grantor,  in  the  direction  in 
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which  the  residue  of  his  land  was  situated,  than  the  surrey  indi* 
cated,  and  there  was  no  fraud,  or  misrepresentations,  or  written 
contract  broken,  and  the  residue  of  the  grantor's  land  was  admit- 
ted by  both  parties  to  have  been  of  much  greater  value  than  the 
part  sold,  but  the  land  sold  proves  to  contain  a  few  acres  less  than 
the  parties,  at  the  time,  supposed  it  did  contain : 
Heldy  that  the  grantee  can  not  compel  the  grantor  to  make  up  tha 
deficiency  by  conveying  other  land,  etc. 

APPEAL  from  the  Clinton  Circuit  Court. 

Perkins,  J. — In  June,  1845,  Daniel  K,  Jacoby  and  Robert 
Beckett  v^ere  residents  of  Butler  county,  Ohio.  Beckett  owed 
Jacoby  one  thousand  or  twelve  hundred  dollars.  He  owned 
a  large  tract  of  land  in  Clinton  county,  Indianay  and  agreed 
to  convey  to  Jacoby  one  hundred  and  twenty  acres  off  the 
west  side  of  the  tract,  in  payment  of  the  debt  above  men- 
tioned. There  were  a  cabin  and  a  well  in  the  central  part 
of  Becketfs  tract  of  land,  and  he  told  Jacoby  he  thought  the 
one  hundred  and  twenty  acres  off  the  west  side  would  take 
them  in.  Jacoby  agreed  to  take  the  land  for  the  debt.  The 
parties  came  together  to  Indiana,  procured  a  surveyor  to 
stake  off  one  hundred  and  twenty  acres  on  the  west  side  of 
Becketfs  tract,  which  he  proceeded  to  do;  but  found  the 
parcel  set  off  lacked  a  few  rods  of  including  the  cabin  and 
well.  Jacoby  declined  taking  the  land  unless  he  could  get 
them.  It  was  then  agreed,  that  he  should  purchase  seven 
acres  and  twenty  hundredths  more,  in  a  strip  along  the  east 
line  of  his  one  hundred  and  twenty  acres,  for  eleven  or 
twelve  dollars  an  acre,  or,  as  one  witness  says,  for  a  horse, 
which  strip  would  take  in  the  cabin  and  well ;  and  the  sur- 
veyor staked  them  off,  pursuant  to  the  agreement. 

The  remainder  of  Becketfs  tract  of  land,  being  the  east 
portion,  was  cultivated  or  timbered,  and  more  valuable  than 
the  portion  sold,  and  Beckett  would  not  sell  any. of  it  at  the 
price  taken  for  the  western  portion.  Beckett  and  Wife  exe- 
cuted a  deed  to  Jacoby,  in  which  the  land  sold  is  described 
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as  follows :  "  Commencing  at  the  south-west  corner  of  the 
north-west  fractional  quarter  of  section  6,  township  21,  north, 
of  range  1,  east;  thence  north  one  hundred  and  eighteen 
poles  to  a  stake  on  the  Michigan  road;  thence  north  one 
hundred  and  twenty-nine  poles  and  fifteen  links,  variation 
sixty-five  degree's  east,  to  a  stake  on  said  road,  east  thirty 
poles  to  a  corner,  witnessed  by  a  beach,  twenty  inches  diam* 
eter,  south,  eighty-four  degrees  west,  sixteen  links,  and  a 
sugar- tree,  north,  fifteen  degrees  east,  seventeen  links;  thence 
south  one  hundred  and  fifty-nine  poles  to  a  stake,  witnessed 
by  a  beach  tree,  thirty  inches  diameter,  north,  sixty-five 
degrees  east,  forty-three  links ;  thence  west  one  hundred  and 
forty-two  poles  and  twenty-one  links  to  the  place  of  begin- 
ning ;  containing  one  hundred  and  twenty-seven  acres  and 
twenty-hundredths  of  land/' 

Jacoby  took  possession  of  the  land,  and  fenced  and  occu- 
pied it,  according  to  the  survey,  without  complaining,  for 
upward  of  fourteen  years,  when  he  instituted  this  suit, 
alleging  a  mistake  in  the  survey,  occasioning  a  deficiency 
of  about  seven  acres  in  quantity  of  land  conveyed  to  him, 
and  asking  that  his  east  line  be  moved  enough  further  east, 
upon  the  land  still  owned  by  Beckett^  to  cover  the  alleged 
deficiency.  It  appears  that  the  question  of  the  accuracy  of 
the  first  survey  had  been  upon  his  mind  "  for  several  years/' 
The  Court  below  decided  that  Jacoby  was  not  entitled  to 
any  relief,  and  dismissed  his  suit. 

It  may  be  mentioned,  that  Jacoby  and  Beckett  both  accom- 
panied the  surveyor,  as  far  as  he  went,  around  the  tract  of 
land,  and  that  the  survey  seems,  by  their  consent,  to  have 
been  carelessly  made,  partly  by  actual  measurement,  and 
partly  by  estimate ;  and  that  it  does  not  appear  that  there 
was  any  written  contract  prior  to  the  deed. 

We  think  the  Court  below  decided  correctly.  The  case 
made  is  that  of  an  executed  contract.  The  deed  has  been 
made,  the  consideration  has  been  all  paid,  and  possession 
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taken.  It  is  not  governed  by  the  rules  that  might  apply 
were  the  suit  for  a  specific  performance  of  an  unexecuted 
contract.  A  rescission  is  not  asked,  and  would  not  be 
granted  on  the  facts,  if  it  were.  The  plaintift'  asks  for  a 
new  deed,  covering  a  strip  containing  seven  more  acres 
upon  his  east  line ;  but  he  can  not  have  this,  because,  at  the 
original  sale,  neither  party  contemplated  going  further  east 
than  to  take  in  the  well  and  cabin,  and  beyond  that  the 
land  is  too  valuable  to  go  at  the  price.  The  plaintiff  has 
got  all  the  laud  he  desired,  but  he  paid  a  horse,  or  seventy 
or  eighty  dollars  more  than  he  expected  to,  for  it.  Under 
some  circumstances  that  sum  might  have  been  recovered 
back.  But  in  this  case  there  was  no  fraud,  no  misrepresent- 
ation, no  previous  written  contract  departed  from ;  the  party 
took  such  means  as  he  desired  to  establish  his  lines  and 
corners;  he  was  acquainted  with  them  all;  he  took  his 
deed  by  metes  and  bounds;  the  mistake  was  a  very  slight 
one ;  he  has  acquiesced  in  it,  after  having  it  upon  his  mind 
till  the  statute  of  limitations  would  bar  a  recovery  back  of 
money  paid,  even  had  it  not  been  paid  under  such  circum- 
stances as  probably  bound  him  in  the  outset.  Marvin  v. 
Benneity  8  Paige,  312.  Pry  on  Specf.  Perfm.,  Am.  ed.,  top 
p.  315.  Adams'  Eq.  Sid.,  p.  168.  1  Story's  Eq.,  sec.  144. 
Willard's  Eq.,  p. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

J.  N.  SimSy  for  the  appellant. 

jB.  p.  DavisoTiy  for  the  appellees. 
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Thompson  v.  Oskamp. 

Action  on  a  note  given  for  a  patent-right.  Answer,  that  the  payee 
of  the  note  represented  himself  as  the  owner  of  the  patent,  etc., 
and  that,  in  fact,  he  was  not  the  owner,  and  had  no  title. 

Held,  that  the  answer  was  good. 

An  answer  is  not  regarded  as  douhle,  where  one  of  two  grounds  of 
defense  is  not  well  pleaded. 

APPEAL  from  the  Franklin  Common  Pleaa. 

Per  Curiam. — Suit  upon  one  of  two  five-hundred-dollar 
notes,  given  for  the  right  to  use  a  patent-right  in  the  State 
of  Ohio. 

The  first  paragraph  of  the  answer  admitted  that  the  two 
notes  were  given  for  a  conveyance  of  the  right,  etc.,  but 
alleged  that  the  payee  of  the  note  falsely  and  fraudulently 
represented  that  he  had  the  exclusive  right  to  sell,  etc.,  in 
said  State,  and  that  the  machine  patented  would  perform  in 
a  specific  manner;  whereas,  in  truth,  the  machine  would  not 
perform  in  such  manner,  and  the  right  was  worthless. 

The  second  paragraph  was  like  the  first,  except  that  it 
averred,  that  he  represented  himself  as  the  owner,  while  the 
paragraph  did  not  negative  the  fact  of  ownership. 

The  fourth  paragraph  alleged,  that  the  payee  represented 
himself  as  the  owner,  etc.,  and  then  averred,  that  he  was 
not  the  owner,  and  that  he  had  no  title. 

The  Court  sustained  a  demurrer  to  the  fourth  paragraph, 
which,  we  think,  was  error,  that  paragraph  being,  in  our 
opinion,  good. 

But  it  is  contended  that  the  error  can  not  reverse  the  case, 
because  the  question  of  title  was  put  in  issue  by  the  first 
and  second  paragraphs,  and,  hence,  was  triable  upon  those. 
But  we  think  the  whole  case,  including  the  briefs  of  coun- 
sel, shows  that,  in  the  Court  below,  those  two  paragraphs 
were  treated  as  putting  in  issue  the  value  of  the  right,  not 
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the  title  to  it,  and  that  a  new  trial  should  be  granted,  for 
the  error  in  holding  bad  the  fourth  paragraph.  See  Oronk 
v.  Coly  10  Ind.  485.  An  answer  is  not  regarded  as  double, 
where  one  of  two  grounds  of  defense  is  not  well  pleaded. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  further  proceedings. 

T.  W.  and  E.  N.  Wollerij  for  the  appellant, 

Overstreet  and  Hunter^  for  the  appellee. 


•  »• 


Fabhni  v.  Ramsee. 

This  Court  will  not  presume  that  a  note  was  made  beyond  its  jarifl- 

diction. 
But  even  where  the  note  was  made  in  a  foreign  country,  our  laws, 

when  appealed  to  for  its  enforcement,  prima  facie,  furnish  the  rule 

of  decision,  unless  hy  affirmative  pleading,  another  rule  is  shown 

to  be  applicable. 

APPEAL  from  the  Fountain  Common  Pleas. 

Hanna,  J. — Suit  on  a  note  .which  has,  at  the  end  of  it, 
these  words,  ^^BernCy  June  18,  1856." 

Complaint  in  the  ordinary  form.  Demurred  to,  and  the 
demurrer  sustained. 

We  are  not  apprised  of  the  ground  upon  which  the  Court 
placed  its  ruling.     There  is  no  brief  for  the  appellee. 

We  will  not  presume  that  the  note  was  executed  beyond 
our   jurisdiction.    Franklin    v.    Thurstony    8    Blackf.    160. 

•  

Hutching  V.  Hannaj  8  Ind.  533.  But  even  if  the  contract 
had  been  made  in  a  foreign  country,  our  own  laws,  when 
our  Courts  are  appealed  to,  prima  fadCy  furnish  the  rule  of 
decision,  unless,  in  some  instances,  where  a  different  rule  or 
law  can  be  pleaded,  the  benefit  of  which  is  desired.  Shaw 
y.  Wood,  8  Ind.  518. 
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Pvr  Ouriam. — The  judgment  is  reyeiBed,  with  cortB.    Caoat 
remanded. 

Tylir  and  Bistiney  for  the  a[ipellant. 


-^-•-^ 


Buc^iNQ^ousjE  ^nd  Another  v.  Gn^ea.  '  i47_4g7 

Court  will  take  jodioial  notice  of  a  eounty  created  by  a  pnbiir 

statute,  but  not  of  one  created  by  county  commissioners  under  the 

gennal  law. 
Tbe  jtime  of  tbe  erecUoa  of  a  new  eonoty  by  the  commissionersy 

where  it  becomes  material  on  a  q^iest^on  of  jurisdiction,  must  be 

preyed. 
The  Court  will  judicially  notice  tbe  time  of  the  sessions  of  Courts, 

held  in  such  new  county,  pursuant  to  law. 
A  suit,  commenced  to  foreclose  a  mortgage,  in  the  proper  county, 

would  not  be  defeated  by  the  division  of  the  county  afterward. 
The  division  of  a  county  would  not  be  complete,  until  a  Court  was 

so  &r  organized  therein  as  to  enable  suits  to  be  commenced  in 

such  new  county. 
Where  a  note,  executed  and  payable  in  another  State,  bears  a  higher 

rate  of  interest  than  is  allowed  in  this  State,  and  suit  is  instituted^ 

vpea  it  in  this  State,  it  is  not  necessary  to  plead  the  law  of  the 

foreign  State. 
In  suoh  case,  the  Court  presumes  the  common  law  to  be  in  force  in 

s^cb  other  State  (of  the  United  States) ,  with  one  or  two  ezceptipna,, 

an^  as  that  law  prescribes  no  rate  of  interest,  the  contract  will  be 

presi^med  valid  by  the  existing  law,  when,  and  where,  it  was 'made. 
On  a  foreclosure,  where  there  is  no  order  or  judgment  over,  for  any 

deficiency  that  may  remaii^  after  the  sale  of  the  property  n^ort* 

gaged,  there  is  no  personal  judgment. 

APPEAL  from  the  Jasper  Oircuit  Court. 
Per  Curiam. — The  Court  takes  judicial  notice  of  a  county* 
created  by  a  public  statute.    But  the  Court  does  not  take 
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judicial  notice  of  the  time  of  the  division  of  counties^ 
and  the  erection  of  new  ones^  by  county  commissionen, 
under  the  general  law.  The  time  of  the  erection  of  a  new 
county,  by  such  process,  where  it  becomes  material,  touch- 
ing a  question  of  jurisdiction,  must  be  proved. 

The  Supreme  Court,  in  a  case  appealed,  would,  doubt- 
less, take  notice  of  the  session  of  the  Court,  when  held  in 
such  county,  pursuant  to  law. 

Where  a  suit  was  commenced  for  the  foreclosure  of  a 
mortgage,  in  the  proper  county,  such  suit  would  not  be 
defeated  by  the  division  of  the  county  afterward ;  and  the 
division  of  the  county  would  not  be  complete,  till  a  Court 
was  so  far  organized  in  the  new  county,  as  to  enable  suits 
to  be  commenced  in  such  county.    See  2  Blackf.  391. 

Where  a  note  is  made,  and  made  payable  in  another 
State,  and  bears  a  higher  rate  of  interest  than  is  allowed,  by 
law,  in  this,  but  suit  is  instituted  upon  it,  for  collection,  in 
this  State,  it  is  not  necessary  to  plead  any  law  of  such  State, 
touching  interest.  The  Court  presumes  the  common  law  to 
be  in  force  in  such  other  State,  of  the  United  States^  with, 
perhaps,  an  exception  or  two ;  that  law  established  no  rate 
of  interest,  and  hence  we  presume  the  contract  valid,  accord* 
ing  to  existing  law,  when  and  where  it  was  made. 

When  a  mortgage  is  foreclosed  for  the  last  installment,  a 
decree  that  the  property  be  sold,  as  property  is  sold  under 
execution,  to  make  the  money,  is  good;  because  the  sheriff 
only  sells  so  much  as  will  make  the  money,  where  the  prop- 
erty is  divisable.  Where  there  is  no  order  or  judgment  for 
any  deficiency  that  may  remain  unpaid,  after  the  sale  of  the 
land  mortgaged,  there  is  no  personal  judgment. 

The  judgment  below  is  affirmed,  with  costs,  and  one  per 
oent.  damages. 

McDonald  and  Walker^  and  MUroy  and  Tatman^  for  the 
appellants. 
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Jarrbtt  V.  Andrews. 

Before  a  judgment  can  be  rendered  against  a  person,  on  the  agree^ 
ment  of  his  attorney,  where  the  person  does  not  personally  appear, 
and  has  not  been  personally  summoned,  the  attorney  must  prodaoe 
and  prove  written  authority  from  his  client  to  consent  to  raoh 
judgment. 

APPEAL  from  the  Rush  Common  Pleas. 

WoRDEN,  J. — In  this  case  there  was  a  judgment  for  the 
plaintiff  below,  by  agreement.  It  does  not  appear  that  the 
defendant  had  been  summoned,  nor  that  he  entered  an  ap- 
pearance, personally,  but  the  agreement  for  the  judgment 
was  made  by' attorney.  The  record  does  not  show,  affirma- 
tively, that  the  attorney,  making  the  agreement,  had  any 
written  authority  from  his  client  to  do  so.  In  such  case, 
written  authority  is  necessary  to  be  produced  and  proven,  to 
the  satisfaction  of  the  Court,  before  judgment  can  be  ren- 
dered on  the  agreement  of  the  attorney.  2  B.  S.,  1852,  p. 
202,  sec.  773. 

We  need  not  determine,  in  this  case,  whether  it  is  neces- 
sary that  the  record  should  show,  affirmatively,  that  such 
written  agreement  was  produced  and  proven,  or  whether  it 
should  be  presumed,  the  contrary  not  appearing.  There  is 
nothing  properly  before  us.  No  exception  was  taken,  and 
no  application  made  to  the  Court  below  to  be  relieved  from 
the  judgment. 

Per  Curiam. — The  appeal  is  dismissed,  with  costs. 

M.  M.  Ray  and  B.  F,  DaviSy  for  the  appellant 
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Fbbe  fmd  Another  v.  Hawobth. 

Prooeedings  on  «  motion  for  a  continuanoe  are  no  part  of  the  reoor^y 

walesB  made  ao  by  a  bill  of  exceptions. 
A  voluntary  appearance,  in  flill,  to  a  cause  of  aotioui  waiFOd  all  d«&cts 

in  process  or  publication. 
A  defense  assuming  to  answer  the  whole,  but  only  answering  a  part  of 

a  cause  of  action,  is  bad  on  demurrer. 
The  law,  as  to  penalties  and  costs,  in  force  at  the  time  of  rendering 

judgments,  gOTcrns. 
But,  as  to  the  obligation  of  the  contract,  the  law  of  its  date,  if  to  b# 

eseeuted  where  it  ia  made,  generally  controls « 

APPEAL  from  the  Union  Circuit  Court. 

Per  Curiam. — The  proceedings  upon  a  motion  for  a  contin- 
uance are  no  part  of  the  record,  unless  made  so  by  bill  pf 
exceptions.    16  Ind.  476. 

A  voluntary  appearance,  in  full,  to  a  cause,  waives  defects 
in  process  and  publication.    13  Ind.  490.    10  Id.  380. 

A  paragraph  assuming  to  answer  the  whole,  but  only  an- 
swering a  part  of  a  cause  of  action,  is  bad  on  demurrer.  16 
Ind.  827. 

The  law,  as  to  penalties  and  costs,  in  force  at  the  time  of 
rendering  judgment,  governs;  but  as  to  the  obligation  of  the 
contract,  the  law  of  its  date,  if  to  be  executed  where  made, 
as  a  general  proposition,  controls.  Scoby  v.  Gibson,  17 
Ind. 

The  judgment  below  is  affirmed,  with  one  per  cent,  dmxx- 
ages  and  costs. 

J.  F.  Gardner^  for  the  appellants. 

John  S,  Reidy  for  the  appellee. 
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ROGBBS  V.  LeWIB.  (  \ 

In  eases  where  there  is  a  conflict  of  testimony,  and  the  JI^Klence  of  the 
winning  party,  taken  by  itself,  will  support  the  jndgmenl 
it  must  be  affirmed. 

Testimony  for  the  impeachment  of  a  witness  should  go  to  his  character 
at  the  time  of  the  trial. 

APPEAL  from  the  Owen  Circuit  Court 

Perkins,  J. — TtevM  sued  Bogers  upon  a  promissory  note. 
Bogers  gave  the  note  to  Sylvanus  H.  Tarkington^  from  whom 
it  passed,  hj  assignment,  to  the  plaintiff. 

The  defendant,  Bogers,  answered,  that  he  gave  the  note 
to  Tarkington  in  consideration  that  William  2).  Alexander 
should  make  to  him,  Bogers,  a  deed  for  a  lot  in  Gosport; 
that  Alexander  executed  to  him  a  bond  for  a  deed,  but  had 
failed  to  execute  or  tender  it;  and  that  the  lot  had  been 
sold,  on  execution,  for  Alexander's  debt.  The  plaintiff 
replied  by  the  general  denial;  and  also  specially  averring, 
that  the  note  was  not  given  in  consideration  that  Alex* 
ander  should  make  a  deed  to  Bogers;  bat,  in  consideration 
that  Tarkington  should  relinquish  to  him,  Bogers,  the  equit- 
able interest  he  had  in,  and  the  right  he  had  to  require  a 
deed  from  Alexander  to,  the  lot  in  question ;  that  he  made 
the  relinquishment ;  that  Bogers  procured  a  bond  for  a  deed 
from  Alexander  J  which  he  might  have  enforced,  but  neglected 
to  do  BO ;  that  he  received  possession  of  the  lot,  from  which 
he  had  not  been  evicted,  etc.,  and  might  still  enforce  his  title 
from  Alexander,  and  those  claiming  through  him,  by  means 
of  his  bond,  as  the  possession  of  the  lot  by  him,  Bogers,  was 
notice,  etc. 

Trial  by  the  Court  Judgment  for  the  plaintifil  The 
cause  is  here  upon  the  evidence.  Three  witnesses  were  ex- 
amined. The  testimony  of  two  of  them,  if  believed,  taken 
by  itself,  proved  the  defendant's  answer.    The  testimony  of 
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one  of  them,  Tarkington  himself,  if  believed,  taken  by  itself, 
proved  the  plaintiff's  reply. 

Here  was  a  conflict  of  evidence;  and  the  rale  is,  in  Buch 
case,  that,  where  the  evidence  of  the  winning  party,  taken 
by  itself,  will  support  the  judgment  rendered,  it  most  be 
affirmed. 

An  attempt  was  made  to  impeach  Tarkington^  but  no  evi- 
dence, legitimate  to  the  impeachment,  was  given.  Ko  wit- 
ness examined  knew  his  character,  at  the  time  of  trial,  or 
for  three  years  previous.  The  testimony  should  go  to  the 
character  at  the  time  of  the  trial.    2  G-.  &  H.,  p.  171,  notes. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  one 
per  cent,  damages  and  costs. 

McDonald  and  Roache^  for  the  appellant. 

Newcomb  and  Tarkington^  for  the  appellee. 


»♦< 


DouGHEBTT  and  Another  v.  Andrews. 

If  the  defendants  have  been  notified  legally  of  the  pendency  of  the 
action,  the  written  authority  of  their  attorney  need  not  be  produced 
to  enable  him  to  act ;  but,  if  they  have  not  been  so  notified,  and 
judgment  is  rendered  against  tbem  on  the  agreement  of  their  attor- 
ney, they  should  apply  to  the  Court  below  for  relief  from  the  judg- 
ment, and  if  denied  them,  on  a  proper  case  made,  this  Court  may 
be  asked  to  determine  the  rights  of  the  parties. 

APPEAL  from  the  RiLsh  Common  Pleas. 

Per  Curiam, — Suit  on  notes.  The  record  shows  that  the 
parties  come  by  counsel,  and  a  rule  for  answer  is  granted ; 
and,  that,  on  a  subsequent  day,  they  by  counsel  come,  and  it 
is  agreed  that  judgment  shall  be  rendered,  etc.  Judgment 
was  rendered  in  accordance  with  the  agreement. 
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The  record  does  not  show  that  a  summons  was  issued  or 
served,  nor  a  personal  appearance  of  defendants ;  it  is,  there- 
fore, insisted,  that  the  judgment  is  a  nullity ;  that  under  sec. 
778,  p.  202,  2  R.  8.,  a  written  power  or  authority  is  requisite 
before  the  attorney  could  so  act. 

If  the  defendants  had  been  notified,  the  written  authority 
was  not  necessary  to  be  produced  to  enable  the  attorney  to 
act.  If  they  had  not  been  notified,  etc.,  they  should  have 
applied  to  the  Court  below  to  be  relieved  from  the  judgment; 
if  that  Court  had  refused  the  proper  relief  upon  a  case  made, 
then  this  Court  could  be  appealed  to. 

The  appeal  dismissed,  with  costs. 

if.  M.  Ray  and  B.  F.  Davis^  for  the  appellants. 


•♦< 


Edwards  v.  Jagbrb  and  Others. 

In  1828  the  legislature  of  JnJiona,  by  law,  constituted  certain  per- 
Bons  Seminary  Trustees,  for  the  county  of  Switzerland^  for  the 
special  purposes  in  the  act  mentioned;  among  which  were  the 
selection  of  a  site  for  a  county  seminary,  the  procurement  of  title 
thereto  by  donation  or  purchase,  the  solicitation  of  donations  of 
lands,  money,  or  property,  to  aid  in  the  establishment  of  such  a 
seminary,  the  preparation  of  a  plan  for  the  erection  and  manage- 
ment thereof,  and  to  report  their  proceedings  to  the  legislature. 

In  1834  the  legislature  passed  an  act  to  incorporate  the  seminary, 
referring,  in  its  preamble,  to  the  former  act,  appointing  trustees, 
and  their  report,  and  petition  for  a  charter  for  said  seminary,  and 
the  last-named  act  constitutes  A,  B,  and  others,  and  their  succes- 
sors in  office,  trustees  of  the  Switzerland  County  Seminary^  with 
power  to  sue  and  be  sued,  plead  and  be  impleaded,  answer  and  be 
answered  unto,  contract  and  be  contracted  with;  to  hold  estates, 
real  and  personal,  by  gift,  grant,  contract,  bequest,  devise,  or  other- 
wise, and   to  all  intents  and  purposes  to  be  a  body  politic  and 
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c6rporate^  to  haye  perpetual  aucoessioii,  to  hare  a  oommon  seal,  and 
the  Bame  to  change  at  pleasure.  It  wafl>  in  said  eharter,  xnnde  tiM 
duty  of  said  trustees  to  erect  and  establish  a  seminary  iii  said 
eountj,  and  conduct  the  same  upon  some  approved  plan,  so  as  to 
secure  to  the  greatest  possible  number  of  the  children  of  said 
county,  at  the  least  possible  expense,  the  advantages  thereof.  In 
April,  1834,  C  conveyed  to  said  trustees,  by  way  of  donation,  a 
site  for  said  seminary,  and  said  trustees  erected  and  established  the 
same  thereon. 

Ifhe  Constitution  of  the  State  of  Indiana^  adopted  in  1851,  by  dec. 
2,  of  art.  8,  provided  for  the  sale  of  county  seminaries,  and  the 
property  held  by  them,  for  the  purpose  of  organizing  a  general  and 
uniform  system  of  common  schools,  and  the  legislature,  in  1852,  in 
pursuance  of  said  constitutional  provision,  enacted  a  law  prescrib- 
ing the  manner  in  which  said  seminaries  and  property  should  bo 
sold,  and,  in  1854,  in  the  manner  prescribed  by  said  law,  the 
Switzerland  County  Seminary  Was  sold  to  B,  who  received  a  con- 
veyance therefor,  and  instituted  his  suit  for  the  possession  thereof. 

Held,  that,  by  reason  of  the  provision  in  the  tenth  section  of  the 
first  article  of  the  Constitution  of  the  United  Stateij  prohibiting 
any  State  from  passing  any  law  impairing  the  obligations  of  con- 
tracts, the  provision  in  the  Constitution  of  the  State  of  Indiana^ 
authorizing  the  sale  of  said  seminaries,  and  the  law  enacted  in  pur- 
suance thereof,  as  to  said  Switzerland  Qnmty  Seminary,  are  uncon- 
stitutional and  void,  and  that  said  purchaser  acquired  no  title 
by  said  sale. 

APPEAL  from  the  Switzerland  Cifcuit  Court. 

WoRDEN,  J. — ^Action  by  Edwards^  the  appellant,  against 
the  appellees,  to  recover  possession  of  certain   real  estate. 

Trial  by  the  Court;  finding,  and  judgment  for  the  de- 
fendants. 

In  January,  1828,  (see  Acts  1828,  p.  124,)  an  act  was 
passed  by  the  legislature  of  the  State,  appointing  Israel  H. 
Whiteheady  and  others  named  in  the  act,  as  Seminary  Trustees 
for  the  county  of  Switzerland^  for  the  special  parposeA  pro- 
vided for  therein.    Among  othet  things,  the  trustees  were  to 
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M^fH  ii  sitd  fOi*  a  county  seminary^  and  obtain,  if  possible, 
by  donationi  not  less  than  an  acre  of  land,  to  be  used, 
oeeupied  and  etnployed  by  the  inhabitants  of  said  county 
for  k  county  seminary;  and,  if  no  land  can  be  procured  by 
donation,  then  to  procure  the  same  by  purchase ;  and,  also, 
to  ask  for  and  receive  all  such  donations  of  land,  money,  or 
]^toperty,  as  might  be  donated  for  the  purpose  of  putting  a 
dounty  seminary  in  operation.  The  trustees  were  also  to 
digest  a  plan  of  a  building  for  a  seminary,  and  the  probable 
expense  thereof,  and  such  other  matters  connected  therewith, 
respecting  the  raising  of  funds,  and  the  pay  of  teachers,  as 
theilr  wisdoln  might  suggest,  and  lay  a  full  statement  of  the 
whole  business  before  the  legislature,  with  a  petition  for  such 
a  chatter  for  a  county  seminary  for  said  county,  as  they  might 
deein  proper.  After  the  passage  of  this  act,  and  before  the 
act  incorporating  the  seminary  hereinafter  mentioned,  one 
John  David  Dufout^  who  was  then  the  owner  of  the  land  in 
controversy,  donated  the  same  to  the  seminary,  and  executed 
a  title  bond  therefor.  Afterward,  on  the  1st  of  February, 
1834,  (see  Acts  1834,  p.  836,)  an  act  was  passed  to  incorporate 
the  seminary.  It  recites,  in  the  preamble,  that  ^*  Whereas, 
the  trustees  of  the  Switzerland  County  Seminary^  appointed 
by  an  act  approved  January  19th,  1828,  have  reported  that, 
in  pursuance  of  said  act,  they  had  located  the  site  for  said 
seminary,  and  have,  in  conformity  to  said  act,  prayed  for  a 
charter  for  said  county  seminary.''  It  then  enacts,  that 
\FanU8  RouSy  and  others,  naming  them,  and  their  successors 
id  office,  are  constituted  and  appointed  trustees  of  the  Swit- 
zeiiand  County  Seminary^  with  power  to  sue  and  be  sued, 
plead  and  be  impleaded,  answer  and  be  answered  unto, 
contract  and  be  contracted  with ;  and  hold  estates,  real  and 
personal,  by  gift,  grant,  contract,  bequest,  devise,  and  other^ 
wise,  and,  to  all  intents  and  purposes,  to  be  a  body  politic 
and  corporate ;  to  have  perpetual  succession ;  to  have  a  com* 
ttion  Beat,  and  the  same  to  alter  and  change  at  pleasure. 
Vol.  XIX.— 52 
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The  corporation,  thus  created,  is,  by  the  express  terms  of 
the  law,  made  to  succeed  to  all  the  rights,  etc.,  of  the  trus- 
tees appointed  under  the  act  first  above  mentioned.  The 
trustees,  thus  appointed  and  incorporated,  were  to  hold  their 
offices  until  the  first  Monday  of  March,  1834,  at  which  time, 
and  annually  thereafter,  one  trustee,  in  each  township  in  the 
county,  was  to  be  elected  by  the  voters  thereof,  which  trus- 
tees, when  so  elected,  were  to  hold  their  offices  one  year, 
and  until  their  successors  were  elected  and  qualified. 

It  was  made  the  duty  of  the  trustees  to  cause  to  be  erected, 
on  the  site  thus  located,  suitable  buildings  for  the  seminary, 
and  prepare  the  institution,  by  adopting  the  manual  labor,  or 
any  other  valuable  system  of  education,  so  as  to  admit,  free  of 
charge,  or  with  the  least  possible  expense,  to  the  full  enjoy- 
.ment  of  the  privileges  of  the  institution,  the  greatest  possible 
number  of  the  children  of  said  county,  both  male  and  female. 
Each  township  in  the  county  was  entitled  to  have  a  number 
of  children  taught  in  the  seminary,  proportionate  to  the 
population.  It  was  also  provided,  that  when  the  time  should 
arrive  when  there  should  be  more  scholars  than  could  be 
taught  in  the  seminary,  the  trustees  should  fix  some  equit- 
able rule  for  ascertaining,  by  lot,  what  particular  scholars 
of  those  that  should  apply,  should  be  preferred,  so  that  each 
township  that  could  furnish  its  quota,  should  have  an  equal 
proportion  of  scholars.  The  trustees  were  also  required,  as 
soon  as  practicable,  to  prepare  a  female  department,  iu  which 
female  scholars  might  be  taught,  upon  such  regulations  as 
might  insure  valuable  instruction  to  the  greatest  number,  at 
the  least  expense.  The  trustees  were  to  elect,  from  their 
own  body,  a  president,  secretary,  and  treasurer,  and  keep  a 
record  of  their  proceedings.  They  were  empowered  to  make 
by-laws  and  regulations  for  the  government  of  the  seminary, 
employment  of  teachers,  and  the  transaction  of  business. 
They  were  also  authorized  to  receive  from  the  treasurer  of 
State  the  proportion  of  all  moneys  that  might  be  due  to 
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the  county  Bemioary  of  Switzerland  county.  There  was  no 
reservation  of  a  right  to  alter  or  amend  the  charter  thus 
granted. 

After  the  taking  eflfect  of  this  act,  viz. :  On  the  18th  of 
April,  1834,  Dufour  executed  a  conveyance  of  the  premises 
to  the  trustees,  for  the  use  of  the  seminary. 

Afterward,  viz. :  On  the  3d  of  June,  1854,  the  auditor  and 
treasurer  of  Switzerland  county,  in  pursuance  of  an  order  of 
the  hoard  of  commissioners  of  said  county,  previously  made, 
due  notice  having  been  given,  offered  the  premises  at  public 
sale,  and  EdwardSy  the  plaintiff,  became  the  purchaser,  at 
the  sum  of  one  dollar  and  twenty-five  cents,  and  received  a 
conveyance. 

The  question  arises,  whether  the  sale  and  conveyance  thus 
made,  by  the  auditor  and  treasurer  of  Switzerland  county, 
are  valid,  so  as  to  vest  the  title  in  Edwards^  or  whether 
they  are  void? 

The  sale  seems  to  have  been  made  in  accordance  with  the 
8th  article  of  the  constitution  of  1851,  and  a  statute  made 
in  pursuance  thereof.  The  constitution  provides,  that  it  shall 
be  the  duty  of  the  general  assembly  "  to  provide,  by  law, 
for  a  general  and  uniform  system  of  common  schools, 
wherein  tuition  shall  be  without  charge,  and  equally  open 
to  all."  That  the  common  school  fund  shall  consist,  among 
other  things,  of  "  the  fund  to  be  derived  from  the  sale  of 
county  seminaries,  and  the  money  and  property  heretofore 
held  for  such  seminaries ;  from  the  fines  assessed  for  breaches 
of  the  penal  laws  of  the  State;  and  from  all  forfeitures 
which  may  accrue."  An  act  was  passed  in  1852,  (1  B.  8., 
1852,  p.  437,)  to  carry  out  this  provision,  authorizing  the 
county  auditor  and  treasurer,  in  each  of  the  counties  of  the 
State,  to  sell  the  seminary  buildings  and  other  property, 
real  and  personal,  belonging  to  the  seminaries  of  their  re- 
spective counties,  and  providing  that  the  proceeds,  after 
making  certain  deductions,  should  be  placed  to  the  credit 
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of  the  common  school  fund,  to  be  disposed  of  in  such  mnA* 
ner  as  might  be  directed  by  law. 

In  the  case  of  The  State  v.  Springfield  Totonshipj  6  Ind.  83, 
it  was  held,  that  as  section  sixteen  in  each  township  was 
granted  to  the  inhahitants  of  such  townshipy  for  the  use  of 
schoolsj  the  school  law,  so  far  as  it  diverted  the  proceeds  of 
said  section  from  the  proper  township,  and  applied  them  to 
the  use  of  the  school  system  of  the  State  at  large,  was  a 
violation  of  the  7th  section  of  the  8th  article  of  the  consti* 
tution  of  the  State,  which  provides  that,  ''All  trust  funds 
held  by  the  State  shall  remain  inviolate,  and  be  faithfully 
and  exclusively  applied  to  the  purposes  for  which  the  trust 
was  created."  That  case  is  not  decisive  of  the  present, 
though  much  of  the  reasoning  is  applicable  here.  The 
''trust  funds"  mentioned  in  section  7  of  the  8th  article 
were  evidently  not  intended  to  include  county  seminaries, 
or  money  and  property  held  for  such  seminaries ;  otherwise, 
the  framers  of  the  constitution  could  not,  very  consistently, 
have  provided  for  a  sale  of  the  seminaries,  and  diverting 
the  property  thereof  to  a  general  and  uniform  system  of 
common  schools. 

The  Federal  Constitution  provides,  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts,  and  the 
question  is  presented,  whether  the  provision  in  our  State 
constitution  and  the  law  made  in  pursuance  thereof,  author- 
izing the  county  officers  to  sell  the  seminary  buildings  and 
property,  and  apply  the  proceeds  to  the  common  school 
fund,  are  not,  as  far  as  the  seminary  in  question  is  con- 
cerned, in  violation  of  the  Federal  Constitution. 

It  may  be  stated,  generally,  that  certain  principles  have 
been  established  by  the  Federal  Supreme  Court,  in  respect 
to  the  construction  and  efiect  of  the  prohibition  upon  the 
States,  by  which  the  State  Courts  are  bound.  That  Court 
having  paramount  jurisdiction  upon  questions  arising  under 
the  Constitution  of  the  United  Stoics^  we  have  only  to  ascer- 
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toin  wh^t  has  been  determined,  applicable  to  the  case  before 
u^  and  apply  the  doctrine  accordingly.  It  has  been  determ* 
ined,  that  an  executed  grant  is  as  fully  within  the  constitu-^ 
tioaal  prohibition  as  an  executory  agreement.  Hence,  a 
conveyance  which  takes  efieet  to  transfer  title,  by  delivery 
of  the  instrument,  can  not  be  revoked  or  impaired  by  Stata 
legislation.  Fletcher  v.  Peck,  6  Cranch,  87,  136-189.  The 
provision  is  not  limited  to  dealings  between  individaals,  but 
extends,  equally,  to  contracts  between  State  sovereignties  and 
private  parties ;  nor,  in  respect  to  contracts  to  which  a  State 
is  a  party,  is  it  confined  to  such  as  relate  to  flefinite  pecuni- 
ary obligations,  or  to  specific  real  or  personal  property.  It 
embraces  charters  and  grants  of  corporate  powers  and  priv- 
ileges, when  conferred  for  private  and  pecuniary  objects* 
Dartmouth  College  v.  Woodwardy  4  Wheat.  618.  Grreen  v* 
BiddUy  8  Id.  2.  Garden  v.  The  Appeal  Tax  Courts  3  How* 
133.  Staie  Bank  of  Ohio  v.  Knoop,  16  Id.  869.  Dodge  v* 
Woolsey,  18  Id.  381. 

But  the  charter  of  the  seminary  in  question,  and  the  rights 
and  duties  arising  within  it,  require  some  further  examina- 
tion. We  think  from  the  provisions  of  the  charter,  the  in- 
stitution may  be  properly  denominated  a  private  eleemosynary 
corporation.  Angel  and  Ames  on  Corp^  sec.  89.  It  is 
evidently  not  one  of  those  public  corporations,  such  as  are 
instituted  merely  for  political  and  municipal  purposes,  over 
which  the  legislature  have  entire  control.  In  the  case  of 
Dartmouth  College  v.  Woodward,  supra,  the  Supreme  Court 
say:  '^Public  corporations  are  generally  esteemed  sueh  ae 
exist  for  public  political  purposes  only,  sueh  as  towns,  cities, 
parishes,  and  counties;  and  in  many  respects  they  are  so, 
although  they  involve  some  private  interest;  but,  strictly 
speaking,  public  corporations  are  such  only  as  are  founded 
by  the  government  for  public  purposes,  where  the  whole  mter- 
esta  belong  also  to  the  government.  If,  therefore,  the  founda- 
tion be  private,  though  under  the  charter  of  the  government. 
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the  corporation  is  private,  however  extefisive  the  uses  may 
be  to  which  it  is  devoted,  either  by  the  bounty  of  the 
founder,  or  the  nature  or  objects  of  the  institution/' 

The  Court  still  farther  say,  "When  the  corporation  is 
said,  at  the  bar,  to  be  public,  it  is  not  only  meant  that  the 
whole  community  may  be  the  proper  objects  of  its  bounty, 
but  that  the  government  have  the  sole  right,  as  trustees  of 
the  public  interests,  to  regulate,  control,  and  direct  the  cor- 
poration, and  its  funds  and  franchises,  at  its  own  good  will 
and  pleasure.  Now,  such  an  authority  does  not  exist  in  the 
government,  except  where  the  corporation  is,  in  the  strictest 
sense,  public;  that  is,  where  its  whole  interests  and  fran- 
chises are  the  exclusive  property  and  domain  of  the  govern- 
ment itself.  If  it  had  been  otherwise.  Courts  of  law  would 
have  been  spared  many  laborious  adjudications  in  respect  to 
eleemosynary  corporations,  and  the  visitorial  powers  over 
them,  from  the  time  of  Lord  Holt  down  to  the  present  day.*' 

The  object  contemplated  by  the  charter  in  question  was 
the  education  of  the  children  in  the  county  of  Switzerland, 
and  not  the  children  of  the  State  at  large ;  the  funds  to  sup- 
port this  object  were  to  be  derived  from  gifts,  devises,  etc., 
in  pursuance  of  the  terms  of  the  charter,  in  connection  with 
the  funds  to  be  received  from  the  State  as  provided  for.  The 
State,  by  bestowing  upon  the  corporation  the  seminary  fund 
mentioned,  must  be  considered,  like  other  donors,  as  having 
made  an  endowment.  But  that  gives  her  no  more  right  to 
control  the  institution,  than  a  donation  by  a  third  person 
would  give  him  such  right.  By  the  terms  of  the  charter, 
she  relinquished  all  right,  as  a  sovereign  State,  to  control 
the  institution,  as  she  reserved  to  herself  no  such  right. 
The  corporation  is,  nevertheless,  subject  to  the  general  law 
of  the  land.  The  trustees,  in  case  of  an  abuse  of  the  trust, 
fraud,  or  other  grievance,  may  be  reached  through  the 
medium  of  a  Court  of  Equity.  Dartmouth  College  v.  Wood- 
wardj  supra.    It  is  no  answer  to  this  view  to  say,  that  by 
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the  canstitation  of  1816,  the  moneys  paid  as  an  equiralent 
hy  persons  exempt  for  military  daty,  and  fines  assessed  for 
breaches  of  the  criminal  law,  were  to  be  applied  to  the  sup- 
port of  county  seminaries,  and  that,  as  the  creation  of  this 
corporation  was  the  means  adopted  to  carry  out  the  require- 
ments in  the  county  of  Switzerlandy  the  corporation  should 
be  regarded  as  a  public  State  institution,  subject  to  be 
controlled  or  destroyed  by  the  legislature,  and  its  property 
diverted  to  other  purposes.  Doubtless,  the  legislature  might 
have  created  such  a  corporation  as  would  have  been,  in  the 
strictest  sense,  public,  and  subject  to  be  controlled  and 
destroyed  by  that  body,  and  the  property  intrusted  to  it 
taken  from  it.  But  the  question  is,  have  they  done  so  in 
this  instance? 

The  case  may  be  stated  thus:  the  legislature  created  a 
corporation  and  authorized  it  to  receive  property  to  be  used 
for,  and  applied  to,  a  particular  purpose.  To  that  corpora- 
tion D\ifour  made  a  donation  of  his  land,  to  be  applied,  of 
course,  to  the  purposes  indicated  by  the  charter.  The  State, 
by  granting  the  charter,  pledged  its  faith  that  it  would  not 
interfere  with  the  trustees  in  the  proper  discharge  of  their 
duties  as  such ;  and  there  was  an  implied  contract,  between 
the  donor  and  the  corporation,  that  the  property  should  be 
used  only  for  the  purposes  indicated  by  the  charter.  An 
extract  from  the  opinion  of  the  Supreme  Court,  in  the  Dart-- 
mouth  College  case,  will  clearly  elucidate  this  proposition* 
**  By  the  terms  of  the  charter,"  say  the  Court,  "  the  trustees 
and  their  successors,  in  their  corporate  capacity,  were  to 
receive,  hold,  and  exclusively  manage,  all  the  funds  so  con- 
tributed. The  Crown,  then,  upon  the  face  of  the  charter, 
pledged  its  faith  that  the  donations  of  private  benefactors 
should  be  perpetually  devoted  to  their  original  purposes^ 
without  any  interference  on  its  own  part,  and  should  be 
forever  administered  by  the  trustees  of  the  corporation, 
unless  its  franchises  should  be  taken  away  by  due  process 
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of  law.  From  the  very  nature  of  the  case,  there  was  an 
implied  contract,  on  the  part  of  the  Crown,  with  every  bene* 
factor,  that  if  he  would  give  his  money,  it  should  be  deemed 
a  oharity  protected  by  the  charter,  and  be  administered  by 
the  corporation  according  to  the  general  law  of  the  l^nd. 
As  soon,  then,  as  a  donation  was  made  to  the  corporation, 
there  was  an  implied  contract  springing  up,  and  founded  on 
a  valuable  consideration,  that  the  Crown  would  not  revoke 
or  alter  the  charter,  or  change  its  administration  without 
the  consent  of  the  corporation.  There  was,  also,  an  implied 
contract,  between  the  corporation  itself  and  every  benefactor, 
upon  a  like  consideration,  that  it  would  administer  hia 
bounty  according  to  the  terms,  apd  for  the  object  stipulated 
in  the  charter." 

In  any  view  of  the  case  that  presents  itself  to  our  minds, 
we  can  not  distinguish  it,  in  principle,  from  that  of  the  Dor^* 
mouth  CoUege^  and  we  must  hold,  in  accordance  with  the 
doctrines  of  that  case,  that  the  charter  of  the  seminary,  and 
the  rights  accruing  under  it,  are  protected  by  the  Federal 
Constitution,  and  that  the  provision  in  the  State  Constit^* 
tion  authorizing  a  sale  of  property,  and  the  law  made  iu 
pursuance  thereof,  must  be  held  void  as  respects  this  semi- 
nary; and  hence,  that  Edwards  acquired  no  title  by  hia 
purchase. 

We  may  remark,  before  leaving  the  subject,  that  we  lay 
no  stress  upon  the  fact  that  Dufour  donated  the  land,  instead 
of  having  sold  it  for  a  valuable  consideration.  A  sale  to  a 
seminary,  like  the  one  under  consideration,  might  be  made 
on  terms  much  more  favorable  to  the  corporation  th^ 
would  be  made  in  ordinary  dealings  in  real  estate,  with  a 
view  to  aid  and  assist  the  corporation  in  establishing  aa 
institution  of  learning,  while  the  vendor  might  not  feel  able 
or  willing  to  donate  the  property.  And  in  case  of  a  sala, 
there  would  be  the  same  obligation,  on  the  part  of  the  State^ 
to  permit  it  to  be  used  for  the  purposes  designated  by  the; 
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charter;  and  the  persons,  for  whose  nse  it  was  purchased^ 
would  have  a  right  equally  as  sacred  as  if  it  had  been 
donated. 

The  language  of  the  Supreme  Court  of  the  United  StateSy 
in  the  case  of  Terrett  et  al.  v.  Taylor  et  aL,  9  Cranch,  48,  is 
in  point  here.  The  Court  say :  "  In  respect  to  public  corpor- 
ations which  exist  only  for  public  purposes,  such  as  coun- 
ties, towns,  cities,  etc.,  the  legislature  may,  under  proper 
limitations,  have  a  right  to  change,  modify,  enlarge,  or 
restrain  them ;  securing ^  -  however ,  the  property  for  the  uses  of 
those  for  whoMj  and  at  whose  expense,  it  was  originally  purchased. 
But  that  the  legislature  can  repeal  statutes  creating  private 

!  corporations,  or  confirming  to  them  property  already  acquired 

under  the  faith  of  previous  laws,  and  by  such  repeal  can 
vest  the  property  of  such  corporations  exclusively  in  the 
State,  or  dispose  of  the  same  to  such  purposes  as  they  may 
please,  without  the  consent  or  default  of  the  corporators, 
we  are  not  prepared  to  admit.  And  we  think  ourselves 
standing  upon  the  principles  of  natural  justice,  upon  the 
fundamental  laws  of  every  free  government,  upon  the  spirit 
and  letter  of  the  Constitution  of  the  United  States,  and  upon 
the  decisions  of  most  respectable  tribunals,  in  resisting  such 
a  doctrine." 
Whether  the  right  to  receive  the  seminary  funds,  men- 

I  tioned  in  the  charter,  may  or  may  not  be  withdrawn  from 

the  corporation,  is  a  question  we  have  not  considered,  and 
do  not  decide.  But  we  hold  that,  without  the  fault  of  the 
corporation,  its  franchises  can  not  be  destroyed,  or  its  prop- 
erty seized  and  sold,  or  diverted  to  purposes  other  than 
those  contemplated  by  the  charter. 

That  the  sale  was  authorized  by  the  new  constitution  of 
the  State  can  make  no  difierence  in  principle.  The  language 
of  the  proposition  is,  that  no  State  shall  pass  any  law  im- 
pairing the  obligations  of  contracts.  The  substance  of  this 
provision  is,  that  no  State  shall  interfere,  in  any  way,  with 
Vol.  XrX.— 58 


19    4181 
145    ?93 


418  SUPREME  COURT  OP  INDIANA. 

Adams  and  Others  v,  Sater  and  Others. 

tbe  rights  which  citizens  have  acquired  by  contract.  See 
the  case  of  Oliver  Lee  ^  CoJs  Bankj  21  N.  Y.,  p.  9 ;  also, 
Dodge  v.  Woolsey^  18  How.  331.  Indeed,  a  State  constita- 
tion  is  bat  a  higher  grade  of  State  law  than  that  passed  by 
the  legislature,  and  can  never  be  paramount  to  the  Federal 
Constitution. 

We  have  felt  much  reluctance  in  coming  to  the  conclu- 
sion that  a  provision  in  our  own  constitution  is  void,  as 
being  in  conffict  with  the  Federal  Constitution ;  but  when 
we  consider  how  much  of  the  peace  and  happiness,  liberty 
and  prosperity  of  the  people  of  this  nation  depends  upon 
preserving  the  Federal  Constitution  intact,  and  free  from 
the  least  infractions ;  and  that  it  is  the  imperative  duty  of 
each  State,  as  well  as  the  Federal  Government,  to  yield 
strict  and  implicit  obedience  to  its  behests,  we  can  not  but 
realize  the  fact,  that  we  should  be  most  recreant  to  the  trust 
reposed  in  us,  and  to  the  duty  which  we  owe  to  the  country, 
and  to  ourselves,  were  we  to  suffer  any  considerations  to 
swerve  us  from  the  discharge  of  our  plain  and  unmistaka- 
ble duty. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

jff.  W.  Harrington^  for  the  appellant. 

A,  C  Dovmey^  for  the  appellees. 
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Where  an  action  relates  to  the  separate  property  of  the  wife,  she 
may  sue  therefor,  without  joining  her  husband  as  a  plaintiff  in  the 
action. 

Where  a  person,  pending  an  action  against  him  for  the  collection  of 
a  debt,  and  on  the  day  on  which  final  judgment  b  rendered  therein 
i^inst  him,  bat  before  the  rendition  of  the  judgment,  conveys  all 
his  real  estate,  in  four  different  parcels,  to  as  many  different 
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.  grantees,  for  the  consideration,  expressed  in  each  deed,  of  three 
hundred  dollars,  and  his  wife  receives  in  return,  a  conveyance  of 
a  tract  of  land  from  one  of  them,  and  such  jndgment-creditor  seeks 

\  to  set  aside  said  deeds  as  fraudulent,  it  would  not  be  proper  for 
the  Court  to  instruct  the  jury,  that,  "  the  deeds,  on  their  face,  im- 
port a  fair  transaction."  because  such  instruction  might  mislead 
the  jury. 

APPEAL  from  the  Bartholomew  Circnit  Court. 

Perkins,  J. — On  the  4th  day  of  rebruary,  1858,  Nancy 
Sater  conveyed  a  tract  of  land  to  Rebecca  Sater ^  the  wife  of 
John  Sater. 

Oh  the  same  day,  John  Sater  and  Bebecca,  his  wife,  ac- 
knowledged a  deed,  bearing  date,  April  9,  1857,  to  WiUiam 
Sater^  for  a  tract  of  land. 

On  the  same  day,  John  and  Bebecca  Sater  executed  a  deed 
to  Nancy  Sater^  for  a  tract  of  land. 

On  the  same  day,  John  and  Bebecca  Sater  acknowledged  a 
deed,  bearing  date,  April  9,  1857,  to  Ephraim  Sater ,  for  a 
tract  of  land. 

On  the  same  day,  John  and  Bebecca  Sater  executed  to 
George  W.  Sater  a  deed  for  a  tract  of  land. 

The  consideration  named  in  each  of  said  deeds,  from  Sater 
and  Wife  to  the  several  grantees,  is  three  hundred  dollars. 

In  October,  1868,  Carter j  AdamSy  Taylor y  and  FUchy  ob- 
tained judgments  against  John  Saier^  and,  he  having  no 
property,  in  his  own  name,  subject  to  execution,  they  caused 
executions  to  be  levied  on  the  property  above  described,  as 
having  been  conveyed  by  and  to  the  several  persons  named 
in  the  deeds,  claiming  that  the  same  had  been  fraudulently 
conveyed. 

Those  persons,  viz.:  Bebecca^  Williamy  Nancy ^  Ephraim^ 
and  George  TT.  Sater^  filed  a  complaint  for  an  injunction, 
restraining  the  sale  of  those  tracts  of  land  on  said  execu- 
tions, and  obtained  a  perpetual  injunction. 

It  is  claimed,  that  John  Sater  should  have  been  made  a 
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party-plaintiff,  with  his  wife,  to  the  suit ;  bnt  it  would  seem 
that  it  was  not  necessary  that  be  should  be.  2  G.  ft  H.,  p. 
41,  notes.  It  does  not  appear,  by  the  pleadings,  that  her 
husband  had  any  interest  in  the  tract  of  land  so  conveyed 
by  Nancy  to  Rebecca. 

It  was  held,  in  a  late  case  in  Massachusetts^  (8  Allen,  p. 
541,)  .that  a  married  woman,  who  held  a  bond,  with  condi- 
tion to  convey  land  to  her,  to  her  sole  and  separate  use,  free 
of  the  interference  of  her  husband,  upon  the  payment  of  a 
certain  sum,  is  liable,  in  a  separate  action  at  law  against  her, 
under  the  statutes  of  that  State,  upon  a  promissory  note 
given  by  her  for  money  borrowed,  to  be  applied,  and  actu- 
ally applied,  in  payment  of  the  amount  necessary  to  secure 
to  her  the  conveyance  of  the  land ;  and,  also,  upon  a  prom- 
issory note  given  by  her  for  money  borrowed,  for  the  purpose 
of  paying  debts  contracted  by  her,  for  matters  necessary  for 
carrying  on  the  farm,  after  she  had  received  a  deed  for  it. 

As  to  the  force  and  effect  of  the  judgments,  as  evidence 
of  indebtedness,  in  this  case,  where  the  plaintiffs  were  not 
parties  to  them,  see  Belmont  v.  Coleman^  21  N.  Y.  Court  of 
Appeals,  p.  96 ;  and  Roswell  v.  Simonton^  2  Ind.,  p.  516. 

The  Court  instructed  the  jury,  among  other  things,  thus : 
•*  The  deeds,  on  their  face,  import  a  fair  transaction." 

We  think  this  instruction,  under  the  circumstances  of  the 
oase,  may  have  misled  the  jury.  We  must  look  at  the  in- 
struction as  applicable  to  the  case.  It  was  not  the  case  of 
a  single  deed  in  an  ordinary  case. 

Here  was  a  judgment  obtained  against  Sater j  the  grantor' 
in  the  deeds.  Awhile  before  the  judgment  is  rendered,  and 
on  the  same  day,  he  *  executes  deeds,  distributing  all  his 
property  among  certain  persons,  and  his  wife  receives,  in 
return,  a  conveyance  for  a  tract  of  land,  from  one  of  them. 
The  same  consideration  is  named  in  the  several  deeds. 
Some  of  them  bear  a  prior  date.  Now,  the  Court  tells  the 
jury  that,  as  matter  of  law,  these  deeds,  considered  altogether, 
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thoB  appearing  in  the  case,  as  the  jory  may  have  und^rBtood 
the  instr action,  import  a  fair  transaction.  If  this  was  so, 
then,  if  there  had  been  no  evidence  in  the  cause  bat  the 
deeds,  the  Court  should  have  told  the  jury  there  was  no 
evidence  tending  to  show  a  fraudulent  conveyance*  But 
could  the  Court,  legally,  have  thus  told  the  jury  in  this 
case?  Might  not  the  jury  have  found  the  deeds  fraudulent, 
taking  them  altogether,  in  connection  with  the  judgment 
which  was  before  them,  in  the  pleadings,  without  any  other 
evidence?  We  think  it  was  a  question  for  the  jury,  as  the 
case  stood,  whether  the  deeds  imported  a  fair  transaction,  on 
their  face. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  another  trial. 

S,  Stansifer  and  C.  E.  Walkerj  for  the  appellants. 

A.  W.  Hendricks  and  JS.  HiUj  for  the  appellees. 
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A  penon,  who,  out  of  the  State  of  Indiana^  becomes  aeoeflsoiy  before 
die  fact  to  a  felony  committed  within  the  State,  can  not  be  pan- 
ished  therefor  under  tjie  laws  of  this  State. 

Seotipn  2  (2  £.  S.,  1852,  p.  361,)  of  our  criminal  code,  mnst  be 
construed  to  embrace  only  persons  who,  without  the  State,  oommit  a 
crime,  which,  in  legal  contemplation,  is  to  be  deemed  as  having  been 
committed  within  the  State,  under  circumstances  which  will  make 
the  person  thus  committing  it  a  principal  in  the  crime. 

APPEAL  from  the  Delaware  Circuit  Court 
WoRDKN,  J.— On  the  night  of  the  4th  of  February,  1862, 
the  office  of  the  treasurer  of  Jay  county  was  broken  open, 
and  a  large  amount  of  money  stolen  therefrom.    JokmSf  the 
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appellant,  together  with  three  others,  was  indicted  for  the 
larceny.  Upon  trial,  the  appellant  was  convicted  and  sen- 
tenced to  imprisonment  in  the  penitentiary. 

At  the  proper  time,  the  appellant  asked  the  following 
charge,  which  was  applicable  to  the  evidence,  and  was  re- 
fused, viz. :  ^^  If  the  defendant  did  nothing  more  than,  at  a 
time  previous  to  the  commission  of  the  crime  charged  in  the 
indictment,  to  counsel  with  and  encourage  Barker  and  Black- 
burriy  in  the  State  of  OhiOj  to  come  to  Indiana^  and  commit 
the  larceny  charged  in  the  indictment,  and  was  not,  himself, 
in  Indiana  at  the  time  the  offense  was  committed,  or  nearer 
the  place  than  the  city  of  Dayton^  State  of  OhiOj  he  should 
be  acquitted  on  this  indictment." 

In  determining  whether  the  conviction  can  be  sustained, 
two  questions  arise.  First:  Whether  an  accessory  before 
the  fact  can  be  convicted  on  the  indictment  for  the  larceny^ 
to  which  he  was  thus  accessory?  and  Second:  Whether  he 
can  be  convicted  where  the  acts  done  by  him,  making  him 
such  accessory,  were  committed  without  the  limits  of  the 
State?  If  either  of  these  questions  shall  be  determined 
against  the  State,  the  judgment  must  be  reversed. 

From  the  view  which  we  take  of  the  second  question,  it 
will  be  unnecessary  to  pass  upon  the  first,  but  a  few  observ- 
ations may  be  made  upon  it,  having  some  bearing,  incidently, 
upon  the  second.  At  common  law,  an  accessory  before  the 
fact  must  have  been  charged  as  such,  and  not  as  principal ; 
and  he  could  not  be  convicted,  except  jointly  with,  or  after 
the  principal,  whose  acquittal  acquitted  him.  1  Bishop 
Crim.  Law,  sees.  467,  468.  But  our  statutes  have,  for  many 
purposes,  abrogated  all  distinction  between  principal  and 
accessory.  Thus,  the  49th  section  of  the  act  concerning 
crime  and  punishment,  (2  R.  S.,  1852,  p.  422,)  subjects  per- 
sons aiding  or  abetting,  etc.,  in  the  commission  of  crime 
(felonies),  to  the  same  punishment  prescribed  for  principals ; 
and  the  Slst.  section  enacts,  that  they  may  be  indicted  and 
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convicted,  before  or  after  the  principal  offender  is  indicted 
and  convicted. 

The  66th  section  of  the  act  regalating  practice  in  criminal 
cases  provides  that,  ^^  Any  person  who  counsels,  aids  or  abets 
in  the  commission  of  any  offense  may  be  charged,  tried,  and 
convicted,  in  the  same  manner  as  if  he  were  a  principal/' 
The  terms  of  this  section  are  clear  and  explicit,  and,  if  valid, 
would  seem  to  authorize  the  conviction  of  an  accessory  before 
the  fact  on  an  indictment  charging  him  with  the  principal 
offense* 

But  in  the  Bill  of  Bights,  (Constitution,  art.  1,  sec.  13») 
it  is  declared  that,  "  In  all  criminal  prosecutions,  the  accused 
shall  have  the  right  *  *  *  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  to  have  a  copy 
thereof."  Whether,  where  the  State  seeks  a  conviction  on 
the  ground  that  the  accused  is  an  accessory  before  the  fact, 
an  indictment  which  charges  him  as  principal,  sufficiently 
apprises  him  of  the  ^  nature  and  cause  of  the  accusation," 
is  a  question  which  we  leave  open,  it  being  unnecessary  to 
determine  it.  Where  it  shall  become  necessary  to  determine 
it,  the  Court  will,  undoubtedly,  have  the  benefit  of  a  full 
discussion  of  the  question,  by  counsel,  on  both  sides. 

We  pass  to  the  second  question :  Can  a  person  who,  out 
of  the  State,  becomes  an  accessory  before  the  fact,  to  a  fel- 
ony committed  within  the  State,  be  punished  by  our  laws? 

The  State  relies  upon  the  following  provision  of  our 
statute,  viz. :  ^^  Every  person,  being  without  this  State,  com* 
mitting  or  consummating  an  offense  by  an  agent,  or  means 
within  the  State,  is  liable  to  be  punished  by  the  laws  there- 
of, in  the  same  manner  as  if  he  were  present,  and  had  com- 
menced and  consummated  the  offense  within  the  State."  2 
B.  S.,  1852,  p.  861,  sec.  2. 

Before  undertaking  to  give  this  provision  an  interpreta- 
tion, we  will  advert  to  some  general  principles  that  will  aid 
us  in  doing  so.    It  may  be  assumed,  as  a  general  proposition. 
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that  the  crimioal  laws  of  a  State  do  not  bind,  and  can  not 
affect,  those  out  of  the  territorial  limits  of  the  State. 

Each  State,  m  respect  to  each  of  the  others,  is  an  inde- 
pendent sovereignty,  possessing  ample  powers,  and  the 
exclusive  right,  to  determine,  within  its  own  borders,  what 
shall  be  tolerated,  and  what  prohibited;  what  shall  be 
deemed  innocent,  and  what  criminal ;  its  powers  being  lim* 
ited  only  by  the  Federal  Constitution,  and  the  nature  and 
objects  of  government.  While  each  State  is  thus  sovereign 
within  its  own  limits,  it  can  not  impose  its  laws  upon  those 
outside  of  the  limits  of  its  sovereign  power.  Our  own  con- 
stitution has  expressly  fixed  the  boundaries  of  its  sovereignty. 
It  provides,  after  having  defined  the  geographical  boundariea 
/  of  the  Stat«,  that  ^*  The  State  of  Indiana  shall  possess  juris- 
j  diction  and  sovereignty  coextensive  with  the  boundaries 
/  declared  in  the  preceding  section;  and  shall  have  concnrrent 
jurisdiction,  in  civil  and  criminal  cases,  with  the  State  of 
Kentucky  on  the  Ohio  river,  and  the  State  of  Illinois  on  the 
Wabashj  so  far  as  said  rivers  form  the  common  boundary 
between  this  State  and  the  said  States  respectively."  Con- 
stitution, art.  14,  sec.  2. 
/  But,  while  it  is  clear  that  the  criminal  law  of  a  State  can 
have  no  extra-territorial  operation,  it  is  equally  clear  that 
each  State  may  protect  her  own  citizens  in  the  enjoyment 
of  life,  liberty,  and  property,  by  determining  what  acta^ 
within  her  own  limits,  shall  be  deemed  criminal,  and  by 
punishing  the  commission  of  those  acts.  And  the  right  of 
punishment  extends  not  only  to  persons  who  commit  infrac- 
tions of  the  criminal  law  actually  within  the  State,  but  also 
to  all  persons  who  commit  such  infractions  as  are,  in  contem- 
plation of  laWy  within  the  State. 

Decided  cases  will  illustrate  the  last  proposition.  The  case 
of  T%e  People  v.  Adam^y  3  Denio,  190,  was  one  in  which  this 
subject  underwent  a  full  discussion  and  examination.  It 
was  there  held,  that  a  person  who,  in  the  State  of  Ohio, 
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made  certain  false  representations)  by  means  of  which  he 
obtained,  through  innocent  agents^  goods  in  the  city  of  Nevt 
York,  was  guilty  of  a  violation  of  the  laws  of  the  latter 
State,  and  could  be  there  punished.  The  case  goes  upon 
the  ground  that,  as  the  agents  through  whom  the  goods 
were  obtained  were  innocent,  the  party  thus  making  the  rep- 
resentations, and  through  such  agents  obtaining  the  goods, 
must  be  regarded  as  the  principal  in  the  crime,  and,  there- 
fore, that  personal  presence  in  New  York  was  not  necessary* 
The  Court  say,  ^*  Personal  presence,  at  the  place  where  a 
crime  is  perpetrateid,  is  not  indispensable  to  make  one  a 
principal  offender  in  its  commission.  Thus,  where  a  gun  is 
fired  from  the  land,  which  kills  a  man  at  sea,  the  offense 
must  be  tried  by  the  admiralty,  and  not  by  the  common 
law  courts;  for  the  crime  is  committed  where  the  death 
occurs,  and  not  at  the  place  whence  the  cause  of  death 
proceeds.  And,  on  the  same  principle,  an  offense  commit- 
ted by  firing  a  shot  from  one  county,  which  takes  effect  in 
another,  must  be  tried  in  the  latter,  for  there  the  crime  was 
committed.  (1  Chit.  Crim.  Law,  155,  191.  United  States  v. 
DaviSj  2  Sum.  485.)  In  such  cases  the  offender  is  the  imme- 
diate actor  in  the  perpetration  of  the  crime,  although  not 
personally  present  at  the  place  where  the  law  adjudges  it 
to  be  committed.  He  is  there,  however,  by  the  instrument 
nsed  to  effect  his  purpose,  and  which  the  law  holds  suffi- 
cient to  make  him  responsible,  at  that  place,  for  the  act 
done  there. 

^^But  crimes  may  be  perpetrated  through  the  instrument- 
ality of  living  agents,  in  the  absence  of  the  principal,  and 
cmr  law-books  are  full  of  such  cases.  Where  poison  is 
knowingly  sent,  to  be  administered  as  medicine  by  attend- 
ants who  are  ignorant  that  it  is  poison,  and  death  ensues, 
the  person  who  thus  procures  the  poison  to  be  taken  is 
guilty  of  murder.  So,  where  a  child  without  discretion,  an 
idiot|  or  a  madman,  is  induced  by  a  third  person  to  do  a 
Vol.  XIX.— 54 
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feloniouB  act,  the  instigator  alone  is  guilty,  and  although 
not  personally  present  at  the  perpetration  of  the  crime,  he 
is  a  principal  felon.  ^  *  *  Bat  where  the  agent  is  a  guilty 
actor  in  the  commission  of  the  felony,  the  law  makes  him 
the  principal  offender,  and  the  one  by  whom  he  was  em* 
ployed,  or  instigated,  is,  if  absent,  but  an  accessory  before 
the  fact"  The  case  of  The  King  v.  Brisne  and  Scotty  (4  East, 
164,)  cited  in  Th^  People  v.  AdamSj  is  also  in  point.  It  was 
an  information  for  a  conspiracy  to  cheat  the  Crown  by  false 
vouchers.  The  trial  was  in  the  Qoxxnty  oi  MiddUseXj  and  it 
appeared  that  all  the  acts  in  which  either  of  the  defendants 
immediately  took  part  were  done  by  them  either  on  the 
high  seas,  at  Brassa  Sounds  or  at  Leswickj  in  the  isle  of 
Shetland.  The  only  acts  proved  to  be  done  in  Middlesex 
were  those  which  were  done  by  them  mediately^  through  the 
intervention  of  innocent  persons.  Upon  this  it  was  objected, 
that  all  the  acts  of  the  defendants  themselves,  which  consti* 
tuted  the  offense  of  conspiracy,  were  committed  out  of  the 
jurisdiction  of  the  common  law.  But  it  was  held,  that  the 
acts  done  by  the  innocent  agents  of  the  defendants,  in  Mid- 
dleseZj  were  their  acts  done  in  that  county.  The  case  of 
l^he  Commonwealth  v.  Harvey^  reported  in  8  Am.  Jurist,  69, 
is  also  in  point.  There,  Harvey^  in  the  State  of  New  Yorkj 
had  perpetrated  a  forgery,  by  means  of  which  he  procured, 
through  innocent  persons^  a  sum  of  money  from  a  house  in 
Boston,  he  remaining  all  the  time  in  the  State  of  New  York, 
It  was  held,  on  the  principle  already  adverted  to,  that  he 
was  amenable  to  the  criminal  law  of  Massachusetts,  the  crime, 
in  contemplation  of  law,  having  been  committed  there. 

There  are  other  cases   running  through  the  books  that 

/serve  to  illustrate  and  establish  our  proposition,  that  a  State 

/  may  rightfully  punish  all  persons  who  commit  an  offense 

within  the  State,  either  actually,  or  in  contemplation  of  law; 

but  it  is  unnecessary  to  extend  this  opinion  by  any  further 

examination  of  them.     Two  circumstances  may  be  noticed 
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in  reference  to  all  the  cases  that  have  come  under  our  observ*- 
ation :  1.  The  crime  has  been  deemed,  in  law,  to  have  been 
committed  in  the  State  where  it  was  punished,  although  the 
perpetrator,  at  the  time  of  its  commission,  may  have  been 
personally  out  of  the  State ;  and  2.  The  party  punished  has 
been  held  to  be  the  person  who  committed  it ;  that  is,  he  has 
been  held  to  be  the  principal,  and  not  merely  an  accessory 
before  the  fact.  Indeed,  in  no  justly  legal  sense  can  it  be 
said,  that  a  man  who,  in  one  State,  procures  a  responsible 
party  to  go  out  of  that  State  into  another,  and  there  commit 
a  crime,  commits  any  crime  mtkin  the  latter  State. 

No  case  has  come  under  our  notice,  and  we  presume  there 
is  none,  where  a  party  has  been  punished  in  a  State  where 
a  crime  has  been  committed,  who  was  merely  an  accessory 
before  the  fact  to  such  crime,  in  another  State.  On  the 
contrary,  the  only  direct  adjudication  that  we  are  aware  of, 
on  the  point,  is  the  other  way.  The  case  alluded  to  is  that 
of  JEx  parte  Joseph  Smithy  (the  Mormon  prophet,)  3  McLean, 
121.  Smith  had  been  charged,  in  Missouri,  with  being  an 
accessory  before  the  fact  to  an  assault  and  battery,  with 
intent  to  kill.  The  assault,  etc.,  was  perpetrated  in  Mis^ 
souri,  but  Smithes  acts,  making  him  such  accessory,  were  com- 
mitted in  the  State  of  Illinois.  Upon  a  requisition  of  the 
Governor  of  Missouri  upon  the  Governor  of  lUinois,  Smith 
was  arrested,  and  took  out  a  writ  of  habeas  corpus  for  his 
discharge,  and  was  brought  before  the  Circuit  Court  of  the 
United  States.  That  Court  express  their  views  upon  the 
point  in  question  as  follows :  "  It  is  the  duty  of  the  State 
of  Illinois  to  make  it  criminal  in  one  of  its  citizens  to  aid, 
abet,  counsel,  or  advise,  any  person  to  commit  a  crime  in 
her  sister  State.  Any  one  violating  the  law  would  be 
amenable  to  the  laws  of  Illinois^  executed  by  its  own  tribu- 
nals. Those  of  Missouri  could  have  no  agency  in  his  con- 
viction and  punishment.  But  if  he  shall  go  into  Missouri^  he 
owes  obedience  to  her  laws,  and  is  liable  before  her  courts, 
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to  be  tried  and  punished  for  any  crime  he  may  commit 
there;  and  a  plea  that  he  was  a  citizen  of  another  State 
would  not  avail  him.  If  he  escape,  he  may  be  surrendered 
to  Missouri  for  trial.  But  when  the  offense  is  perpetrated 
in  lUinoiSj  the  only  right  of  Missouri  is,  to  insist  that  Illinois 
compel  her  citizens  to  forbear  to  annoy  her.  This  she  has 
a  right  to  expect.  For  the  neglect  of  it,  nations  go  to  war, 
and  violate  territory."  Smith  was  discharged  from  the 
arrest 

^^ith  the  light  of  these  considerations  before  us,  we  return 
to  the  statutory  provision  before  quoted,  to  ascertain  its 
meaning.  '^Everj^^  person  being  without  this  State,  com- 
mitting, or  consummating  an  offense  by  an  agent,  or  means 
within  the  State,  is  liable,"  etc.  This  language,  in  our 
opinion,  embraces  all  persons  who  may,  without  the  State, 
commit  a  crime,  which,  in  legal  contemplation,  is  to  be 
deemed  as  having  been  committed  within  the  State,  under 
circumstances  that  will  make  the  pei^son  thus  committing  it 
a  principal  in  the  crime?!  Such,  for  instance,  as  shooting 
from  without  the  State,  thereby  killing  a  person  within  the 
same ;  sending  an  ^^  infernal  machine,"  through  innocent 
agents,  from  without  the  State,  whereby  life  is  destroyed; 
and  cases  of  a  like  character  with  these,  and  those  mentioned 
in  a  former  part  of  this  opinion.  Also,  when  a  person, 
though  out  of  the  State,  is  present,  aiding  and  abetting,  so 
as  to  make  himself  a  principal  in  the  second  degree,  as  may 
well  be,  a  State  line  simply  being  between  such  person  and 
the  principal  in  the  first  degree,  who  in  person  perpetrates 
the  offense.  This  construction  seems  to  be  in  harmony  with 
principle,  and  also  with  the  authorities. 

\^  But  the  provision  can  not  be  construed  to  embrace  persons 
w];io,  out  of  the  State,  become  mere  accessori^  before  the 
fact  to  a  crime  committed  within  the  State?)  This  conclusion 
is  arrived  at  from  the  considerations  already  mentioned,  and 
from  the  fact  that  the  language  does  not  admit  of  such 
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interpretation.  Penal  statntes,  says  BisJuyp^  *^  are  to  reach  no 
farther  in  meaning  than  their  words;  no  person  is  to  be 
made  suhject  to  them  by  implication ;  and  all  doubts  con* 
cerning  their  interpretation  are  to  preponderate  in  favor  of 
the  accused."  1  Bishop's  Crim.  Law,  sec.  115. 
^  What  do  the  words  "  every  person  committing  or  consum- 
mating"  mean?  Undoubtedly,  every  person  who  commits 
or  consummates  an  offense  as  provided  for.  This  embraces 
those  only  who  commit  or  consummate  the  offense,  and  not 
those  who,  being  absent,  have  merely  counseled,  etc.,  the 
commission  or  consummation  thereof.  But  it  is  said,  that 
he  who,  out  of  the  State,  counsels,  aids,  etc.,  another  to 
commit  a  crime  within  the  State,  commits  the  crime  him- 
self, by  an  agent.  If  a  party,  being  absent,  procures  an 
innocent  agent  to  commit  a  crime,  he  himself,  as  we  have 
seen,  becomes  the  principal ;  which  was  clearly  not  the  case 
here.  If,  on  the  other  hand,  a  party,  being  absent,  procures 
a  guiUy  agent  to  commit  the  crime,  the  agent  thus  commit* 
ting  it  is  the  principal,  and  the  party  thus  procuring  it  is  an 
accessory  before  the  fact,  and  can  in  no  legal  sense  be  said 
to  have  committed  it. 

It  may  be  said,  that  a  man  who  procures  another  to  com* 
mit  a  crime  is  as  guilty,  morally,  as  he  who  actually  commits 
it.  This  all  may  be,  but  it  does  not  prove  that  the  Courts 
of  another  State  than  that  in  which  the  offense  was  com- 
mitted, have  a  right  to  punish  itJ)  We  have  a  statute  pro- 
viding for  the  punishment  of  persons  who  have  become 
accessories  before  the  fact  to  felonies  committed  in  other 
States.  Stat.,  1853,  p.  72.  It  is  not  unfair  to  presume  that 
Ohio  has  a  similar  one.  But  whether  she  has  or  not,  the 
defendant  can  not  be  punished  under  our  laws. 

It  is  urged,  that,  inasmuch  as  by  our  law  the  distinction 
between  principal  and  accessory  is,  in  many  respects,  takea 
away,  there  should  be  no  distinction  made  in  the  construc- 
tion of  the  section  under  consideration.    But  it  is  laid  down. 
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that  a  statute  will  not  be  taken,  by  implication^  to  abrogate 
the  distinction  between  principal  and  accessory,  or  any  other 
distinction  already  known  to  the  law.  1  Bish.  Crim.  Law, 
sec.  86.     Hie  State  v.  Richer^  29  Maine,  84. 

For  these  reasons  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  and  the  cause 
remanded.  The  clerk  will  give  the  proper  notice  for  a 
return  of  the  prisoner. 

/).  KilgorCy  f<ir  the  appellant. 

Oscar  B.  Hord^  Attorney-General,  Walter  March j  John  F. 
Kibhey^  and  W.  A.  PeellCy  for  the  State. 


•  »♦ 


Thk  State  v.  Curzy. 

An  information  which  charges  that  the  defendant,  within  two  years 
of  the  commencement  of  the  prosecution,  did,  knowingly,  encourage 
a  negro,  named  A.  B.,  who  had  come  into  the  State  about  the  Ist 
of  December,  1860,  to  remain  in  the  State,  by  giving  him  employ- 
ment and  furnishing  him  a  home,  is  good,  and  not  subject  to  be 
quashed. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Per  Curiam. — The  affidavit  and  information  in  this  case 
were  filed  in  1861,  and  charge  that  the  defendant,  within 
two  years  of  the  commencement  of  the  prosecution,  did, 
knowingly,  encourage  a  negro  man  named  Wilsony  who  had 
come  into  the  State  about  the  1st  of  December,  1860,  which 
fact  was  known  to  the  defendant,  to  remain  in  the  State ; 
such  encouragement  being  given  by  giving  him  employment, 
and  furnishing  him  a  home,  etc.  The  information  was 
quashed.    "We  think  the  information  was  good. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 

Oscar  B.  Hordy  Attorney-General,  for  the  State. 
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Koble's  Executrix  t;.  Noble.  lo  43t 

139    224 

Bince  1853,  upon  the  deaUi  of  a  wife,  testate  or  intestate,  leaying  a 
widower,  he  is  entitled  to  one-third  of  her  estate,  both  real  and  per- 
sonal, subjeet  to  his  proportion  of  the  debts  of  the  wife  contraeted 
before  marriage. 

APPEAL  from  the  Franklin  Common  Pleas. 

Pbrions,  J. — Emily  H.  Noble,  the  wife  of  Jotms  NobUj 
departed  this  life,  testate,  leaving  personal  property,  hers 
separately,  of  considerable  value. 

James  Noble,  her  widower,  applied  to  the  Common  Pleas 
Court  of  the  proper  county,  for  direction  to  the  executrix 
of  Emily  H.  Noble,  deceased,  to  pay  to  him  the  value  of 
one-third  of  the  personal  estate  above  mentioned,  subject, 
etc.,  left  by  the  said  EmUy.  James  Noble  took  nothing  under 
the  will.    The  direction  was  given,  and,  we  think,  rightly. 

By  the  common  law,  and  the  law  of  Indiana,  prior  to 
1853,  the  husband  acquired  all  the  personal  property  of  the 
wife,  by  marriage.  Her  personal  estate,  and  the  use  of  her 
real  estate,  came,  upon  marriage,  into  the  common  stock  for 
the  benefit  of  the  family. 

But,  since  1853,  her  real  estate,  the  income  from  it,  and 
her  personal  estate,  existing  at  the  marriage,  and  that  ac- 
quired by  descent,  devise  or  gift,  afterward,  remain  hers, 
and  she  is  not  obliged  to  appropriate  any  of  it  to  the  support 
of  the  family.  But  if  she  dies  before  her  husband,  then 
one-third  of  her  estate,  real  and  personal,  goes  to  him,  with- 
out  regard  to  any  will  which  the  wife  may  have  made. 
This  is  the  express  language  of  the  statute.    1  G.  &  H.,  p.  295. 

Per  Curiam. — The  judgment  below  is  affirmed^  with  costs. 

Holland  and  Binkley,  for  the  appellant. 

Johnson,  for  the  appellee. 
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lao  3ia  The  State,  on  the  Relation  of  Wilbsr  v.  Saltbrs  and 

184  370  vi/nerB. 

19  m 
139  197  Where  a  sheriff  has  seyeral  executions  in  his  hands,  at  the  same 

time,  on  different  jadgments,  and  leyies  any  of  them  upon  real 

estate,  and  sells  it,  he  should  apply  the  proceeds  of  the  sale  to  the 

payment  of  the  several  judgments  in  the  order  of  their  seniority, 

paying  the  oldest  judgment  first,  without  any  reference  to  the  fact 

that  the  levies  and  sale  may  have  been  made  on  executions  issued 

upon  junior  judgments. 

The  purchaser,  at  a  sheriff's  sale  on  execution,  is  not  bound  to  see 
that  the  sheriff  makes  a  proper  return  to  the  executions,  or  that 
he  makes  any  return. 

When  a  sheriff  leyies  an  execution  upon  real  estate,  and  sells  it  for 
enough  to  pay  the  debt,  receives  the  money,  and  makes  the  pur- 
chaser a  deed,  the  judgment  is  extinguished,  whether  the  sheriff 
make  return  to  the  execution  or  not,  or  although  he  make  a  false 
return. 

In  such  case  the  judgment-plaintiff  must  look  to  the  sheriff  and  hia^ 
sureties,  and  can  not  again  collect  the  debt  of  the  judgment- 
defendant. 

Any  sale  afterward  made  to  pay  such  judgment,  if  made  to  a  person 
having  actual  or  constructive  notice  of  the  facts,  would  be  an  abao* 
lute  nullity,  and  the  weight  of  authority  would  seem  to  render  any^ 
sale  upon  such  a  satisfied  judgment,  whether  made  to  aa  innocent 
purchaser  or  not,  an  absolute  nullity. 

APPEAL  from  the  Jefferson  Circuit  Court. 

WoRDEN,  J. — ^Action  by  the  appellant  against  the  appellees. 
Demurrer  to  the  complaint  sustained,  and  judgment  for  the 
defendants. 

The  suit  is  upon  a  sheriff's  bond,  conditioned  in  the  nenal 
form. 

The  complaint  states,  in  substance,  that  the  following 
judgments  were  recovered  in  said  Jefferson  Circuit  Court : 

1.  On  the  5th  of  February,  1856,  by   The  Madism  In- 
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twrwMt  Company  against  Paul  Hendricks  and  others,  for  five 
hundred  and  twenty-one  dollars  and  fifteen  cents,  and  costs 
of  suit. 

2.  On  the  18th  of  March,  1856,  by  Lawaon  ^  Terkes 
against  Paul  and  Josiah  G.  Hendricks^  for  one  hundred  and 
twenty-five  dollars  and  eight  cents,  and  costs. 

3.  On  the  18th  of  March,  1856,  by  Henry  F.  West  against 
Paul  and  Josiah  G.  Hendricks,  for  one  hundred  and  forty- 
seven  dollars  and  forty-eight  cents,  and  costs. 

4.  On  the  20th  of  March,  1856,  by  Charles  E.  Walker 
against  Paul  Hendricks,  for  two  hundred  and  seventy-one 
dollars  and  three  cents,  and  costs. 

5.  On  the  6th  of  May,  1856,  by  Caleb  Schmidlapp  against 
Paul  Hendricks,  for  two  hundred  and  twenty-seven  dollars 
and  forty-eight  cents,  and  costs. 

6.  On  the  5th  of  August,  1856,  by  Abijah  W.  Pitcher 
against  Paul  Hendricks  and  another,  for  one  hundred  and 
ninety-seven  dollars  and  three  cents,  and  costs. 

7.  On  the  5th  of  August,  1856,  by  Joseph  P.  Webster 
against  Paui  Hendricks,  for  one  hundred  and  forty-six  dollars 
and  seventeen  cents,  and  costs. 

8.  On  the  5th  of  August,  1856,  by  Arthur  Orr  against 
Paul  Hendricks,  for  two  hundred  and  twenty-seven  dollars 
and  twenty-four  cents,  and  costs. 

That  on  the  20th  of  December,  1856,  executions  on  each 
of  said  judgments  were  in  the  hands  of  said  Salyers  as 
sherifi*,  to  be  by  him  served  and  collected.  That  the  execu- 
tion on  the  judgment  in  favor  of  the  insurance  company 
had  been  levied  upon  lot  No.  4,  etc.,  which,  on  the  day  last 
mentioned,  the  sheriff  sold  for  the  sum  of  one  thousand  and 
twenty-five  dollars,  which  was  paid  down. 

That  the  execution,  in  favor  of  Schmidlapp,  was  levied  upon 

certain  lots,  describing  them,  in  the  addition  west  to  the  city. 

6f  Madison.    This  property,  at  the  same  time,  was  bid  oft' 

and  purchased  by  the  relator,  Wither,  at  the  sum  of  one 
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hundred  and  forty  dollars,  which  he  paid  down,  and  received 
the  sherifi's  deed. 

That  the  execation,  in  favor  of  Pitchery  had  been  levied 
upon  three  lots,  describing  them,  in  the  city  of  Madison^ 
two  of  which  lots  were  bid  off  and  purchased  by  the  relator, 
at  the  8um  of  one  hundred  and  fifty  dollars,  and  one  hj 
William  Stapp  at  the  sum  of  one  hundred  and  twenty  dollars, 
which  moneys  were  paid  down,  and  the  parties  received  the 
sheriff's  deed.  That  said  sheriff  received,  in  cash,  on  the 
three  several  sales  thus  made,  on  the  20th  of  December,  1856, 
the  sum  of  one  thousand  four  hundred  and  thirty-five  dollara» 

It  is  averred,  that  on  said  20th  of  December,  1856, 
there  was  due,  on  the  execution,  in  favor  of  the 
insurance  company,  including  interest  and  costs,    |586  60 

On  the  execution,  in  favor  of  Lawson  f  TerkeSj 
including  interest  and  costs,     -        .        .        .        127  92 

On  the  execution,  in  favor  of  West^  including  in- 
terest and  costs,       ......        156  66 

On  the  execution,  in  favor  of  Walker^  including 
interest  and  costs,    ..••--        318  45 


Making |1,184  63 

These  judgments  were  older  than  those  under  which 
WUJber  made  his  said  purchases. 

It  is  averred,  that  it  was  the  duty  of  the  sheriff  to  pay 
said  judgment  with  the  money  so  made  on  said  sales;  but 
that  he,  knowingly,  etc.,  left  the  judgments,  in  favor  of 
Lawson  ^  YerkeSy  and  in  favor  of  Westj  wholly  unpaid  and 
unsatisfied,  and  falsely  returned  each  of  the  executions  there- 
on, **  nothing  found  whereon  to  levy,"  which  return  was 
false  and  fraudulent 

That  the  sheriff  disposed  of  the  one  thousand  four  hundred 
and  thirty-five  dollars  as  follows: 
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1.  He  paid  the  judgment,  in  favor  of  the  insurance 
company,  in  full,      --.-.-      |586  62 

2.  He  paid  the  Walker  judgment,        ...        318  45 

$900  07 

Leaving  undisposed  of  the  sum  of  five  hundred  and  thirty- 
four  dollars  and  ninety-three  cents,  which  he  applied,  in 
part,  to  younger  judgments,  and,  in  part,  retains  in  his  own 
hands. 

That  afterward,  on  the  24th  of  Decemher,  1857,  other 
writs  of  execution  were  issued  upon  said  judgments  in  favor 
of  Lawson  ^  YerkeSy  and  of  West^  and  were  placed  in  the 
hands  of  said  sherifi;  to  be  levied  upon  the  property  so  pur- 
chased  by  said  Wilber;  that  these  executions  were  levied 
upon  said  property,  and  afterward,  on  the  80th  of  January, 
1858,  the  said  property  was  sold  by  virtue  thereof  to  other 
purchasers,  whereby  the  relator  lost  the  property  thus  pur- 
chased by  him. 

Such  is  the  substance  of  the  case  made  by  the  complaint. 

The  statement  of  a  few  legal  propositions  will  be  suffic- 
ient to  dispose  of  the  case.  Each  of  the  judgments  became 
a  lien  upon  the  real  estate  of  the  defendants  therein,  from 
the  date  of  the  rendition  thereof;  and  there  is  no  doubt 
that  the  money  made  on  the  sales  should  have  been  applied 
on  the  several  judgments,  in  the  order  of  their  seniority; 
paying  the  oldest  judgment  first,  and  so  on  until  the  moneys 
were  exhausted.  Steele  v.  Hanna,  8  Blackf.  326.  Harrison 
V.  Steppy  Id.  454.  McJUahon  v.  Thompson^  2  Ind.  114.  Peck 
V.  Tiffany^  2  Comst.  451.  The  executions  were  all  in  the 
hands  of  the  sheriff  at  the  time  of  the  sale,  and  it  was 
wholly  immaterial  upon  whose  execution  the  sales  were 
made,  the  money  should  have  been  applied  as  above  indi- 
cated.   Sogers  v.  Edmunds^  6  N.  H.  70. 

Had  the  moneys  been  properly  applied,  the  land  purchased 
by  the  relator  would  have  been  discharged  of  the  judgment 
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liens.  Baty  in  our  opinion,  the  same  result  must  follow,  so 
far  as  he  is  concerned,  as  if  the  money  had  been  properly 
applied.  The  purchaser  of  land  at  a  sheriff's  sale  on  exe- 
cution, is  not  bound  to  see  that  the  sheriff  makes  a  proper 
return  to  the  execution;  nor,  indeed,  that  he  makes  any 
return  at  all.  Doe  v.  Heathy  7  Blackf.  154.  See,  also,  Neil- 
son  V.  NeilsoTiy  5  Barb.  565. 

There  was  more  than  enough  made  on  the  sale  which 
took  place  on  the  20th  of  December,  1856,  to  pay  off  all  the 
judgments  which  were  prior  to  those  under  which  the  rela- 
tor purchased,  including  the  Lawson  ^  Yerkes^  and  the  West 
judgments;  and  we  have  seen,  that  it  was  wholly  immate- 
rial under  which  one  of  the  judgments  the  sales  were  made ; 
the  oldest  judgment  was  entitled  to  be  first  paid,  and  so  on 
in  chronological  order.  The  judgments  in  favor  of  Lawson 
^  YerkeSf  and  of  West^  must  be  deemed  to  have  been  paid 
and  satisfied  by  the  sale  thus  made  on  the  20th  of  Decem- 
ber, 1856,  the  money  arising  from  that  sale  being  applicable 
to  their  payment.  It  is  clear  enough,  that  when  a  sheriff 
levies  an  execution  upon  real  estate,  and  sells  it  for  enough  to 
pay  the  debt,  receives  the  money,  and  makes  the  purchaser 
a  deed,  the  judgment  is  extiuguished,  whether  the  sheriff 
make  return  to  the  execution  or  not,  or  although  he  make 
a  false  return.  Neilson  v.  Neilsony  supra.  In  such  case 
the  judgment-plaintiff  must  look  to  the  sheriff  and  his  sure- 
ties, and  can  not  again  collect  the  debt  of  the  judgment- 
defendant. 

In  this  case  Lawson  ^  YerkeSy  and  West,  might  have  looked 
to  the  sheriff  for  their  money,  as  having  been  realized  by 
the  sale  made  on  the  20th  of  December,  1856,  but  they 
could  not  legally  have  issued  another  execution  upon  their 
judgments,  as  they  had  become  liquidated  and  defuuct. 

The  sale  afterward  made,  on  the  30th  of  January,  1858, 
we  regard  as  an  absolute  nullity,  if  made  to  a  person  hav- 
ing actual  or  constructive  notice  of  the  facts,  because  the 
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judgments  on  which  the  executions  issued,  had  been  paid 
and  satisfied  by  virtue  of  the  fonner  sale.  Indeed,  the 
weight  of  authority  seems  to  be,  that  a  sale  on  a  satisfied 
judgment  will  vest  no  title,  even  in  an  innocent  purchaser. 
Wood  V.  ColviUy  2  Hill,  566.  NeUson  v.  NdlsoUy  supra.  Sam- 
mett  V.  WymaUy  9  Mass.  138.  King  v.  Goodwin^  16  Id.  63. 
Jackson  v.  Cadwell,  1  Cow.  622. 

But  suppose  a  sale  to  an  innocent  purchaser,  under  such 
circumstances,  would  be  good,  still  there  is  not  enough 
shown,  by  the  complaint,  to  invalidate  the  title  of  Wilber^ 
the  relator,  as  it  does  not  appear  who  was  the  purchaser  at 
the  latter  sale,  nor  that  he  had  not  notice.  For  aught  that 
appears,  the  sale  may  have  been  to  the  execution-plaintiffs, 
or  to  a  purchaser  having*  notice  of  the  facts. 

From  all  that  is  stated  in  the  complaint,  it  does  not  appear 
that  Wilber^s  title  is  at  all  affected  by  the  sale  made  on  the 
30th  of  January,  1858;  hence,  he  seems  to  have  no  valid 
cause  of  action  against  the  sheriff*.  Whether  or  not,  had  his 
title  been  defeated  by  the  latter  sale,  he  could  have  sued 
the  sheriff,  on  his  bond,  for  making  a  false  return  to  an 
execution  in  favor  of  another,  or  for  not  properly  applying 
the  proceeds  of  the  first  sale,  or  whether  he  should  have 
taken  steps  to  stop  the  second  sale,  we  need  not  determine. 
The  ground  upon  which  we  place  the  case  is,  that  it  does 
not  appear  that  the  relator  has  been  injured  by  the  wrongixil 
acts  of  the  sheriff.  Hence,  the  judgment  below  must  be 
affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

S.  C.  Stevens,  for  the  appellant. 
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A  testator  directed,  by  his  will,  that  his  real  estate  should  be  sold  by 
his  executors,  for  the  highest  and  best  price  for  cash,  or  on  such 
credit,  and  the  amount  secured  in  such  manner,  as  is  usual  in  like 
oases,  and  that  the  proceeds  should  be  distributed  among  certain 
persons.  He  appointed  two  sons  and  a  son-in-law,  executors.  On 
May  20,  1851,  about  two  thousand  eight  hundred  acres  of  said 
lands  were  sold  at  public  auction,  in  parcels  of  upward  of  three 
hundred  acres,  and  purchased  chiefly  by  the  adult  heirs,  at  about 
ten  dollars  per  acre,  and  said  executors  purchased  over  eleven 
hundred  acres  thereof.  In  May,  1854,  the  executors  filed  their 
complaint  against  the  other  heirs,  showing  the  facts,  and  praying 
confirmation  of  their  purchase,  or  thaX  their  land  be  re-ofiered  for 
sale,  and  if  it  would  not  sell  for  any  more  than  they  were  to  give, 
and  the  value  of  their  improvements  on  it,  that  then  their  purchase 
should  stand  and  be  confirmed.  The  Court,  on  a  trial,  found  the 
value  of  their  improvements  and  ordered  a  re-sale,  but  no  bid  was 
received  therefor,  and,  in  July,  1854,  their  original  purchase  was 
confirmed.  On  December  20,  1859,  one  of  the  heirs  sued  said 
executors  for  an  alleged  balance  due  on  his  distributive  share,  and 
averred  that  the  executors  had  used  his  legacy,  etc.,  and  claiming 
interest,  etc.  Demurrer  sustained  to  the  complaint  in  January, 
1860,  and  amendment  filed,  charging  that  said  executors,  and  other 
sons  and  daughters  of  the  testator,  had  fraudulently  combined, 
etc.,  and  were  each  to  bid  in  certain  parcels  of  said  land,  and  not 
to  bid  against  each  other,  and  to  prevent  others  from  bidding  by 
representing  that  they  would  get  into  litigation,  etc. ;  and  said  ex- 
ecutors, in  execution  of  said  fraudulent  purpose,  offered  said  lands 
in  large  parcels  to  suit  each  of  said  heirs,  and  required  cash  down 
at  said  sale,  by  reason  whereof  said  lands  were  purchased  for 
much  less  than  their  value,  and  that  when  said  lands  were  re-offered 
in  1854,  the  same  frauds  were  repeated,  and  certain  persons  were 
paid  for  not  bidding,  etc. ;  and  the  plaintiff  further  averred,  that, 
in  1851,  he  was  a  minor,  and  became  of  age  in  1854,  and  was 
never  apprised  of  said  frauds  until  the  winter  of  1859-60.  Prayer, 
that  the  sale  be  set  aside,  etc. 
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Meld,  ihat  the  proceedings  had  in  1864,  for  the  confirmation  of  said 
sales,  were,  in  substance,  saoh  an  adjudication  as  falls  within  the 
provisions  of  the  code  for  the  review  of  judgments,  2  R.  S.  165, 
and  the  remedy  there  provided  should  have  been  pursued. 

Meldj  also,  that  section  219,  2  R.  S.  77,  does  not  apply  to  cases 
where  frauds  have  been  committed  in  obtaining  judgments,  but 
rather  to  the  matter  which  is  the  foundation  of  the  action  to 
obtain  the  judgment,  and  not  the  proceedings  or  judgment  based 
thereon. 

Seld,  also,  that  fraud  in  obtaining  a  judgment  may  be  shown  as  a 
cause  for  review,  but  it  must  be  done  within  the  time  and  in  the 
manner  prescribed  in  the  statute. 

APPEAL  from  the  Warren  Common  Pleas. 

Hanna,  J. — Prior  to  1851,  James  Goodwin  died  testate, 
leaving  seven  children,  and  one  set  of  grand-children,  as 
well  as  a  widow.  Several  specific  bequests  were  made,  after 
which  the  will  provides  as  follows : 

"I  also  order  and  direct,  that  all  the  real  and  personal 
estate  of  which  I  shall  die  seized  or  possessed,  (except  the 
bequests  heretofore  named,)  shall  be  sold  by  my  executors, 
for  the  highest  and  best  price  for  cash,  or  on  such  credit, 
and  the  amount  secured  in  such  manner,  as  is  usual  in  like 
cases,  to  insure  the  full  and  punctual  payment  thereof,  and 
I  direct  and  ordain  that  the  amount  of  money  raised  by  the 
disposal  of  real  and  personal  estate  hereinbefore  ordered  by 
me  to  be  sold  or  otherwise  disposed  of,  to  be  divided  in  the 
following  manner,  to-wit:  To  Thomas  Goodwin,  Harrison 
Goodwin,  John  W.  Goodwin,  Ahner  Goodwin,  the  heirs  of  the 
body  of  Elizabeth  Quick,  deceased,  Indiana  Clark  and  Martha 
Lyons,  each,  one  equal  share  and  share  alike,  among  the 
sons  and  daughters  of  my  body,  and  the  amount  devised,  or 
share  bequeathed,  to  the  heirs  of  the  body  of  Elizabeth  Quick, 
deceased,  shall  be  paid  by  my  executors  to  them  as  they 
become  of  age.  The  share  bequeathed  to  Martha  I/yons,  and 
the  heirs  of  her  body,  is,  by  my  executors,  to  be  laid  out  in 
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lands  for  their  use  and  benefit."  James  and  John  W.^  sons, 
and  Clarkj  a  son-in-law,  were  appointed  executors. 

Such  proceedings  were  had  by  said  executors,  that,  on  the 
2fith  day  of  May,  1851,  said  lands,  to  the  amount  of  about 
twenty-eight  hundred  acres,  were  sold  at  public  sale  and  bid 
in  by  the  adult  heirs  of  said  decedent,  for  about  ten  dollars 
per  acre,  in  parcels  of  near  three  hundred  acres,  and  upward, 
to  each  one,  except  John  W.  That  the  executors  purchased, 
altogether,  about  eleven  hundred  acres  of  said  land,  at  said 
sale. 

Afterward,  at  the  May  term,  1854,  of  said  Court,  said 
executors  filed  a  complaint  against  the  balance  of  said  heirs, 
showing  the  above  facts,  and  alleged  that  they  had  made 
improvements,  etc.,  and  praying  the  Court,  as  doubts  had 
arisen,  etc.,  to  confirm  their  purchase,  or,  that  said  property 
might  be  again  offered  for  sale,  and  if  it  would  not  bring 
any  more  than  they  were  to  pay  for  the  same,  and  the  value 
of  the  improvements,  that  it  might  be  confirmed  to  them, 
etc.  It  appears  that  the  Court  found  the  value  of  the  im- 
provements, and  ordered  the  property  to  be  offered  in  the 
parcels  in  which  it  was  then  held  by  said  executors,  one  of 
them  holding  seven  hundred  acres,  etc.  Afterward  they 
reported  that  it  had  been  offered  and  no  bid  received,  and, 
thereupon,  on  the  —  day  of  July,  1854,  said  purchases 
were  confirmed  to  said  original  purchasers. 

On  the  20^A  day  of  December^  1859,  the  appellant,  John  W, 
Quiekj  one  of  said  grand-children,  brought  suit  against  said 
executors  for  an  alleged  balance  due  him  of  his  distributive 
share,  averring  that  they  had  used  the  said  legacy,  etc.,  and 
closing  interest  and  profits,  etc.  A  demurrer  was  sustained  to 
the  complaint,  at  the  January  term  of  said  Court,  for  the  year 
1860,  and,  thereupon,  an  amendment  was  filed,  which,  among 
other  things,  charged  fraud  in  the  sale  of  said  lands.  The 
complaint  was  several  times  further  amended,  until  it  ulti- 
mately  set  forth  the  facts  above  set  out,  and  charged  that  said 
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executors,  and  the  other  sobs  and  daughters  of  said  dece- 
dent,  had  fraudulently  combined,  etc.,  among  themselves,  to 
each  bid  off  certain  parcels  of  said  lands,  and  not  bid 
against  each  other ;  and  that  they  also  confederated  together 
to  prevent  other  persons  from  bidding  on  said  lands,  by  rep- 
resenting that  they  would  get  into  litigation,  etc.,  and  by 
bribery,  etc.  That  by  said  agreement,  said  executors  offered 
said  lands  in  large  parcels,  to  suit  each  of  said  heirs,  and 
required  cash  down  at  said  sale;  that,  in  consequence  of 
these  various  acts,  said  lands,  purchased  by  said  persons, 
were  so  purchased  for  twenty-eight  thousand  dollars,  when, 
in  fact,  they  were  worth  fifty  thousand,  and  would  have 
brought  that  much  if  offered  in  small  lots,  and  on  reasonable 
time,  and  clear  of  the  appliances  used,  etc.;  that  at  the  re* 
offer  of  said  lands,  purchased  by  the  executors,  in  1854,  said 
frauds  were  again  resorted  to,  and,  in  addition  to  said  lands 
being  offered  in  such  large  parcels,  it  was  given  out  that 
purchasers  would  get  into  litigation,*  and  B  and  M  were  paid 
one  hundred  dollars  if  they  would  not  bid,  when  they  had 
intended  and  otherwise  would  have  run  said  lands  up  to 
fifteen  dollars  per  acre,  etc. ;  that  said  appellant  was  a  minor 
at  said  sale  in  1851,  and  arrived  at  full  age  during  the  pend- 
ing of  the  application  of  said  executors  to  procure  the  con- 
firmation of  the  sales  made  to  themselves ;  and  that  he  has 
been  but  lately,  during  the  winter  of  1859-60,  apprised  of 
the  fraud  perpetrated  against  his  rights;  praying  that  the 
sale  may  be  set  aside,  and  the  lands  again  sold  by  a  disin- 
terested commissioner,  '^or  that,  inasmuch  as  lands,  since 
the  time  of  said  sale,  have,  from  fortuitous  causes,  become 
depreciated  in  value,  said  executors  may  be  decreed  to  pay 
the  difference  between  the  actual  value  of  said  lands,  when 
so  pretended  to  be  sold,  and  the  price,''  etc. 

There  was  a  demurrer  overruled  to  this  complaint,  and 
by  cross  errors  assigned,  and  brief  filed,  the  appellees  press 
this  as  the  only  point  upon  which  they  rely ;  urging  that  it 
Vol.  XIX.— 56 
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18  shown  that  the  remedy  of  the  appellant,  if  any  he  ever 
had,  is  barred  by  the  statute  of  limitations. 

Waiving  any  discussion  of  the  manner  in  which  it  was 
thus  attempted  to  raise  the  point,  for  it  was  afterward  raised 
by  answer,  we  will  proceed  to  examine  it. 

By  the  appellant  it  is  urged  that  this  case  falls  under  the 
fourth  subdivision  of  sec.  210,  p.  75,  2  R.  S.,  to-wit :  "  The 
following  actions  shall  be  commenced  within  six  years  after 
the  cause  of  action  has  accrued,  and  not  afterward :  *  *  * 
Fourth,  for  relief  against  frauds."  And  that,  as  this  form 
of  action  was  adopted  immediately  upon  the  discovery  of  the 
fraud,  it  is  in  time,  within  the  meaning  of  sec.  219,  Id, 

To  this  it  is  answered,  in  argument :  Jirsty  that  the  section 
first  quoted  has  no  application,  because  it  has  reference  only 
to  suits  to  obtain  judgments,  not  to  proceedings  to  be  relieved 
from  judgments  after  they  have  been  obtained ;  that  such 
proceedings  are  governed  by  other  statutes,  namely:  those 
governing  applications  Yor  new  trials,  and  to  review  judg- 
ments, under  neither  of  which  was  this  suit  in  time;  and 
that  the  application  must  be  in  conformity  with  some  stat- 
ute; to  which  proposition  is  quoted  WooUy  v.  Woolly,  12 
Ind.  663,  and  McQuigg  v.  McQiiigg,  18  Id.  296.  And,  sec- 
ond, if  they  are  wrong  in  this,  that  still  the  plaintiff  does 
not  make  a  case  of  concealment,  entitling  him  to  relief. 

As  to  the  first  point  made  by  appellees:  There  being 
sufficient  facts  alleged  in  the  complaint,  it  is  clear  that  the 
plaintiff,  even  under  sec.  210,  quoted,  was  entitled  to  pro- 
ceed to  obtain  relief,  having  commenced  within  six  years, 
unless  the  order  of  the  Court,  made  in  1854,  confirming 
said  sales,  should  be  considered  as  interposing  a  bar  in  the 
way,  by  which  he  was  compelled  to  seek  his  remedy  under 
some  other  law.  We  do  not  find  from  the  record,  that  the 
property  had  been,  in  1851,  sold  by  order  of  the  Court;  nor 
was  such  sale  then  confirmed.  In  1854,  upon  the  application 
of  the  executors,  heretofore  noticed,  the  sales  to  persons,  other 
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than  said  execntors,  were  confirmed ;  and,  as  to  said  execu- 
tors, the  re-offer,  report,  and  confirmation,  were  made  as 
before  alluded  to. 

Were  these  orders  of  confirmation,  under  the  circum- 
stances, judgments,  within  the  meaning  of  the  statute  on 
the  subject  of  proceeding  to  review  ?  2  R.  S.  166.  And  if 
yea,  then  does  sec.  219,  as  to  concealment,  etc.,  have  any 
application  to  a  proceeding,  under  that  statute,  to  review  ? 

We  are  of  the  opinion,  that  the  order  and  conclusion  of 
the  Court,  arrived  at  upon  the  application  in  1854,  as  then 
entered,  were,  in  substance,  such  an  adjudication  as  falls 
within  the  provision  and  definition  of  the  statute,  2  R.  8. 
165 ;  and,  following  the  decisions  above  cited,  from  12th  and 
18th^  Ind.  R.,  we  are  further  of  the  opinion,  that  the  rem- 
edy pointed  out  by  the  statute  should  be  pursued  in  the 
form  and  manner  therein  indicated.  This  might  have  been 
done  by  application  for  a  new  trial,  or  for  a  review  of,  or 
appeal  from,  the  said  adjudication,  within  the  time  fixed  by 
the  legislature.  As  the  complaint  showed  that  this  had  not 
been  done  within  the  time,  it  was  defective,  unless  sec.  219 
saved  it,  under  the  allegations  of  concealment  made  therein. 
This  section,  we  think,  has  application  to  proceedings  in 
transactions  other  than  judgments,  and  was  not  intended  to 
apply  in  cases  where  frauds  were  perpetrated  in  obtaining 
judgment.  In  other  words,  the  matter  which  is  the  founda- 
tion of  the  action  to  obtain  the  judgment,  and  not  the  pro- 
ceedings, or  judgment  based  thereon,  are  affected  by  this 
provision  of  the  statute.  We  suppose,  under  an  application 
to  review,  etc.,  fraud  in  obtaining  a  judgment  may  be  shown, 
as  a  cause,  etc.,  but  three  years  appears  to  be  fixed  as  the 
limit  within  which  such  proceeding  shall  be  instituted,  and 
the  act  in  relation  to  reviews  contains  no  clause  similar  to 
sec.  219. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained; and,  as  the  judgment  was  for  the  plaintiff  upon  the 
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hearing,  as  to  a  part  of  said  lands,  we  think  it  ought  to  be 
reversed. 

Ptr  Curiam. — The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Joseph  JET.  Brown  and  James  Park^  for  the  appellant. 

McDonald  and  BoachCy  for  the  appellees. 
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The  Circuit  Court  of  one  county  has  no  jurisdiction  to  adjudicate  upon 
the  title  to  land  in  another  county,  \vhere  no  part  of  the  land,  the 
title  of  which  is  inyolved  in  the  action,  is  situated  in  the  county  of 
the  forum. 

A  creditor,  in  the  ahsence  of  a  statutory  prohihition,  may,  at  any  time, 
before  liens  have  attached  on  his  property,  make  a  general  or  partial 
assignment  to  a  ixustee  for  the  benefit  of  his  creditors,  with  prefer- 
ences, or  he  may  assign  the  whole  for  the  benefit  of  a  single  creditor. 

The  mere  reservation,  in  such  an  assignment,  of  the  surplus,  "  if  any 
there  should  be,"  to  the  debtor,  will  not  vitiate  the  assignment. 

The  omission,  in  an  assignment,  to  limit  the  time  for  the  assignee  to 
apply  the  proceeds  of  the  assigned  property,  is  not  objectionable ; 
because  the  law,  in  such  cases,  requires  it  to  be  done  in  a  reasonable 
time. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Davison,  J. — Huff  was  the  plaintiff  below,  and  the  appel- 
lants were  the  defendants.  The  following  is  the  case  made 
by  the  record:  On  the  6th  of  November,  1857,  Huffy  the 
plaintiff,  recovered  a  judgment  in  the  Tippecanoe  Circuit 
Court,  then  in  session  for  Tippecanoe  county,  against  the  New 
Albany  and  Salem  Railroad  Company ^  for  three  thousand  and 
eighty -three  dollars,  with  costs,  etc.    At  the  time  of  this  re^ 
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covery  there  existed  in  that  Court,  against  said  company, 
other  judgments  for  large  amounts,  which  were,  and  still 
are,  liens  on  the  real  estate  of  the  company  situate  in  said 
county,  and  amount  to  a  sum  largely  heyond  the  value  of 
any  and  all  property  situate  in  that  county  belonging  to  the 
company,  so  that  an  execution  issued  on  the  plaintiff's  judg- 
ment  at  any  time  since  its  rendition,  and  levied  on  any  and 
all  of  the  company's  property  in  said  county,  would  have 
been  useless  and  unavailing.  In  July,  1858,  Suff  caused  an 
execution  to  issue  on  his  judgment  to  the  sheriff  of  Jasper 
county,  by  virtue  of  which  he  levied  on  certain  lands  in  that 
county  belonging  to  the  company.  On  the  2d  of  August, 
1857,  the  company  executed  to  Jesse  J.  Brown  a  deed  of 
conveyance,  whereby  she  conveyed  to  him,  in  trust,  certain 
real  and  personal  estate  described  in  the  deed,  among  which 
are  the  lands  so  levied  on  by  the  sheriff.  This  deed  is  set 
forth  in  the  pleadings,  and  says,  among  other  things,  ^^  That 
the  company,  for  the  purpose  of  borrowing  money  to  make 
and  operate  her  railroad,  and  of  paying  debts  incurred  for 
that  object,  have  procured  several  persons  to  become  parties 
to  divers  notes,  bills,  and  other  contracts,  by  being  makers, 
acceptors,  or  indorsers  thereof,  for  the  sole  accommodation 
of  the  company.  And  the  company  may  hereafter,  for  the 
same  purpose,  procure  the  same  or  other  persons  to  become 
parties,  in  like  manner,  to  other  notes,  bills,  and  contracts, 
for  her  sole  accommodation,  and  on  some  or  all  of  which 
notes,  bills,  or  other  contracts,  such  parties  now  are,  and  may 
hereafter  become,  liable.  And  being  desirous  to  secure  and 
indemnify  them  against  all  loss  by  reason  of  the  matters  afore- 
said, the  company,  in  consideration  of  the  premises,  and  of 
one  dollar  paid  to  her  by  the  said  BrowUj  ^^  grants,  bargains, 
and  sells  to  him  all  her  lands,  tenements,  and  hereditaments, 
wherever  situate,  which  are  not  necessary  for  operating  her 
railroad;  and  all  her  locomotives,  passenger  and  freight 
cars,  and  appurtenances,  etc.;  and  all  materials,  machinery, 
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and  tools  of  whatsoever  kind,  the  title  to  which  has  become 
vested  in  said  company  since  December  22, 1856 ;  and  all  the 
lands,  tenements,  and  hereditaments  of  said  company,  the 
title  to  which  has  become  vested  in  her  since  her  first  organ* 
ization,  which  are  not  necessary  for  the  use  of  operating  her 
railroad ;  and  all  the  cord- wood  along  the  entire  line  of  said 
road,  which  has  been  purchased,  and  accepted,  and  takea 
possession  of  by  the  company  since  December  21,  1856; 
to  have  and  to  hold  in  trust,  to  sell  and  dispose  of  the  same, 
from  time  to  time,  without  any  benefit  whatever  of  any  stay 
or  appraisement  laws,  etc.;  to  pay  any  or  all  of  said  notes, 
bills,  and  other  contracts,  and  to  repay  to  all  or  any  of  said 
persons  all  sums  they  may  have  been  obliged  to  pay,  and 
fully  to  indemnify  them  severally  for  all  loss  they  or  any  of 
them  may  sustain  by  reason  of  being  a  party  to  any  such' 
note,  bill,  or  other  contract,  as  aforesaid.  After  all  said  notes, 
bills,  and  other  contracts  shall  be  fully  paid,  and  said  per- 
sons shall  be  fully  indemnified  on  account  thereof,  and  after 
paying  all  just  expenses  of  the  trust,  all  the  balance  of  said 
granted  property,  and  the  proceeds  of  any  of  it,  if  there 
shall  be  any  such  balance,  shall  be  delivered  to  said  com- 
pany, until  such  property  shall  be  wanted  for  the  purposes  of 
the  trust,  the  same  shall  remain  in  the  possession  of  the 
company ;  but  the  president  thereof  may,  at  his  discretion, 
deliver  the  possession  thereof  to  said  Brown  at  an  earlier 
time.  And  said  trust  is  intended  for  the  benefit  of  John 
Bushnelly  James  Montgomery y  Jesse  J.  Brown^  George  Lymauj 
James  Brooks^  Douw  D.  WiUiamsony  George  T.  Talm/in,  and 
all  others  who  have  or  may  become  parties  to  any  note,  bill, 
or  other  contract,  for  the  company's  sole  accommodation. 

It  is  averred,  in  the  complaint,  that  at  the  time  of  the  exe* 
cution  of  the  deed,  the  suit  for  the  recovery  of  the  plain- 
tiff's judgment  was  pending  in  the  Montgomery  Circuit  Court, 
and  that  the  same  was  executed  with  intent  to  delay  and 
defraud  creditors,  etc.    The  prayer  for  relief  is,  that  the  deed. 


NOVEMBER  TERM,  1862.  447 

The  Nev  Albany  and  Salem  Bailroad  Oompany  and  Othen  v.  Huff. 

from  the  compaDy  to  Brown^  be  held  fraudulent,  etc. ;  that 
all  the  property  which  it  describea  be  deemed  liable  to  said 
judgment;  and  that  the  property  levied  on  be  sold  without 
appraisement,  and  the  proceeds  thereof  be  applied  to  the 
Batisfaction  of  said  judgment,  etc.  The  defendants  demurred 
to  the  complaint,  but  their  demurrer  was  overruled,  and 
thereupon  they  answered  by  a  general  traverse. 

The  issues  were  submitted  to  the  Court,  upon  an  agree- 
ment which  reads  thus :  ^^  Defendants  admit  all  the  allega- 
tions in  the  complaint,  with  this  exception:  they  do  not 
admit  that  the  deed  is  fraudulent  on  its  face,  and  void  with 
reference  to  the  other  facts  therein  alleged ;  they  do  not 
admit  that  they  intended  to  commit  a  fraud,  by  or  in  said 
deed;  but  whether  it  was  a  fraud  is  to  be  judged  of  by  the 
Court,  from  the  deed  and  the  alleged  and  admitted  facts 
stated  in  the  complaint.  And  the  plaintijf  admits  the  truth 
of  the  recitals  in  the  deed;  but  does  not  admit  that  such 
deed  is  not  fraudulent  on  its  face  with  reference  to  the 
facts  so  stated.  If  the  Court  shall  find  the  trust-deed  fraudu- 
lent and  void  on  its  face,  with  reference  to  said  other  admit- 
ted facts,  then  the  judgment  shall  be  for  the  plaintiff,  if  the 
law,  upon  finding  such  deed  fraudulent  and  void,  authorizes 
such  judgment;  but  if  the  Court  shall  not  find  the  deed 
fraudulent  and  void,  then  the  judgment  shall  be  for  the 
defendants.  The  defendants  also  reserve  the  right  to  claim 
that  said  trust-deed  is  operative  as  a  mortgage,  and  to  have 
it  so  adjudged,  if  the  case  authorizes  such  adjudication/' 

Upon  final  hearing,  the  Court  found  for  the  plaintiff;  and 
motions  for  a  new  trial,  and  in  arrest,  having  been  overruled, 
it  was  adjudged  that  the  deed  from  the  company  to  Brown 
is,  as  to  the  plaintiff,  fraudulent  and  void ;  that  the  lands 
therein  described  are  subject  to  his  judgment;  and  that 
those  levied  on,  situate  in  Jasper  county,  be  sold  by  the 
sheriff  without  appraisement,  etc. 

In  support  of  the  motion  in  arrest  it  is  argued,  that  the 
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real  estate  taken  in  execution,  the  title  to  which  is  directly 
involved  in  this  suit,  being  in  Jasper  county,  the  THppecanoe 
Circuit  Court  had  no  jurisdiction.  The  code  says :  ^<  Actions 
for  the  following  causes  must  be  commenced  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is 
situated :  1.  For  the  recovery  of  real  property,  or  an  estate, 
or  interest  therein ;  or  for  the  determination,  in  any  form, 
of  any  such  right  or  interest.  2.  For  the  partition  of  real 
estate.  8.  For  the  foreclosure  of  a  mortgage  on  real  prop- 
erty." 2  R.  8.,  p.  88.  Does  this  enactment  apply  to  the 
case  at  bar  ?  It  is  true,  as  contended,  the  trust-deed  covers 
lands  in  Tippecanoe  county,  belonging  to  the  company;  but 
the  title  to  these  lands  was  not  at  all  in  issue,  because,  as  a 
reason  for  the  levy  in  Jasper  county,  it  is  alleged  in  the 
complaint  that  the  lands  in  Tippecanoe  were  so  largely  in- 
cumbered that  an  execution,  issued  on  plaintiff's  judgment, 
and  levied  upon  them,  would  have  been  unavailing.  Indeed, 
the  object  of  the  suit  was  to  annul  the  trust-deed,  as  to  the 
property  levied  on,  and  to  render  the  levy  of  the  plaintiff's 
execution,  on  that  property,  effective.  As  has  been  seen,  the 
levy  was  made  in  Jasper  county,  and  the  question  arises, 
had  the  Court,  before  which  this  cause  was  determined, 
power  to  decide  upon  the  title,  and  direct  the  sale  of  lands 
in  that  county?  This  inquiry  seems  to  be  fully  answered 
by  the  statutory  enactment  to  which  we  have  referred: 
"  Actions  for  the  determination,  in  any  form,  of  any  right 
or  interest  in  real  property,  must  be  commenced  in  the 
county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated."  The  title  to  the  lands  levied  on,  by 
the  plaintiff's  execution,  no  part  of  which  are  situate  in 
Tippecanoe  county,  was,  plainly,  the  subject  of  the  present 
action;  hence,  the  Circuit  Court  of  that  county  had  no 
power  to  adjudicate  upon  the  case  made  by  the  record. 

The  deed  in  question  is  alleged  to  be  void  in  law,  because 
it  is  a  general  assignment,  as  to  part  of  the  company's 
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creditors,  reserving  benefits  to  the  grantor.  This  position 
does  not  seem  to  be  correct.  A  creditor,  in  the  absence  of  a 
statutory  prohibition,  may,  at  any  time  before  liens  have 
attached  on  his  property,  make  a  general  or  partial  assign- 
ment to  a  trustee,  for  the  benefit  of  his  creditors,  with 
preferences.  Indeed,  he  may  assign  the  whole  of  his  prop- 
erty for  the  benefit  of  a  single  creditor,  in  exclusion  of  all 
others ;  or  he  may  distribute,  in  unequal  proportions,  either 
among  a  part  or  the  whole  of  them.  This  seems  to  be  a 
settled  rule  of  decision.  Ghrover  v.  Wakemany  11  Wend.  187. 
Burril  on  Assignments,  117,  118,  119,  and  cases  there  cited. 
Nor  does  the  mere  reservation  of  the  surplus,  if  any  there 
shovld  bey  to  the  debtor,  vitiate  the  assignment ;  "  as  credit- 
ors, not  parties,  can  pursue  their  remedies  against  the  debtor, 
following  the  surplus  either  in  his  hands  or  those  of  the 
trustee."    McFarland  v.  Birdsilly  at  the  present  term. 

Again :  it  is  insisted  that  the  trust-deed  is  void  per  se^  be- 
cause it  fixes  no  limit  of  time  within  which  the  trust  shall 
be  executed.  This  position  is  also  untenable.  ''An  omis- 
sion to  limit  any  time  for  the  assignee  to  apply  the  proceeds 
of  the  assigned  property,  is  not  objectionable,  because  the 
law,  in  such  cases,  requires  it  to  be  done  in  a  reasonable 
time."  Stevens  v.  Bell^  6  Mass.  839.  Cunningham  v.  Frebom^ 
11  Wend.  241.  See,  also,  Burril  on  Assignments,  203.  We 
perceive  nothing  on  the  face  of  the  deed  before  us,  when 
viewed  in  reference  to  the  agreed  admission  of  facts,  that 
leads  to  the  conclusion  that  it  is  fraudulent  in  law  or  fact. 
It  is  true,  the  suit  for  the  recovery  of  the  plaintift'^s  judg- 
ment was  pending  when  the  trust-deed  was  executed.  But 
the  existence  of  that  circumstance  is  not  an  available  ol^ee- 
tion  to  the  deed,  because  we  have  decided,  that ''  The  fact  of 
the  pendency  of  a  suit  against  a  debtor,  when  he  conveys 
his  property,  is,  of  itself,  no  proof  of  fraud;  for  he  may 
assign  his  property  after,  as  well  as  before,  action  brought." 
Stewart  v.  English,  6  Ind.  176. 
Vol.  XIX.— 57 
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The  Board  of  Commissioners  of  Floyd  County  v.  Day. 

Per  Curiam.— The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 

H.  W.  Chase,  J.  A.  Wilsiach,  S.  C.  WiUsoUy  and  J.  E.  Me- 
Donaldy  for  the  appellants. 

John  Pettitj  S.  A.  Huffy  and  B.  JoneSy  for  the  appellees. 

NoTB. — This  cause  was  decided  in  May,  1860,  and  should  have  been  reported 
in  an  earlier  volume,  but  was  doubtless  omitted  by  mistake. 


»♦• 


Welch  v.  The  State. 

APPEAL  from  the  Marion  Common  Pleas. 
—  Per  Curiam. — This  case  falls  within  the  decision  in  the 

19    460 

caM2        case  of  Justice  v.  The  StatCy  17  Ind.,  p.  56,  and  must,  there- 
fore,  be  reversed. 

The  judgment  is  reversed,  with  costs. 
McDonaldy  Boache,  and  Lewis  for  the  appellant. 


»»» 


The  Board  of  Commissioners  of  Flotb  Countt  v.  Dat. 

It  is  not  error  to  refuse  a  continuance  asked  for  because  the  causes 
of  action  were  not  filed  with  the  complaint,  either  by  copies  or  the 
originals,  where  it  appears  that  such  causes  of  action  were,  a  reason- 
able time  before  the  trial,  handed  to  the  defendant's  attorneys  bj 
the  plaintiff's  attorneys. 

A  county  is  a  corporation,  with  power  to  contract  debts. 

Debts  of  a  county,  evidenced  by  ordinary  county  orders,  payable  to 
A,  or  bearer,  do  not  stand  on  the  footing  of  those  contracted  under 
a  special  grant  of  power. 

A  corporation  is  a  person,  and  a  county  is  a  corporation,  and  it  will 
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be  presumed  ihat  the  county  auditor,  in  drawing  orders,  did  his 
duty,  and  that  such  orders  were  given  upon  a  consideration,  until 
the  contrary  appears,  and  such  orders  will  constitute  a  prima  fade 
cause  of  action. 

APPEAL  from  the  Floyd  Common  Pleas. 

Perkins,  J. — Cook  Day  sued  The  Board  of  Commissioners 
of  Floyd  county^  on  divers  county  orders,  drawn  by  the  au- 
ditor of  Floyd  county,  on  the  treasurer  of  the  county,  and 
in  favor  of  the  persons  named  in  said  orders,  "  or  bearer." 
The  treasurer  had  indorsed  upon  the  orders  that  they  had 
been  presented  for  payment,  etc. 

Copies  of  the  orders  did  not  accompany  the  complaint, 
but  were  handed  to  the  defendant's  attorneys,  and  the  Court 
allowed  them  to  be  filed  by  the  plaintiff  by  way  of  amendment, 
without  subjecting  him  to  a  continuance  on  account  of  it. 

The  orders  were  accurately  described  in  the  complaint, 
and  were  in  the  hands  of  the  defendant's  attorneys,  and  we 
do  not  see  how  the  failure  to  file  them  with  the  complaint 
prejudiced  the  defendant  in  this  case;  and  the  statute  is, 
that,  if  the  Court  sustain  a  demurrer,  the  plaintiff  may 
amend  by  the  payment  of  the  costs  occasioned  thereby.  2 
Q.  k  H.,  p.  81,  sec.  53 ;  and  p.  198,  sec.  323. 

Ko  question  was  raised  as  to  parties. 

The  defendant  answered  the  general  denial,  without  oath. 

Trial  by  the  Court;  judgment  for  the  plaintiff. 

The  orders  were  given  in  evidence. 

The  county  of  Floyd  is  a  corporation,  with  power  to  con- 
tract debts.  The  debts  evidenced  by  orders,  such  ^  those 
sued  on  in  this  case,  do  not  stand  on  the  footing  of  those 
contracted  under  a  special  conditional  grant  of  power.  See 
The  People  v.  Smeady  24  N.  T.  Court  of  Appeals,  114. 

The  auditor  of  the  county  is  authorized  by  law  to  audit 
claims  against  the  county,  and  to  draw  his  warrant  or  order 
upon  the  treasurer  for  their  payment.    Such  order,  when 
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drawn,  is,  in  legal  effect,  the  promissory  n6te  of  the  county, 
and  is  presumed  to  be  upon  a  consideration,  for  it  is  assign* 
able.  A  corporation  is  a  person.  The  Indiana  and  Illinois 
Central  Railway  Company  v.  DaviSy  at  this  term.  1  G.  A 
H.,  p.  122.    2  Id.  335,  658. 

The  officer,  in  the  discharge  of  his  general  powers,  will 
be  presumed  to  have  done  his  duty,  in  drawing  a  warrant 
or  order,  till  the  contrary  appears;  and,  hence,  such  order 
makes  a  prima  facie  cause  of  action.  Hamilton  v.  The  New- 
castle^  etc.,  9  Ind.  359. 

Impeachment  must  come  from  the  defendant.  Smead  y. 
The  IndianapoliSj  etc.,  11  Ind.  104. 

The  insertion  of  the  words  "or  bearer,'*  in  the  orders, 
was  useless  and  harmless. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  one  per 
cent,  damages  and  costs. 

Thomas  L.  Smith  and  M.  C.  Kerry  for  the  appellant. 

G.  V.  Howk  and  R.  M.  TFeir,  for  the  appellee. 


»^» 


The  State,  ex  rd.y  etc.  v.  Bailey  and  Others. 

Where  the  articles  of  assooiation  of  a  railroad  company  are  defeciii^, 
in  not  specifjiDg  with  sufficient  certainty  the  terminus  of  the  road, 
but  they  are  properly  filed  in  the  office  of  the  secretary  of  State, 
such  filing  is  notice  to  the  State  of  such  defect,  and  the  State  neg- 
lects, for  eight  years,  to  take  advantage  thereof,  by  quo  warraniOy 
or  otherwise,  the  right  thereafter  to  do  so  must  be  considered  lost. 

APPEAL  from  the  Randolph  Circuit  Court. 

Per  Curiam. — This  was  an  information  in  the  nature  of  a 
qw  warranto  against  Bailey  and  others,  who  were  acting  as, 
and  claiming  to  be,  a  railroad  corporation,  organized  under 
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the  general  law  of  the  State  authorizing  such  corpora- 
tions. 

The  articles  of  association,  by  which  the  corporation,  if  it 
be  such,  was  organized,  were  filed  in  the  proper  office,  on 
the  25th  of  February,  1853;  and  the  present  information 
was  filed  for  its  dissolution  on  the  20th  of  September,  1861, 
more  than  eight  and  a  half  years  after  the  pretended  organ- 
ization of  the  corporation. 

The  information  contains  but  a  single  paragraph,  and 
cUims  that  the  corporation  is  illegal,  because  its  southern 
terminus  is  not  sufficiently  defined. 

The  articles  of  association  specify  the  terminus  of  the  road 
thus :  ^^  Said  railroad  shall  commence  at  Fort  Wayne^  in  the 
county  of  Allerty  and  shall  be  constructed  to  the  eastern  line 
of  the  county  of  Waynej  pointing  in  the  general  direction 
of  Cindnnatij  passing  through  the  counties  of,  etc.,  its  length 
being  about  one  hundred  miles,  and  shall  be  called  The  Fart 
Wayne  and  Cincinnati  JRailroad  Company.'* 

A  demurrer  was  overruled  to  the  complaint,  and  final 
judgment  was  given  for  the  defendants,  the  corporation. 

A  doubt  was  expressed  in  Heaston  v.  The  Fort  Wayne  and 
Cindnnaii  JRailroad  Company,  16  Ind.  275,  whether  the 
southern  terminus  was  not  too  vaguely  expressed;  and  we 
now  express  a  doubt  whether,  in  view  of  the  fact  that  the 
road,  as  appears,  was  designated  to  form  a  part  of  a  line  to 
Cincinnati^  a  point  in  another  State;  and  the  further  fact, 
that  our  law  allows  consolidations  by  railroad  corporations 
in  this  State  with  like  corporations  in  adjoining  States,  the 
southern  terminus  is  so  vaguely  expressed  as  to  vitiate  the 
corporation.  If  it  had  been  that  that  terminus  was  to  be 
the  east  line  of  Wayne  county,  at  the  point  where  it  would 
meet  a  road  in  Ohio,  extending  from  Cincinnati,  with  which 
it  was  to  form  a  continuous  line  between  Fort  Wayne  and 
Cincinnati,  we  think  it  would  clearly  have  been  sufficient. 
Inferentially,  perhaps,  it  is  thus  stated  now.     See  Eahright 
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V.  The  Logansjport^  etc.,  Co.y  18  Ind.  404.  But  we  shall  not 
decide  this  point,  as  there  is  another  in  the  case  which  is 
•decisive  of  it. 

As  we  have  seen,  it  was  between  eight  and  nine  years 
after  the  corporation  was  organized  before  this  information 
was  filed.  The  State  was  notified  at  the  time,  of  the  man- 
ner of  the  organization,  by  the  filing,  on  the  part  of  the 
corporation,  of  her  articles  in  the  office  of  the  secretary  of 
State.  We  must  presume  that,  soon  after  her  organization, 
the  corporation  caused  the  line  of  her  road  to  be  located, 
and  the  terminus  to  be  definitely  fixed ;  that  since  that  time, 
fihe  has  been  acting,  contracting  debts,  receiving  and  making 
conveyances  of  property,  and  complicating  her  afiairs  with 
the  rights  and  business  of  the  citizens  of  the  State,  and 
others ;  and  it  would  not  be  just  to  now  permit  the  State, 
after  so  long  acquiescence,  to  amend  the  corporation  on 
account  of  the  objection  raised.  This  point  is  settled  by 
authority.  The  cases  are  cited  in  the  7th  ed.  of  Ang.  and 
Am.  on  Corp.,  sec.  743,  and  notes. 

In  England^  charters  for  railways  are  granted  altogether, 
after  full  surveys  and  definite  plans,  etc.,  by  engineers,  and 
with  reference  to  them,  questions  of  location  and  terminus 
can  scarcely  arise  afterward.  See  chap.  15  of  the  Ist  ed.  of 
Bedfield  on  Railways,  and  notes. 

Per  Curiam, — The  judgment  is  affirmed,  with  costs. 

Jer.  Smith  and  John  DaviSy  for  the  appellant.  ' 

McDonald^  Boache  and  Lewis^  for  the  appellee. 
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Eliek  V.  The  Statb. 

APPEAL  from  the  Cass  Circuit  Court. 

Per  Curiam. — ^Indictment  for  retailing.  Judgment  for  the 
State. 

The  record  does  not  properly  show  the  impanneling  of  a 
grand  jury,  and  the  return,  by  that  body,  of  the  indictment 
into  Court ;  hence,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded. 

D.  £>.  Prattj  D.  D.  Dykeman^  and  John  GuthriCy  for  the 
appellant. 


•»♦ 


Paklan  v.  The  State,  ex  rel.y  etc. 

Where  a  defendant,  in  a  prosecution  for  bastardy,  has  a  preliminary 
hearing  before  a  justice  on  a  certain  day,  which  is  also  the  first 
day  of  the  term  of  the  Circuit  Court  for  the  county,  he  should  be 
recognized,  if  at  all,  to  appear  at  the  next,  and  not  the  then  present, 
term  of  said  Court. 

It  would,  therefore,  be  irregular  and  improper  to  docket  the  prosecu- 
tion, and  assign  it  for  a  day  of  the  then  present  term,  and  proceed 
to  call  the  defendant,  take  defaults,  forfeit  recognizances,  etc. 

APPEAL  from  the  Tippecanoe  Circuit  Court 

Hanna,  J. — On  the  14th  of  April,  1862,  the  defendant  had 
a  hearing  before  a  justice  on  a  charge  of  bastardy,  and  was 
recognized  to  appear,  etc.,  at  the  next  term  of  the  Circuit 
Court. 

Said  14th  of  April  was  the  first  day  of  the  spring  term 
of  said  Court. 

The  transcript  appears  to  have  been  filed  on  that  day,  the 
case  docketed,  and  a  day*,  during  that  term,  fixed  for  its 
trial 
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On  the  day  fixed,  the  defendant  did  not  appear  for  trial. 
He  was  defaulted,  and  a  bench  warrant  issued,  upon  which 
he  was  brought  into  Court,  and  entered  into  a  recognizance 
for  his  appearance  from  day  to  day.  Afterward,  upon  the 
call  of  the  case  for  trial,  he  failed  to  appear.  Trial  and 
judgment  against  him. 

Afterward  he  appeared,  and  moved  the  Court  to  set  aside 
said  default,  and  relieve  him  from  said  judgment,  which  was 
overruled,  and  said  ruling  excepted  to* 

The  question  presented  to  us  is,  Whether  the  Court  had 
any  jurisdiction  of  the  person  of  the  defendant  at  said 
term? 

We  are  of  the  opinion  that  the  recognizance  was  returnable 
to  the  next  term  of  said  Court,  and  not  to  the  then  present 
term.  The  proceedings^  in  having  said  case  docketed,  the 
defendant  called,  a  forfeiture  entered,  a  warrant  issued,  etc., 
were,  to  say  the  least,  irregular,  and  the  proceedings  invalid, 
unless  the  action  of  the  defendant,  in  entering  into  a  recog- 
nizance for  his  appearance  from  day  to  day,  should,  under 
the  circumstances,  be  received  as  an  appearance  to  the  action. 
Such  a  proposition  we  do  not  think  is  sound.  There  does 
not  appear  to  have  been  any  voluntary  appearance  in  Court, 
even  for  the  purpose  of  making  the  recognizance,  to  be  re- 
lieved from  restraint,  much  less  such  an  appearance  to  the 
action  as  would  be  requisite  to  give  the  Court  jurisdiction. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 

Daniel  Mace^  for  the  appellant. 

J.  J,  Jones  and  J.  L.  Miller^  for  the  State. 
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Haber,  Roler,  Hecker,  Hachler,  BuUer,  and  Ruber  «.  The  State. 


Haber  i;.  Thb  Statb. 
RoLBR  V.  Thb  Statb. 
BoLBB  V.  Thb  Statb. 
RoLBB  V.  Thb  Btatb. 
BoLBB  V.  Thb  Statb. 
Hbgebr  v.  Thb  Statb. 
Hecebb  v.  Thb  State. 
Hbcebr  v.  The  Statb. 
Machlbr  v.  Thb  Statb. 
Machlbr  v.  The  State. 
BuLLER  V.  Thb  Statb. 
BuLLBR  V.  The  Statb. 
Hubbb  v.  The  State. 
HuBBR  V.  The  State. 

Per  Curiam, — The  above  oanses  are  all  here  on  appeal 
from  the  Tippecanoe  Circuit  Court,  and  the  judgments 
rendered  by  that  Court,  in  the  caBee  respectively,  must  be 
affirmed,  for  th€  reasons  given  in  the  case  of  Thamasson  v. 
The  State,  16  Ind.  449. 

The  judgments  are  affirmed  accordingly. 

Taylor  and  Ward,  for  the  appellant,  in  each  case. 

John  L.  MiUeTj  for  the  State,  in  each  case. 

Vol.  XXI-— 68. 
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West  «.  The  Ballflkin  Fnurie  Ditching  Company. 


West  v.  The  Bullskin  Praibib  Dircnma  CoMPAmr. 

A  complaint  by  a  ditching  company,  organized  ander  the  general 
law  of  the  State,  for  the  collection  of  assessments  made  by  the  cor- 
poration in  the  progress  of  the  drainage  of  the  land  of  the  defend- 
ant and  others,  should  contain  a  copy  of,  or  the  original,  assessment; 
because  the  assessment  is  in  the  nature  of  a  mortgage,  and  should 
be  made  the  foundation  of  the  suit  to  enforce  the  lien;  and  the 
complaint  should  also  describe  the  ditch  to  be  constructed,  by 
giving  its  direction  and  termini;  and,  perhaps,  the  outlet  for  the 
water  which  may  empty  into  it. 

APPEAL  from  the  ,Blackford  Circuit  Court. 

pBRSms,  J. — Suit  to  enforce  the  lien  of  an  assessment  by 
a  ditching  corporation,  under  sec.  16  of  the  act  for  the  con- 
struction of  drains  and  levees.  The  complaint  did  not  show 
the  termini  of  the  ditch,  the  lands,  other  than  those  of  the 
defendant,  through  v^hich  it  extended ;  nor  did  it  show  that 
the  corporation  had  specified  the  same  in  their  articles,  or 
otherwise,  by  any  order  upon  the  records  of  the  corporation ; 
nor  did  it  contain  a  copy  of  the  assessment,  or  the  original. 
It  did  not  appear  that  the  defendant  was  a  member  of  the 
corporation. 

The  complaint  was  demurred  to,  because  it  did  not  con- 
tain facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled.  We  think  it  should  have  been 
sustained.    The  complaint  was  bad. 

The  assessment  is  like  the  declaration  of  <  intention  by  a 
mechanic  to  create  a  lien ;  is  in  the  nature  of  a  mortgage, 
and  must  be  made  the  foundation  of  the  suit  to  enforce  the 
lien.  The  complaint  should,  also,  have  described  the  ditch 
to  be  constructed.  The  seventeenth  section  of  the  act  above 
referred  to,  authorizes  any  defendant,  not  a  member  of  the 
association,  to  answer  that  the  proposed  drain  is  not  of  pub- 
lic utility,  or  of  private  benefit  to  hid.    But  it  will  be 
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manifest  to  the  comprehension  of  any  one,  by  a  moment's 
thought,  that  to  enable  the  defendant  to  determine  whether 
he  should  so  answer,  he  should  be  informed  of  the  termini 
and  direction  of  the  entire  drain,  perhaps  the  outlet  for  the 
water  which  may  empty  into  it. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  with  leave  to  amend,  etc. 

Walter  Marchy  for  the  appellant. 

J.  S,  Buckles^  for  the  appellee. 


i  »i 


Corbin  and  Others  v.  Flack. 

Where  the  grouod  of  a  defense  is  alleged  false  irepresentations,  made 
to  induce  the  defendant  to  execute  a  note,  it  is  not  competent  for 
him  to  prove  that  the  same  representations  were  made  to  another, 
in  order  to  show  that  they  were  made  to  him,  because  representa- 
tions, which  had  no  effect  in  procuring  the  execution  of  the  note, 
would  be  inoperative. 

APPEAL  from  the  Marshall  Circuit  Court. 

Hanna,  J. — Suit  on  a  promissory  note.  Answer  by  Corbin 
and  Howej  two  of  said  defendants,  in  substance :  That  they 
were  sureties  only;  that  their  signatures  were  obtained  by 
the  fraud  of  the  principals,  in  this,  in  their  representations 
and  assurances  that  ten  other  responsible  persons  should 
sign  the  same,  as  sureties,  before  it  should  be  put  in  circula- 
tion ;  and  that  on  this  condition,  said  defendants  signed  said 
note;  but  that  it  was  in  fraud,  etc.,  put  in  circulation  by 
delivery  to  the  said  payee,  who  had  notice  of  the  condition 
upon  which  it  was  signed.  Reply  in  denial.  Trial ;  verdict, 
and  judgment  for  the  plaintiff.  Motion  for  new  trial  over- 
ruled. 
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It  18  afisigned  for  error,  that  the  Court  erred  in  its  ruling 
on  refusing  evidence,  in  instructing  the  jury,  and  in  refusing 
a  new  trial. 

One  Thompson  testified  that  he  had  been  applied  to,  by 
the  principal  defendant,  in  the  presence  of  the  agent  of  the 
plaintiff,  to  sign  the  note,  and  certain  representations  were 
made  as  to  the  number  of  signatures  that  were  to  be  obtained. 
He  did  not  sign.  The  evidence  was  excluded,  except  so  far 
as  it  tended  to  show  notice  to  the  plaintiff,  etc.  This  ruling 
is  complained  of.  We  think  it  was  right,  for  the  represent- 
ations that  were  made  to  one  person,  who  did  not  execute 
the  note,  were  not  sufficient  to  show  that  the  same  were 
used  to  those  who  did,  even  if  proof  of  such  representations 
having  been  made  in  repeated  instances,  to  various  per- 
sons,  would  have  had  that  tendency,  of  which  we  need  say 
nothing. 

The  instructions  are  complained  of.  They  are  in  sub- 
stance : 

First.  That  a  note,  executed  upon  the  condition  named, 
would  not  be  binding  if  the  person  to  whom  it  was  passed 
had  notice. 

Second.  That  without  such  notice  it  would  be  binding 

Third.  That  if  signed  under  such  representations,  and  with 
such  notice,  still  it  would  be  binding,  unless  the  signature 
was  made  and  to  become  binding  upon  the  condition  named. 

There  is  nothing  said  about  fraud. 

The  second  instruction  is  complained  of.  It  is  not  neces- 
sary that  we  should  pass  upon  it,  for  the  reason  that  the 
jury  found,  in  answer  to  special  interrogatories,  in  sub- 
stance, that  the  note  was  not  signed  by  defendants  upon 
conditions.  While  that  finding  stands,  of  course  it  was  not 
material  whether  there  was  any  notice  or  not  to  the  plain- 
tiff, for  indeed  there  was  nothing  to  notify  him  of.  The 
mere  representations  made,  if  they  had  no  effect  in  proour<» 
ing  the  signature^  would  be  inoperative. 
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Per  Curiam. — The  judgmeDt  is  afiSrmed,  with  two  per 
cent,  damages,  and  costs. 
Newcomb  and  Tarkingionj  for  the  appellants. 
J,  Bradley^  for  the  appellees 


»»• 


Bbnnbtt  and  Others  v.  Black. 

APPEAL  from  the  Wells  Circuit  Court. 

Per  Curiam. — The  judgment  in  this  case  is  affirmed,  for 
the  reasons  given  in  the  case  of  Snyder  r.  Studebaker^  at  the 
present  term. 

Affirmed,  with  costs. 

John  B.  Coffrothy  for  the  appellant. 


>»t 


PiBRCY  V.  PiBKCY. 

APPEAL  from  the  Monroe  Circuit  Court. 

Per  Curiam. — ^For  the  reasons  given  in  a  case  at  this  term, 
between  the  same  parties,  this  judgment  can  not  be  sus- 
tained. 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 

McDonald  and  Boaehcj  and  8.  H,  Buskirk,  for  the  appel- 
lant. 

David  SheekSf  for  the  appellee. 
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131  *n  Snyder  v.  Studebaker. 

I  19    466 

llAS     9111 

'      —  Estoppels  arise  upon  matters  of  fact,  and  not  upon  matter  of  law. 

If  there  was  no  law  which  authorized  a  supposed  corporation,  or,  if 
the  statute  authorizing  it  was  unconstitutional  and  yoid,  a  contract 
with  such  corporation  would  not  estop  the  party  making  it,  to  dis- 
pute the  existence  of  the  corporation. 

But,  if  there  was  a  law  which  authorized  the  corporation,  then, 
whether  the  corporation  had  complied  with  it,  so  as  to  have  become 
legally  incorporated,  is  a  question  of  facty  and  a  party  contracting 
with  such  corporation  is  estopped  to  dispute  the  organization,  or 
the  legal  existence,  of  the  corporation. 

The  cases  of  Harriman  v.  SoiUham^  16  Ind.  190,  and  The  EvanwUU^ 
etc.  Railroad  Company  y.  The  City  of  Evantville^  15  Ind.  395,  so 
far  as  the  rulings  therein  are  inconsistent  with  the  foregoing,  are 
overruled. 

APPEAL  from  the  WeUs  Circuit  Court. 

"WoRDEN,  J. — This  was  an  action  by  Snyder  against  Stude- 
bakery  to  recover  possession  of  a  certain  tract  of  land. 
Judgment  for  the  defendant. 

The  same  question  is  presented  b;  the  pleadings  and  the 
evidence. 

It  appears  that,  in  March,  1858,  the  plaintiff,  who  was 
then  the  owner  of  the  land,  conveyed  the  same  to  the  Fort 
Wayne  and  Southern  Railroad  Company^  by  deed,  duly  exe- 
cuted and  delivered. 

This  conveyance  was  made  on  account  of  a  stock  sub- 
scription. 

Afterward,  in  November,  1855,  the  railroad  company,  for 
a  valuable  consideration^  conveyed  the  premises  to  the* 
defendant. 

The  Fort  Wayne  and  Southern  Railroad  Company  was 
chartered  by  an  act  of  the  legislature,  passed  in  1849 ;  and 
it  appears  that  the  corporators  named  in  the  act  in  question 
met  in  the  town  of  BlufftoUj  in  said  county  of  WellSy  on  the 
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19th  day  of  November,  1851,  and  then  and  there  accepted 
the  act  of  incorporation,  and  organized  the  company  pursu- 
ant to  the  provisions  of  said  act. 

If  the  corporation  was  not  created  before  the  Ist  of  No- 
vember, 1851,  when  the  new  constitution  took  effect,  it  could 
have  no  existence  at  all,  as  that  instrument  prohibits  the 
creation  of  corporations,  other  than  banking,  by  special  act. 
The  State  v.  DawsoUy  16  Ind.  40.  Harriman  v.  Southamy 
Id.  190. 

The  plaintiff  claims,  that  inasmuch  as  there  was  no  accept- 
ance of  the  charter,  or  organization  under  it,  until  after  the 
adoption  of  the  constitution  of  1851,  there  was  no  such  cor- 
poration as  The  Fort  Wayne  and  Southern  Railroad  Company 
at  the  time  he  executed  the  conveyance,  and,  hence,  that  no 
title  passed  from  him.  But  is  he  in  a  condition  to  dispute 
the  existence  of  the  corporation  at  the  time  he  made  his 
conveyance  to  it? 

It  has  been  held,  in  numerous  cases  in  this  State,  that  a 
party  who  has  contracted  with  a  corporation,  as  such,  is,  as  a 
general  proposition,  estopped  by  his  contract  to  dispute  the 
existence  of  the  corporation  at  the  time  of  the  contract. 
The  following  cases  may  be  cited,  though  there  are,  perhaps, 
others  reported,  and  some  not  reported  as  yet.  Judah  v. 
The  American  Live  Stock  Insurance  Companyy  4  Ind.  333. 
The  Brookmlle  and  Greenshurg  Turnpike  Company  v.  Mc- 
Carty^  8  Id.  392.  Ensey  v.  The  Cleveland  and  St.  Louis 
Railroad  Company^  10  Id.  178.  Fort  Wayne  and  Bluffton 
Turnpike  Company  v.  Deam^  Id.  563.  Jones  v.  The  Cincin- 
nati Type  Foundery  Company^  14  Id.  89.  Hubbard  v.  Chap- 
pell,  Id.  601.  The  FvansvillCy  etc.  Railroad  Company  v.  The 
City  of  Evansvilley  15  Id.  895.  Meikel  v.  The  German  Savings 
Fund  Society,  16  Id.  181.  Heaston^Y.  The  Cincinnati  and 
Fort  Wayne  Railroad  Company^  Id.  275. 

The  doctrine  is  by  no  means  confined  to  the  State,  but 
prevails    elsewhere.     The   Dutchess   Cotton    Manufactory   v. 
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DaviSj  14  Johns.  238.  All  Saints  Church  v.  Lovetty  1  Hall, 
191.  Palmer  v.  Lawrence,  8  Sand.  Sup.  C.  E.  161.  Eaton 
V.  AspinwaUy  6  Duer.  176.  Jones  v.  Bank  of  Tennessee;  8  B. 
Mon.  122.  Worcester  Medical  Institution  v.  Harding^  11 
Cush.  285.  The  Congregational  Society  v.  Perry ,  6  N.  H.  164. 
People's  Savings  Bank,  etc.  v.  Collins,  27  Conn.  142.  West 
Winsted  Savings  Bank  v.  Ford,  Id.  282.  Angel  and  Ames 
on  Corp.,  sec.  94. 

The  estoppel  arises  upon  matter  of  fact  only,  and  not  upon 
matter  of  law.  Hence,  if  there  be  no  law  which  authorized 
the  supposed  corporation,  or  if  the  statute  authorizing  it  be 
unconstitutional  and  void,  the  contract  does  not  estop  the 
party  making  it,  to  dispute  the  existence  of  the  corporation. 
But  if,  on  the  other  hand,  there  be  a  law  which  authorized 
the  corporation,  then,  whether  the  corporators  have  com- 
plied with  it,  so  as  to  become  duly  incorporated,  is  a  ques- 
tion of  fact,  and  the  party  making  the  contract  is  estopped 
to  dispute  the  organization  or  the  legal  existence  of  the  cor- 
poration. This  proposition  is  substantially  stated  in  the  cases 
of  Jones  V.  The  Cincinnati  Type  Foundery  Company;  Meikel 
V.  The  German  Savings  Fund  Society;  and  Heaston  v.  The 
Cincinnati  and  Fort  Wayne  Railroad  Company,  supra. 

Let  us  apply  the  doctrine  to  the  case  before  us.  The  cor- 
porators named  in  the  act  to  establish  the  Fort  Wayne  and 
Southern  Railroad  Company  had  a  right,  at  any  time  before 
the  offer  of  the  franchises  was  withdrawn,  that  is,  before  the 
constitution  of  1851  was  adopted,  to  accept  the  charter,  and 
organize  under  it.  If  they  did  so  accept  the  charter,  and 
organize,  the  corporation  was  legitimately  created,  and  the 
new  constitution  did  not  destroy  it. 

Whether  they  did  so  accept  the  charter,  and  organize,  was 
a  question  of  fact,  and'  the  plaintiff,  by  his  conveyance,  is 
estopped  to  deny  such  acceptance  and  organization. 

That  the  corporators  accepted  the  charter,  and  organized 
under  it,  within  the  time  when  it  was  competent  to  do  so. 
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was  as  fally  admitted  by  the  contract,  as  was  any  other  step 
aecessary  to  an  organization. 

The  conclusion  necessarily  follows,  that  the  plaintiff  is 
estopped  to  dispute  the  existence  of  the  corporation  at  the 
time  of  his  conveyance  to  it. 

This  point  was  ruled  the  other  way  in  the  case  of  Harri* 
man  v.  Southam^  16  Ind.  190,  but,  upon  more  mature  reflec- 
tion, we  are  satisfied  that  the  decision  upon  this  point  was 
wrong,  and  should  be  overruled. 

We  may  remark,  also,  that  the  doctrine  of  estoppel  was 
erroniously  applied  in  the  case  of  The  EvansvilUj  etc.  BaUroad 
Co.  V.  Tlu  City  of  Evansville^  15  Ind.  896.  There  the  point 
made  was,  that  the  law,  under  which  the  corporation  was 
organized,  was  unconstitutional  and  void.  A  party,  we  have 
seeu,  does  not,  by  his  contract,  estop  himself  to  deny  that 
there  is  any  law,  or  any  valid  law,  by  which  the  corporation 
was  authorized. 

Some  further  observation,  in  respect  to  the  case  before  us, 
will  not  be  out  of  place.  The  doctrine  of  estoppel,  as  applied 
to  the  case,  does  not  rest  upon  a  mere  technical  rule  of  law. 
It  has  its  foundation  in  the  clearest  equity,  and  the  principles 
of  natural  justice.  The  doctrine  of  estoppel,  in  paiSj  is  of 
comparatively  recent  growth,  but  is  firmly  and  clearly  estab- 
lished. **  The  recent  decisions  of  the  courts,  both  in  this 
country  and  in  England,  appear  to  have  given  a  much 
broader  sweep  to  the  doctrine  of  estoppel  in  pais^  than  that 
which  formerly  existed,  and  to  have  established  that,  in  all 
cases  where  an  act  is  done,  or  a  statement  made,  by  a  party, 
the  truth  or  efficacy  of  which  it  would  be  a  fraud,  on  his 
part,  to  controvert  or  impair,  there  the  character  of  an 
estoppel  will  be  given  to  what  would  otherwise  be  mere 
matter  of  evidence,  and  it  will,  therefore,  become  binding 
upon  a  jury,  even  in  the  presence  of  proof  of  a  contrary 
nature."  2  Smith,  Lead.  Ca.  p.  631,  1  Am.  Ed.  See,  also, 
upon  this  subject,  Kinney  v.  Famsworth^  17  Conn.  866. 
Vol.  XIX.— 69 
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Middleton  Bank  v.  Jerome^  18  Id,^  443.  Laney  v.  Laney^  4 
Ind.  149.  In  Doe  ex  dem.  Richardson  v.  Baldwin,  1  Zubris- 
kie,  897,  it  was  said,  that  ^^  The  doctrine  of  estoppel,  rests 
upon  the  principle,  that  when  one  has  done  an  act,  or  made 
a  statement,  which  it  would  be  a  fraud,  on  his  part,  to  con- 
trovert or  impair,  and  such  act  or  statement  has  so  influenced 
any  one  that  it  has  been  acted  upon,  the  party  making  it 
will  be  cut  off  from  the  power  of  retraction.  It  must 
appear,  1.  That  he  has  done  some  act,  or  made  some  admis- 
sion  inconsistent  with  his  claim ;  2.  That  the  other  party  has 
acted  upon  such  conduct  or  admission ;  3.  That  such  party 
will  be  injured  by  allowing  the  conduct  or  admission  to  be 
withdrawn."  Here  the  plaintiff,  by  his  conveyance  to  the 
corporation,  admitted  that  it  had  an  existence,  and  could 
receive  the  title.  Upon  this  act  and  admission  of  the  plain- 
tiff the  defendant  has  acted,  in  purchasing  the  land  of  the 
company.  If  the  plaintiff'  had  not  conveyed  to  the  corpora* 
tion,  the  defendant  would  not  have  purchased  from  it.  The 
law  will  not  now  permit  the  plaintiff  to  withdraw  the 
admission  made  by  him  in  conveying  to  the  corporation, 
and  deprive  the  defendant  of  the  land  which  he  purchased 
on  the  faith  of  such  admission. 

In  our  opinion,  the  judgment  below  is  right,  and  must  be 
affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

John  R.  Coffroth,  for  the  appellant. 
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PlBRCY  V.  PiBRCT.  ,  ,^  ^ 

1185   3ia 

A  testator  disposed  of  his  property  as  follows :  '<  I  will  and  bequeath 
to  my  wife,  for  her  lifetime  support,  all  my  personal  property  of 
which  I  may  die  seized  or  possessed.  And,  also,  I  will  and  direct, 
that  all  my  real  estate,  if  any,  remaining  unsold  at  the  period  of 
my  decease,  be  sold  to  the  best  advantage,  as  soon  as  convenient 
after  my  decease,  and  the  money  secured,  and  appropriated  with  all 
the  above-mentioned  personal  property,  and  also  subject  to  and  ibr 
the  proper  support  of  my  wife  during  her  natural  li^time ;  and  at 
her  decease,  the  total  amount  of  the  above-mentioned  personal 
property,  and  money  and  claims,  I  will  and  hereby  bequeath  to 
my  nephew,  John  Pierofy  except  any  sum  thereof,  less  than  four 
hundred  dollars,  which  amount  my  wife  may,  as  she  choose,  dis- 
pose of  by  bequest,  and  only  received  after  her  decease  as  such 
legacy  by  her."  Over  twenty  months  after  the  testator's  death, 
the  widow  elected  to  reject  the  provisions  of  the  will,  and  to  take 
under  the  law,  and  then  sued  to  set  aside  the  will  for  nnoer* 
tainty,  etc. 

Held,  that  in  the  absence  of  any  statute,  fixing  the  time  within  which 
she  shall  make  her  election,  the  widow  may  make  the  same  at  any 
time,  and  lapse  of  time  will  not  affect  her  right  to  take  under  the 
law. 

ffeldy  also,  that  said  will  was  not  void  for  uncertainty,  but  discloses 
sufficiently  the  testator's  intentions. 

Heldy  also,  that  the  widow,  having  rejected  the  will,  was  entitled  to 
one-third  of  the  testator's  property,  in  addition  to  the  sum  allowed 
to  any  widow. 

APPEAL  from  the  Monroe  Circuit  Court. 

Hanna,  J. — On  the  3d  day  of  May,  1858,  Joseph  Piercy 
died  the  owner  of  real  and  personal  property;  and  leaving 
the  appellant,  his  widow,  but  no  parents,  nor  brothers  or 
sisters,  living;  and,  also,  a  will,  which,  so  far  as  need  be 
DOtiqed,  reads  as  follows : 

^^I  will  and  bequeath  to  my  beloved  wife,  Hannah^  for 
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her  lifetime  support,  all  my  personal  property  of  which  I 
may  die  seized  or  possessed.  And  also  I  will  and  direct,  that 
all  my  real  estate,  if  any,  remaining  unsold  at  the  period  of 
my  decease,  be  sold  to  the  best  advantage,  as  soon  as  oon- 
yenient  after  my  decease,  and  the  money  well  secured,  and 
appropriated  with  all  of  the  above-mentioned  personal  prop- 
erty, and  also  subject  to  and  for  the  proper  support  of  my 
wife  during  her  natural  lifetime ;  and,  at  her  decease,  the  to- 
tal amount  of  the  above-mentioned  personal  property,  and 
money  and  claims,  I  will  and  hereby  bequeath  to  my 
nephew,  John  Piercy^  of  Putnam  county,  and  who  is  the 
sou  of  my  brother,  Jacob  Pierey^  deceased,  except  any  sum 
thereof,  less  than  four  hundred  dollars,  which  amount  my 
wife,  Hannahy  may,  as  she  choose,  dispose,  of  by  bequest, 
and  only  received  after  her  decease  as  such  legacy  by  her." 
On  the  17th  day  of  Januuy,  1860,  said  widow  filed  a 
renunciation  of  any  interest  under  said  will,  and  stating 
that  she  elected  to  take  under  the  law;  and  soon  afterward 
instituted  this  proceeding  to  set  aside  said  will,  for  the 
causes  following: 

1.  Uncertainty,  etc. 

2.  For  assuming  to  dispose  of  all  of  the  property  of  which 
he  was  possessed. 

8.  Because,  after  her  election,  the  will  was  so  vague,  etc., 
as  to  be  incapable  of  execution. 

We  are  not  informed  whether  there  were  other  persons 
who,  in  the  event  of  the  setting  aside  said  will,  would  be, 
equally  with  said  John^  entitled  to  take  as  heirs. 

There  was  a  demurrer  sustained  to  the  compltdnt 

It  is  urged  that  she  did  not  elect,  within  a  reasonable 
time,  as  to  whether  she  would  take  under  the  will  or  not; 
und  that,  therefore,  she  was  bound  by  her  acquiescence  in 
the  disposition  thereby  made.  In  other  words,  that  she 
takes  under  the  will,  in  the  absence  of  a  renunciation  filed 
in  a  reasonable  time,  which  is  assumed  to  be  oue  year. 
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Counsel  concede  that  there  is  no  statate  fi:8:ing  the  time 
within  which  the  election  shall  be  made,  nor  the  conse- 
quences of  a  failure  to  make  an  election.  We  are  referred 
to  Smith  V.  Baldwin,  2  Ind.  404,  and  McCarty  v.  Roberts^  8 
Id.  150,  as  favoring  this  construction.  The  statute  quoted 
in  Smith  v.  Baldwin  is  similar  to  that  contained  in  the  revis* 
ion  of  1852 ;  but  the  point  involved  in  that  case  was,  whether 
the  bequest  was  in  addition  to  the  statutory  or  dower  inter- 
est of  the  wife,  or  in  lieu  thereof.  The  fact  is  not  noticed 
in  that  opinion,  although  it  was  doubtless  made  in  view 
thereof,  that  there  was  then  in  force  a  statute,  noticed  in 
the  case  quoted  from  8  Ind.,  fixing  the  time  within  which 
an  election  should  be  made,  to-wit:  in  one  year;  and  the 
consequences  of  a  failure  to  so  elect,  namely:  that  the  will 
should  prevail.  In  the  absence  of  a  statute  of  the  latter 
character,  we  are  of  the  opinion  that  the  only  necessity  of 
an  avowed  election  is  to  secure  the  widow  in  the  provisions 
of  the  will ;  that  a  failure  to  elect,  or  act  under,  or  in  view 
of  the  provisions  of  the  will,  would  give  the  widow  the  por- 
tion provided  for  her  by  the  law.  In  other  words,  the  law 
makes  certain  provisions  for  her  from  her  husband's  estale. 
To  divest  her  of  that  interest,  and  give  her  some  other, 
requires  her  consent.  As  she  did  not  intend  to  take  the 
provision  made  by  the  will,  lapse  of  time  did  not  affect  her 
right  to  take  under  the  law. 

The  purpose  or  intent  of  the  testator  seems  to  be  readily 
seen,  viz.:  to  provide  for  his  wife  during  her  life,  and  to 
bestow  the  residue,  after  her  death,  upon  his  nephew.  Her 
failure  to  take  the  disposition  made  by  him,  and  determin- 
ation to  take  the  amount  fixed  by  law  as  her  portion,  does 
not  change  nor  make  uncertain  the  testator's  intended  dis- 
position of  the  residue ;  that  is,  that  it  should  go  to  his 
nephew.  First,  his  wife  was  to  be  provided  for;  secandy 
after  that,  the  balance  should  go  to  his  nephew.  She  re- 
nounced the  provision,  and  claimed  under  the  law;  we  do 
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not  perceive  but  that  the  residue,  whatever  it  is,  may  still 
be  his.  What  that  residue  is,  remaius  to  be  determined. 
We  are  of  opinion  that,  taking  our  whole  statute  together, 
she  was  entitled,  under  the  circumstances,  to  but  one-third 
in  addition  to  such  specific  sum  as  is  allowed  to  every 
widow.  That  amount  the  husband  could  not  dispose  of  by 
will,  without  her  election-consent.  The  residue  he  could  so 
dispose  of,  if  he  saw  proper,  without  ^  her  consent ;  and  in 
this  case  he  did  make  such  disposition  of  it.  Whether,  after 
her  portion  is  set  aside,  the  balance  is  sold,  and  the  pro- 
ceeds paid  over  to  the  legatee,  or  the  property  set  apart  to 
him,  we  suppose  is  not  material.  As  her  complaint  was  not 
in  the  form,  or  apparent  purpose,  designed  to  obtain  parti- 
tion, but  rather  to  set  aside  the  will,  and  assume  control  of 
the  whole,  as  if  no  will  had  been  made,  we  are  of  the  opin- 
ion the  demurrer  was  properly  sustained. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

David  SheekSy  for  the  appellant. 

S.  H.  BusUrky  J.  E.  McDonald^  and  A.  L.  Moachey  for  the 
appellee. 
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1^  ^Sl  -^  volunteer  in  the  army  of  the   United  States,  as  a  private,  who  is 

under  the  age  of  eighteen  years,  can  not  be  compelled  to  continue 

in  the  service  by  virtue  of  his  enlistment. 
Since  February  13,  1862,  no  consent  of  any  one  can  give  power  to 

enlist  a  minor  under  the  age  of  eighteen  years. 
And  such  a  minor,  so  enlisted,  and  restrained  by  officers  against  his 

will,  could  probably  maintain  an  action  for  damages  against  such 

officers. 
The  provision  in  the  act  of  Congress,  that  the  oath  of  enlistment 
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taken  by  a  recruit  shall  be  conolugiye  as  to  his  age,  can  not  oper« 
ate  to  conclude  the  parent  or  guardian  of  such  recruit,  if  a  minor, 
under  the  age  aforesaid,  nor  to  authorize  the  officers  to  retain  him 
without  the  consent  of  such  parent  or  guardian. 
Semhle^  that  it  is  not  competent  for  the  legislative  power  to  declare 
what  shall  be  conclusive  evidence  of  a  fact. 

APPEAL  from  a  decision  upon  a  writ  of  habeas  corpus. 

Perkins,  J. — The  question  in  this  case  is,  whether  a  vol- 
unteer in  the  army  of  the  United  States^  as  a  private,  who 
is  under  eighteen  years  of  age,  can  be  held  to  the  service 
by  virtue  of  his  enlistment;  and  the  Court  is  unanimously 
of  the  opinion  that  he  can  not  be  so  held. 

If  he  is  to  be  regarded  as  a  militiaman,  in  the  service  by 
the  call  of  the  President,  he  can  not  be  held,  because  he  is 
not  a  person  subject  to  the  Executive  call  under  the  Consti- 
tution and  the  acts  of  Congress.  The  President  has  never 
been  authorized  to  call  any  but  militia;  and  militia  has 
always  been  defined,  both  by  Congress  and  the  State,  to  be 
citizens  between  the  ages  of  eighteen  and  forty-five.  See 
the  State  Constitution,  and  Brightly's  Digest,  p.  619. 

But  volunteers  are  not,  technically,  militia,  within  the 
meaning  of  the  Constitution  and  laws,  but  a  branch  of  the 
" army  of  the  United  States"    Kerr  v.  Jones,  at  this  term. 

The  present  volunteers  in  the  army  of  the  United  States^ 
considered  in  distinction  to  that  portion  of  the  army  called 
regulars,  (who  are  also  obtained  as  volunteers,)  were  raised, 
mainly,  under  acts  of  Congress  of  1861,  which  authorized 
the  President  "to  accept  the  services  of  volunteers,"  but 
prescribed  no  limit  as  to  the  age  of  the  volunteer.  Acts 
Special  Session,  pp.  21  and  24. 

Under  these  statutes,  it  is  contended,  with  plausibility, 
that  a  person  of  any  age  may  enlist,  with  the  consent  of  the 
officer  on  the  one  part,  and  those  who  would,  at  common 
law,  have  power  to  consent  on  the  other ;  and  this  might  be 
correct^  had  not  the  government,  which  confers  powers  upon 
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the  recruiting  oflBcers,  limited  these  powers,  by  instructions, 
forbidding  them  to  receive  any  one  under  eighteen  years  of 
age.  But  however  this  may  be,  it  is  not  material  to  decide 
the  point  here,  as,  before  the  enlistment  now  in  question 
was  made,  Congress  interfered  to  remove  all  uncertainty  in 
the  matter. 

Volunteers  under  the  statutes  named,  before  th^  become 
soldiers,  have  to  be  mustered  into  th«  service  of  the  United 
Siates;  and,  on  the  18th  day  of  February,  1862,  Congress 
enacted  a  law  ^^  that  hereafter,  no  person  under  the  age  of 
eighteen  years  shall  be  mustered  into  the  United  StcUes'  serv- 
ice"  This  provision,  of  course,  applies  to  all  enlistments 
of  volunteers  from  the  date  of  the  act,  as  acts  of  Congress 
take  e&ct  from  their  passage.    Acts  of  1862,  p.  339. 

From  the  18th  day  of  February,  1862,  then,  no  consent 
could  give  power  to  enlist  a  minor  under  the  age  of  eighteen, 
or  could  validate  such  enlistment  while  the  minor  continued 
under  eighteen.  A  minor  so  enlisted,  and  afterward  held  in 
restraint,  by  officers,  against  his  will,  would  probably  have 
a  cause  of  action  for  damages  against  the  officers  so  holding 
him. 

But  the  section  further  provides  that,  ^^  the  oath  of  enlist- 
ment taken  by  the  recruit  shall  be  conclusive  as  to  his  age." 
As  to  what  the  oath  of  enlistment  is,  see  Brightly's  Digest, 
p.  74,  sec.  188. 

!Now,  it  is  difficult  to  see  how  the  oath  of  a  boy  that  he 
is  eighteen  years  old  can  make  him  so,  if,  in  fact,  he  has 
not  been  in  existence  eighteen  years ;  and  it  has  been  held, 
and  it  would  seem  that  the  decision  must  be  correct,  that  it 
is  not  competent  for  the  legislative  power  to  declare  what 
shall  be  conclusive  evidence  of  a  fact.  See  the  cases  in 
Blackwell  on  Tax  Titles,  p.  100,  et  seq. 

Buch  declaration  would  seem  to  be  a  judicial  act  in  each 
given  case.  But  however  this  may  be,  the  legislative  declar- 
ation in  this  ease  can  not  operate  to  include  the  parent  or 
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gnardian  of  the  minor,  and  authorize  the  officer  to  retain 
him  against  the  consent  of  such  parent  or  guardian;  and 
the  case  at  bar  does  not  require  us  to  go  beyond  this. 

It  is  ordered  that  the  boy  in  the  case  be  discharged. 

T.  A.  Hendricks  and  Oscar  B.  Hordy  and  jB.  L.  WalpoUj 
for  the  petitioner. 

J.  8.  Scobyy  for  the  officer. 
Vol.  XIX.— 60 
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ABATEMENT. 

1.  Mattkb  in  abatement  can  not  be  answered  either  after  or  concnr- 
rentl  J  with  matter  in  bar,  but  must  precede  it,  or  it  will  be  consid- 
ered to  have  been  waived. — Kenyan  y.  WiUiatnSy  44 

ACTION. 
See  Husband  and  Wive,  1.     Pleadinq,  5.    Vendors  and  Pur- 

CHASEKS,  2. 

1.  An  action  will  lie  to  recover  the  consideration  for  the  conveyance 
of  land,  although  the  deed  may  recite  that  the  consideration  has 
been  paid,  and  an  action  will  also  lie  to  recover  a  different  con- 
sideration from  that  expressed  in  the  deed,  and  not  inconsistent 
therewith. — Lamb  v.  Donovan  et  aZ.,  40 

2.  One  person  procures  a  conveyance  of  a  tract  of  land  to  be  made 
to  another  person,  in  consideration  whereof  the  latter  agrees  to 
maintain  the  former  and  his  wife  during  their  lives,  and,  after  their 
death,  to  pay  to  a  third  person  a  certain  sum  of  money :  Held^ 
that  said  third  person  may  maintain  an  action  for  said  sum  of 
money,  although  said  agreement  was  not  in  writing.  Ibid. 

3.  An  administrator,  having  advanced  his  own  funds  in  payment  of  the 
demands  against  his  intestate's  estate,  thereby  acquires  no  right  of 
action  for  money  thus  voluntarily  advanced,  against  the  heirs  of  the 
intestate. — McUlure  v.  McClure,  185 

4.  Where  a  township  trustee  lends  money  belonging  to  the  township, 
in  such  manner  as  to  make  the  loan  thereof  a  conversion  of  the 
money  to  his  own  use,  and  takes  a  note  payable  to  himself,  as 
trustee,  etc.,  he  would  be  liable,  on  his  bond,  for  said  money,  but 
the  township  would  have  no  right  of  action  on  such  note. -^Robbim 
Y.  IHilum,  204 
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ADMISSIONS. 

1.  In  the  absence  of  fraud,  if  parties  have  a  joint  interest,  the  admis- 
sions of  one  will,  in  general,  bind  all ;  but  proof  that  A  agreed  to 
keep  B  in  stock  as  a  blacksmith,  and  that  A  admitted  that  he 
was  liable  for  goods  got  by  B  after  a  certain  date,  is  not  sufficient 
to  establish  such  a  unity  of  interest  between  A  and  B  as  to  render 
this  rule  applicable. —  Wonderly  v.  Booth  et  ah,  169 

ADMINI8TBAT0BS. 
See  ExEouTO&s  and  Administrators,  2. 

ADVANCEMENTS. 
See  Widow,  1. 

AMENDMENT. 

See  Praotioe,  9. 

1.  Variances  between  instruments  sued  on,  and  those  offered  in  evi- 
dence, where  the  defendant  will  not  be  prejudiced  thereby,  may  be 
amended  on  the  larial. — PerdiLe  v.  Aldridge,  290 

APPEAL  TO  THE  SUPREME  COURT. 

See  Practice,  6. 

1.  In  bastardy  prosecutions,  the  State  may  appeal  without  filing  a 
bond. — Risk  v.  The  Slate  ex  rel,,  etc.,  152 

APPEARANCE. 
See  Waiter,  3. 

APPRAISEMENT 

See  Sheriff's  Sales,  3, 4. 

1.  The  appraisement  law  in  force  at  the  date  of  a  judgment  will 
govern  sales  on  execution  to  satisfy  it,  when  the  contract  upon 
which  the  judgment  was  rendered  was  executed  and  to  be  performed 
without  the  State,  because  our  appraisement  law  could  not,  in  such 
case,  enter  into  and  constitute  a  part  of  such  contract. — JSutchim  v. 
Bametfi  IkcecuiOTy  15 

ASSIGNABLE. 

1.  Claims  on  account,  held  against  certain  Indian  tribes,  in  1847,  and 
which  were  expected  to  be  paid  by  the  goyernment  of  the  United 
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Slates,  were  aMigiiftble,  in  equity,  bo  as  to  enable  the  assignee,  who 
was  the  real  party  in  interest,  to  maintain  suits  thereon  in  his  own 
name. — CoquiUard'i  Administrator  y.  Fr0»ch^  274 

ASSIGNMENTS. 

See  F&AUDULSNT  CONYETANOSe,  2.      EXECUTORS  AND  APVINKSTBA- 

TOiis,  3.    Tbustsi,  1. 

1.  The  voluntary  assignment  law  of  1859  has  no  retroactive  effect. — 
Lard  v.  Fisher,  7 

2.  A  creditor,  in  the  absence  of  a  statutory  prohibition,  may,  at  any 
time,  before  liens  have  attached  on  his  property,  make  a  general 
or  partial  assignment  to  a  trustee  for  the  benefit  of  his  creditors, 
with  preferences,  or  he  may  assign  the  whole  for  the  benefit  of  a 
single  creditor.  2%e  New  Albany,  etc.  Railroad  Ch,  et  al.  v. 
fu/,  444 

3.  The  mere  reservation,  in  such  an  assignment,  of  the  surplus,  *'  if 
any  there  should  be,"  to  the  debtor,  will  not  vitiate  the  assign- 
ment. Ibid. 

4.  The  omission,  in  an  assignment,  to  limit  the  time  for  the  assignee 
to  apply  the  proceeds  of  the  assigned  property,  is  not  objection- 
able; because  the  law,  in  such  cases,  re(|uires  it  to  be  done  in  a 
reasonable  time.  Ibid. 

ATTACHMENT. 

1.  Where  a  complaint  is  filed  in  the  usual  form,  on  a  note  and  account, 
and  a  copy  of  the  note  and  a  bill  of  particulars  of  the  account  are 
filed  with  the  complaint,  and  also  an  affidavit,  in  attachment,  en- 
titled of  the  cause,  and  in  the  form  prescribed  by  the  statute,  prop- 
erly verified,  is  filed,  and  thereupon  a  writ  of  attachment  is  issued, 
it  is  error  to  quash  the  attachment  for  insufficiency  of  the  affidavit  — 
Sweeny  et  al,  v.  Cochran,  206 

AUDITOR  OF  STATE. 
See  Swamp  Land  Fund,  1. 

BASTARDY. 

i<  A  prosecution  for  bastardy  is  a  civil  proceeding,  and  the  defendant 
is  a  competent  witness  for  himself,  under  the  law  of  1861,  on  the 
subject  of  witnesses. — The  State  v.  Evans,  92 

2.  The  State  may  appeal  in  prosecutions  for  bastardy  without  filing  a 
bond,— Risk  v.  The  State  em  rel  etc.,  152 
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3.  In  Buoli  proseoations  it  is  error  to  permit  tlie  State  to  give  in  eri- 
dence  the  illegitimate  infant,  for  the  purpose  of  enabling  the  jnry 
to  determine  its  paternity,  by  comparison  of  it  with  its  alleged 
father,  Jbid, 

4.  A  prosecuting  witness  in  a  prosecution  for  bastardy  may,  in  open 
court,  dismiss  the  proceeding,  under  the  approval  of  the  Court; 
but  if  she  compromise  out  of  court,  such  compromise  must  be 
specially  pleaded,  by  the  defendant,  to  be  available. — The  State 
ex  rel.f  etc,  v.  Re^nearsan,  211 

5.  Where  a  defendant,  in  a  prosecution  for  bastardy,  has  a  preliminary 
hearing  before  a  justice  on  a  certain  day,  which  is  also  the  first 
day  of  the  term  of  the  Circuit  Court  for  the  county,  he  should  be 
recognized,  if  at  all,  to  appear  at  the  next,  and  not  the  then  present, 
term  of  said  court. — Parian  v.  The  State^  etc.,  455 

6.  It  would,  therefore,  be  irregular  and  improper  to  docket  the  prose- 
cution, and  assign  it  for  a  day  of  the  then  present  term,  and  pro- 
ceed to  call  the  defendant,  take  defaults,  forfeit  recognizances, 
etc.  Ibid. 

BILLS  OF  EXCEPTIONS. 

See  P&AOTios  in  ths  Supbemb  Court,  14,  15,  17,  19. 

See  Praotiob,  34. 

1.  A  bill  of  exceptions,  not  filed  during  the  term  of  the  court  below, 
nor  thereafter  with  special  leave  of  the  Court,  can  not  be  consid- 
ered a  part  of  the  record. — Everhart  v.  Hollingtworth,  138 

2.  The  judge  of  the  lower  court  can  not,  out  of  term,  grant  leave 
to  perfect  a  bill  of  exceptions,  or  extend  the  time  for  perfecting 
it,  at  his  own  instance.  Ibid. 

3.  Where  time  is  given  beyond  the  term  to  file  a  bill  of  exceptions, 
the  record  should  show  that  the  bill  was  filed  within  the  prescribed 
time. — MaffaU  v.  Fbllardy  178 

BOARD  OF  COMMISSIONERS  OF  COUNTIES. 

See  HianwATB,  1,  2,  3,  4,  5,  6. 
See  County,  1,  2,  3. 

BOND. 

1.  Section  11,  2  G.  &  H.,  p.  632,  does  not  authorize  a  recovery  upon 
an  appeal  bond  for  a  sum  larger  than  the  penalty  named  in  such 
bond. — King  v.  Brewer,  267 

BOND  FOR  TITLE, 
See  Vendor  and  Purohabsr,  1. 
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BOUNDARIES. 
See  Vendors  and  Purchasers,  11. 

CAVEAT  EMPTOR. 

1.  In  a  matter  embraciDg  neither  fraud  nor  covenant,  the  purchaser  acts 
at  his  own  risk,  and  voluntarily  foregoes  any  remedy,  if  the  title 
should  fail.  The  rule,  caveat  emptor^  applies. — Johneon  v.  Hough- 
ton,  359 

CERTIFICATE. 

1.  The  clerk's  certificate  to  the  official  character  of  a  justice  of  the 
peace  should  show  that  he  was,  at  the  time  when  the  proceedings 
were  had,  or  judgment  was  rendered,  a  justice  of  the  peace,  duly 
commissioned  and  qualified  to  act  as  such. — Dre^aer  v.  Wood^     199 

CITIES. 
See  Pleading,  9. 

1.  In  suits  for  injunctions  upon  the  performance  of  contracts  for  the 
improvement  of  streets  in  cities,  and  in  suits  upon  injunction  bonds 
arising  out  of  them,  the  regularity  of  all  the  proceedings,  up  to  the 
making  of  the  contract,  is  open  to  investigation ;  but  the  judicial 
determination  of  their  regularity  in  one,  might  be  conclusive  upon 
the  trial  as  to  the  other  suit. — Macey  v.  Titcomhe^  135 

2.  A  city,  organized  under  the  general  law  for  the  organization  of  cities, 
can  not  be  enjoined  from  changing  the  grade  of  a  street,  or  making 
any  alteration  therein,  which  causes  consequential  damages  only 
to  the  adjoining  proprietor,  his  property  not  being  appropriated, 
although  such  damages  have  not  been  assessed  and  tendered. — The 
City  of  Lafayette  v.  Bmh  et  al,^  326 

3.  Such  consequential  damage  is  not  within  the  act  for  the  incorpora- 
tion of  cities,  which  provides  for  assessing  damages  in  certain  cases ; 
nor  is  it  within  the  constitutional  provision  that  private  property 
shall  not  be  taken  for  public  uses,  without  compensation  first 
assessed  and  tendered.  Ibid, 

4.  But  ifhere  a  city  desires  to  appropriate  the  real  property  of  a  citizen 
to  the  purposes  of  a  street,  the  city  must  first  comply  with  the  pro- 
visions of  the  law,  as  to  the  assessment  and  tendering  of  damages  to 
the  owner.  Jhid, 

CLERK  OF  CIRCUIT  COURT. 

See  Patton  o.  Stewart  as  to  power  oi*  Clerk  to  take  aoknowl- 

sdoments,  233. 
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CLERKS  OF  COURTS. 

I.  Whatever  of  tbe  proceedings  of  a  court  should  be  brought  before 
the  Appellate  Court,  by  bills  of  exceptions,  can  not  be  incorporated 
into  the  record  of  the  cause,  by  the  mere  entries  of' the  clerk;  and 
if  they  are  so  incorporated,  they  will  not  be  available  as  parts  of 
the  record,  on  appeal.  It  is  the  business  of  the  clerks  to  enter  the 
orders  of  the  Court,  and  not  to  make  a  record  of  the  reasons  for 
such  orders.-^  Wilson  v.  Trudock^  389 

COLONEL  OF  VOLUNTEERS. 
See  Lucrative  Office,  1,  2. 

1.  The  office  of  colonel  of  volunteers,  as  now  existing,  is  a  lucrative 
office. — Kerr  v.  JoneSy  351 

2.  The  office  of  colonel  of  volunteers  in  the  military  service  of  the 
United  States,  as  now  organized,  is  not  an  office  in  the  militia.  Ibid, 

COMMISSIONER. 

1.  A  commissioner,  acting  under  a  reference  to  him  of  matters  in  issue 
in  a  pending  suit,  has  no  right  to  report  the  evidence  given  before 
him,  though  he  may  report  the  facts  proved  by  it,  if  authorised  to 
do  so  by  the  parties. — McGlure  et  al.  v.  McClure  et  al.,  185 

2.  Where  a  cause,  by  agreement,  is  referred  to  a  commissioner  to  take 
accounts,  without  an  answer  having  been  filed  to  the  complaint, 
the  consent  cures  the  error. — The  State  ex  rel.,  etc.  v.  Carring- 
tan,  258 

CONDITION  PRECEDENT. 

See  Railroads,  3. 

CONSIDERATION. 
See  Pbomissort  Notes,  7.    Plbadino,  16. 

CONTINUANCE. 
See  Grayes  v.  Ratle,  83. 

1.  Proceedings  on  »  motion  for  a  continuance  are  no  part  of  the  record, 
unless  made  so  by  a  bill  of  exceptions.--^i^6«  e^  al,  v.  Saworth^  404 

2.  It  is  not  error  to  refuse  a  continuance  asked  for  because  the  causes 
of  action  were  not  filed  with  the  complaint,  either  by  copies  or  the 
originals,  where  it  appears  that  such  causes  of  action  were,  a  reason- 
able time  before  the  trial,  handed  to  the  defendant's  attorneys  by 
the  plaintiffs  attorneys. -^  2%e  Board,  etc,  of  Floyd  Chunfy  v. 
Day,  450 
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CONTRACTS. 

See  Promissory  Notes,  7.  Rescission  of  Contracts,  1.  Plead- 
ing, 10, 44.    Railroad,  3.    Vendors  and  Purchasers,  3, 4, 10. 

1.  A  coDYeyanoe,  executed  by  a  person  non  compos  mentis,  and  not 
under  guardianship,  is  nob  alsolutely  void,  but  voidable  only. — 
Qrouse  T.  Holman,  30 

2.  No  contract,  valid  as  to  one  party,  can  be  held  utterly  void  as  to 
the  other.  Ibid. 

3.  Section  11,  2  R.  S.,  1852,  p.  233,  which  declares  "every  contract, 
sale,  or  conveyance  of  any  person,  while  a  person  of  unsound  mfnd, 
shall  be  void,"  applies  alone  to  "a  person  of  unsound  mind," 
found  to  be  so  in  the  mode  prescribed  by  the  statutes.  Ibvd, 

4.  A  contract,  which  is  the  foundation  of  an  action,  will  be  deemed 
to  be  unwritten,  unless  it  appear,  directly  or  inferentially,  from 
the  complaint,  to  have  been  in  writing. — Lamb  et  al,  v.  Donovan^ 

40 

6.  A  contract  made  with  one  person  for  the  benefit  of,  or  to  secure 
the  payment  of  money  to  another,  may  be  enforced  by  the  lat- 
t^.  Ibid, 

6.  A  party  to  a  contract  can  not  treat  it  as  good  in  part  and  void  in 
part,  but  he  must  affirm  it,  or  avoid  it,  as  a  whole. — McGuire  v. 
Callahan,  128 

7.  If  a  party  desires  to  avoid  a  contract,  either  on  the  ground  of  fraud 
or  drunkenness,  he  must  first  place  his  adversary  in  the  identical 
situation  in  which  he  was  before  the  contract  was  executed.     Ibid, 

8.  Where  a  party  contracts  to  sell  and  deliver  to  another  a  specified 
number  of  fattened  hogs,  "to  be  of  his  best  hogs,  weighing  two 
hundred  pounds  and  upward,"  the  purchaser  is  not  obliged  to 
receive  any  but  hogs  fattened  and  prepared  for  the  market  by  the 
seller  himself. — Daggy  v.  Cox,  142 

9.  The  facts,  that  the  stipulated  number  of  hogs,  in  part  fattened  and 
prepared  for  market  by  the  seller,  and  in  part  by  other  persons, 
were  weighed  in  the  presence  of  the  purchaser's  agent,  with- 
out objection,  and  the  p'urchaser  offered  to  take  them,  provided  the 
seller  would  receive,  in  part  payment,  certain  certificates  of  deposit, 
which  he  refused,  and  the  purchaser  then  refused  to  take  them, 
"as  they  did  not  fill  the  contract,"  do  not  amount  to  a  waiver  of  the 
purchaser's  right  to  insist  upon  the  kind  of  hogs  contracted  to  be 
delivered.  Jbid, 

10.  A  note,  made  payable  at  a  place  in  another  State,  and  bearing  a 
higher  rate  of  interest  than  is  lawful  in  this  State,  but  not  a  higher 
rate  than  is  allowed  by  the  law  of  the  place  where  it  is  payable, 
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may  be  enforced  in  this  State  according  to  its  tenor. — Ltnei  ei  al.  r, 
Macky  223 

11.  A  agreed  to  sell  and  deliver  to  B  between  ninety  and  one  hundred 
well -fatted,  corn -fed  hogs,  each  weighing,  at  least,  one  hundred  and 
eighty  pounds  net,  to  be  delivered  at  L,  between  the  1st  and  15tk 
of  December,  1857,  at  the  option  of  B,  and  the  latter  agreed  to 
pay  for  them  at  the  rate  of  six  dollars  per  one  hundred  pounds 
net,  on  delivery,  and  to  notify  A  of  the  particular  time  of  delivery, 
between  the  days  aforesaid;  and  if  the  cholera  should  break  out 
among  his  hogs,  A  should  only  be  required  to  deliver  such  of  his 
hogs  as  remained  sound,  and  should  not  be  required  to  make  up 
the  number,  and  B  shall  advance  one  hundred  dollars  on  the  con- 
tract, which  was  done.  B  notified  A  to  deliver  the  hogs  on  the 
2d  of  December,  1857.  They  were  not  then  delivered ;  but  A,  in 
answer  to  an  action  for  such  failure  to  deliver,  averred,  that  ''  on 
or  about  the  6th  of  said  month"  he  tendered  them  to  B,  who 
refused  to  receive  them,  to  which  answer  B  replied,  that  when  A 
brought  the  hogs  into  the  vicinity  of  L,  he  informed  B  of  the  fact, 
and,  also,  that  said  hogs  were  not  such  as  filled  the  contract  as  to 
weight,  but  that  he  was  ready  to  deliver  them,  and  thereupon  B 
refused  to  receive  them;  and  that  on  the  10th  of  December,  1857, 
A  purchased  other  hogs  of  other  persons,  which  were  sufficient  in 
weight,  and  tendered  them,  which  B  then  also  refused  to  receive. 

Heldy  that  in  view  of  the  shortness  of  the  pork  season,  and  the  great 
importance  of  promptness  in  the  delivery  of  hogs,  A  should  have 
offered  to  deliver  the  hogs  sooner  than  he  did,  and  B  was  under 
no  obligations  to  receive  them  for  that  reason,  and  for  the  further 
reason  that  they  were  not  of  sufficient  weight,  and  much  less  was 
he  bound  to  wait  for  A  to  purchase  the  hogs  of  others  to  fill  his 
contract,  after  having  been  notified  to  deliver  them. — Murphy  et  aL 
V.  Ibner,  228 

12.  Action  on  a  note  for  one  thousand  dollars.  Answer:  That  the 
note  was  executed  in  part  performance  of  the  following  contract : 
'^  I  have  this  day  sold  to  B  and  H  four  thousand  fleeces  of  wool, 
more  or  less,  at  forty-nine  cents  a  pound;  wool  to  be  washed  on 
the  sheep,  to  be  put  up  in  good  merchantable  order,  free  from 
tags,  to  be  delivered  in  Springfield^  at  the  depot  of  the  Great 
Western  Railroad^  on  the  20th  of  July,  1857.  Received  on  the 
above  contract  one  hundred  and  seventy -five  dollars.  Balance  to 
be  paid  in  cash  on  the  delivery  of  the  wool,  except  one  thousand 
dollars,  for  which  a  note,  payable  at  ninety  days,  is  to  be  given ;" 
and  that  there  was  a  breach  of  the  contract  by  the  plaintiff,  in  his 
failure  to  deliver  wool  answering  to  the  terms  of  the  contract,  and 
relying  upon  the  contract  as  a  warranty. 

Held,  that  the  contract  did  not  contain  a  warranty,  but  an  executory 
agreement  to  deliver  washed  wool,  but  that,  if  the  wool  had  been 
present  and  delivered  at  the  time  of  the  execution  of  the  contract 
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it  would  have  amounted  to  a  warranty  that  the  wool  delivered  was 
of  the  quality  specified  in  the  contract. — McGmnell  et  al.  ▼.  Jone» 
et  al.^  328 

13.  Where  a  transfer  of  real  estate,  or  any  interest  therein,  is  defect- 
ive in  form,  the  transferee  can  not,  for  that  reason  alone,  recover 
back  the  money  paid  therefor,  but  must  first  demand  a  correction 
of  the  error  in  the  transfer. — Johnson  v.  HoitghUm^  359 

14.  A  contract  can  not,  either  for  mistake  or  fraud,  be  rescinded  in 
part,  and  affirmed  in  part,  but  must  be  rescinded  in  ioto,  or  not  at 
all.  Ilnd. 

15.  The  law,  as  to  penalties  and  costs,  in  force  at  the  time  of  ren- 
dering judgments,  governs. — Free  v.  JECavwrth,  404 

16.  But,  as  to  the  obligation  of  the  contract,  the  law  of  its  date,  if 
to  be  executed  where  it  is  made,  generally  controls.  Ibid, 

CONSTITUTIONAL  LAW. 

See  Statutes  Construed,  2.     Cities,  3,  4.     Criminal  Law  and 

Practice,  13. 

1.  T*e  office  of  colonel  of  volunteers,  as  now  existing,  and  the  office 
of  reporter  of  the  decisions  of  the  Supreme  Court  of  Indiana^ 
within  the  meaning  of  the  ninth  section  of  the  second  article  of 
the  constitution  of  said  State,  are  lucrative  offices. — Kerr  v.  Jona, 

351 

2.  The  office  of  colonel  of  volunteers  in  the  military  service  of  the 
United  States^  as  now  organized,  is  not  an  office  in  the  militia. 

Ibid, 

3.  The  acceptance,  therefore,  of  the  latter  office,  by  the  incumbent 
of  another  lucrative  office,  under  the  laws  of  Indiana,  would  vacate 
the  former.  Ibid. 

4.  In  1828  the  legislature  of  Indiana,  by  law,  constituted  certain 
persons  seminary  trustees  for  the  county  of  Switzerland,  for  the 
special  purposes  in  the  act  mentioned;  among  which  were  the 
selection  of  a  site  for  a  county  seminary,  the  procurement  of  title 
thereto  by  donation  or  purchase,  the  solicitation  of  donations  of 
lands,  money,  or  property,  to  aid  in  the  establishment  of  such  a 
seminary,  the  preparation  of  a  plan  for  the  erection  and  manage- 
ment thereof,  and  to  report  their  proceedings  to  the  legislature. 

In  1834,  the  legislature  passed  an  act  to  incorporater  the  seminary, 
referring,  in  its  preamble,  to  the  former  act,  appointing  trustees, 
and  their  report,  and  petition  for  a  charter  for  said  seminary,  and 
the  last-named  act  constitutes  A,  B,  and  others,  and  their  succes- 
sors in  office,  trustees  of  the  Switzerland  County  Seminary,  with 
power  to  sue  and  be  sued,  plead  and  be  impleaded,  answer  and  be 
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answered  unto,  oontraot  and  be  contracted  with ;  to  hold  estates, 
real  and  personal,  by  gifl^  grant,  contract,  bequest,  derise,  or  other- 
wise, and,  to  all  intents  and  purposes,  to  be  a  body  politic  and  cor- 
porate, to  have  perpetual  succession,  to  have  a  common  seal,  and 
the  same  to  change  at  pleasure.  It  was,  in  said  charter,  made  the 
duty  of  said  trustees  to  erect  and  establish  a  seminary  in  said 
county,  and  conduct  the  same  upon  some  approved  plan,  so  as 
to  secure  to  the  greatest  possible  number  of  the  children  of  said 
county,  at  the  least  possible  expense,  the  advantages  thereof.  In 
April,  1834,  0  conveyed  to  said  trustees,  by  way  of  donation,  a 
site  for  said  seminary,  and  said  trustees  erected  and  established 
the  same  thereon. — EdwarcU  v.  Jagers  et  al.y  407 

The  constitution  of  the  State  of  Indiana,  adopted  in  1851,  by  see.  2, 
of  art.  8,  provided  for  the  sale  of  county  seminaries,  and  the  prop- 
erty held  by  them,  for  the  purpose  of  organizing  a  general  and 
uniform  system  of  common  schools,  and  the  legislature,  in  1852,  in 
pursuance  of  said  constitutional  provision,  enacted  a  law  prescribing 
the  manner  in  which  said  seminaries  and  property  should  be  sold, 
and,  in  1854,  in  the  manner  prescribed  by  said  law,  the  Switzerland 
County  Seminary  was  sold  to  D,  who  received  a  conveyance  there- 
for, and  instituted  his  suit  for  the  possession  thereof. 

Held,  that  by  reason  of  the  provision  in  the  tenth  section  of  the  first 
article  of  the  constitution  of  the  United  States,  prohibiting  any 
State  from  passing  any  law  impairing  the  obligations  of  contracts, 
the  provision  in  the  constitution  of  the  State  of  Indiana,  authoriz- 
ing the  sale  of  said  seminaries,  and  the  law  enacted  in  pursuance 
thereof,  as  to  said  Switzerland  County  Seminary,  are  unconstitu- 
tional and  void,  and  that  said  purchaser  acquired  no  title  by  said 
sale. 

5.  Semhle,  that  it  is  not  competent  for  the  legislative  power  to  declare 
what  shall  be  conclusive  evidence  of  a  fact. —  Wantlan  v.  White,  470 

COUNTY. 

1.  A  county  is  a  corporation,  with  power  to  contract  debts. — The 
Board,  etc,  v.  Bay,  450 

2.  Debts  of  a  county,  evidenced  by  ordinary  county  orders,  payable  to 
A,  or  bearer,  do  not  stand  on  tiie  footing  of  those  contracted  under 
a  special  grant  of  power.  Ibid, 

3.  A  corporation  is  a  person,  and  a  county  is  a  corporation,  and  it 
will  be  presumed  that  the  county  auditor,  in  drawing  orders,  did  his 
duty,  and  that  such  orders  were  given  upon  a  consideration,  until 
the  contrary  appears,  and  such  orders  will  constitute  a  prima  facie 
cause  of  action.  Ibid, 

COUNTY  ORDERS. 

See  County,  2,  3. 
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COUNTY  SEMINARIES. 
See  Constitutional  Law,  4. 

CONSTITUTION  OF  THE  UNITED  STATES.    Sections  cited. 

Art.  1,  sec.  8,  power  of  Congress,  353 

Art.  2,  sec.  2,  power  of  the  President,  353 

Art.  1,  sec.  1,  legislative  power,  354 

Art.  1,  see.  10,  obligation  of  contracts,  412 

CONSTITUTION  OF  INDIANA.    Sections  cited. 

Art.  2,  sec.  9,  holding  lucrative  offices,  353 

Art.  8,  sec.  2,  county  seminaries,  411 

Art.  8,  sec.  7,  same,  412 

Art.  1.  sec.  13,  criminal  law,  423 

Art.  14,  sec.  2.  boundaries,  424 

COUNTERCLAIM. 

1.  Where  the  holder  of  a  note,  which  is  past  due,  for  a  new  and  valu- 
able consideration  received  by  him,  agrees  to  forbear  to  bring  suit 
upon  the  note,  and  violates  such  agreement,  such  breach  can  not  be 
made  available  by  way  of  counterclaim. — Newkirk  v.  NeUd^       194 

CORPORATIONS. 

See  Railroads,  3.    Pleading,  27,  28,  29. 
See  Estoppel,  6,  6,  7. 

1.  If  a  corporation  had  once  a  legal  existence,  which  is  alleged  to 
have  been  determined,  it  is  necessary  that  the  pleading  should 
show  and  set  forth  particularly  the  manner  in  which  its  corporate 
powers  ceased. — Sutherland  v.  The  Lagro  and  Manchester  Plank 
Road  Company y  192 

2.  A  corporation  may  be  required  to  answer,  as  a  judgment-debtor, 
in  proceedings  supplementary  to  execution. — Tompkins  et  al,  v. 
The  Fhyd  County  Agricultural  and  Mechanical  Association  et  al., 

197 

3.  Persons  holding  assets  of  a  corporation,  which  is  a  judgment- 
debtor  and  defendant,  may  be  compelled  to  answer  as  to  such 
assets,  in  a  proceeding  supplementary  to  execution.  Ibid. 

4.  Where  the  rights  of  a  corporation  are  derived  from  a  public  law, 
the  fact  that  the  agents  of  the  corporation,  in  order  to  induce 
others  to  contract  with  it,  or  subscribe  to  its  capital  stock,  made 
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false  and  fraudulent  representations  to  tHem  as  to  its  rights,  con- 
stitutes no  bar  to  an  action  on  such  contract  or  subscription. — 
Parker  v.  Thomas^  213 

5.  As  to  vbat  will  constitute  sufficient  articles  of  association  for  the 
formation  of  a  corporation,  see  Wert  y.  The  OrawfordtviUej  etc. 
Railroad  Company y  242 

6.  A  county  is  a  corporation,  with  power  to  contract  debts. — The 
Boardy  etc,,  of  Floyd  County  y.  Day^  450 

7.  A  corporation  is  a  person,  and  a  county  is  a  corporation,  and  it 
will  be  presumed  that  the  county  auditor,  in  drawing  orders,  did 
his  duty,  and  that  such  orders  were  given  upon  a  consideration, 
until  the  contrary  appears;  and  such  orders  will  constitute  a 
priina  facie  cause  of  action.  Ibid. 

COURT  OF  COMMON  PLEAS. 

See  Jurisdiction,  2. 

1.  The  11th  section  of  the  Common  Pleas  Act  has  not  been  so  hx 
repealed,  by  implication,  as  that  it  may  not  be  the  subject  of 
amendatory  legislation.  It  has  only  been  modified,  not  repealed. — 
Mitchell  y.  The  State,  381 

CRIMINAL  LAW  AND  PRACTICE. 

1.  If  a  jury,  in  a  criminal  case,  retire  to  consider  of  their  yerdict,  in 
the  charge  of  a  bailiff  who  has  taken  a  general  oath  to  discharge 
his  duties  as  such,  and  they  afterward  return  a  yerdict,  the  same 
will  not  be  disturbed  because  the  bailiff's  oath  was  not  in  the 
precise  form  prescribed  by  law. — Hittner  y.  The  State^  48 

2.  It  is  not  error,  on  the  trial  of  a  prisoner  for  murder,  to  permit 'the 
State  to  prove  that  he  attempted,  while  in  jail,  to  escape,  but  was 
retaken.  Ibid, 

3.  On  the  trial  of  a  defendant  on  an  indictment  for  murder,  it  is  error 
to  charge  the  jury,  without  qualification,  that,  if  the  defendant 
made  an  unlawful  attack,  or  got  into  a  fight  with  the  deceased, 
upon  a  sudden  heat,  and  slew  him  in  the  controversy,  he  would 
be  guilty  of  manslaughter,  at  any  rate,  because,  even  under  such 
circumstances,  the  defendant  would  be  entitled  to  the  benefit 
of  any  retreat,  flight,  or  withdrawal  from  the  contest  which  he 
might,  in  good  faith,  have  made,  or  attempted  to  make,  although 
he  was  the  aggressor  in  the  first  instance.  Ibid, 

4.  A  record  in  a  criminal  case,  based  upon  an  indictment  which  faik 
to  show  the  impanneling  of  a  grand  jury,  and  the  return  by  them 
of  the  indictment  into  court,  indorsed  a  true  bill,  and  signed  by 
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their  foreman,  can  not  sustain  a  conyiction  on  snch  indictment.—* 
(hnner  ▼.  The  SttUCy  98 

6.  The  temperance  law  of  1859  prescribes  no  penalty  against  the  sale 
of  intoxicating  liquor,  in  quantities  of  one  quart  or  more,  on  Sun- 
day.-—^^A^  State  V.  Thomasson,  99 

6.  An  indictment  for  unlawfully  selling  liquor  without  license  should 
charge  that  the  liquor  sold  was  intoxicating.  Ibid. 

7.  In  a  prosecution  for  murder,  if  the  jury,  upon  the  whole  evidence 
in  the  cause,  have  a  reasonable  doubt  whether  the  defendaat  was 
sane  when  he  committed  the  homicide,  they  must  also,  and  for 
that  reason,  have  a  reasonable  doubt  whether  he  purposely  and 
maliciously  committed  the  crime,  because,  without  sanity,  the  crime, 
as  defined  by  the  statute,  can  not  be  committed.  Hanna,  J.,  dis- 
senting.—Fo^^  V.  The  State,  170 

8.  The  record,  in  a  criminal  prosecution  upon  indictment,  should 
show  that  the  indictment  was  returned  into  court  by  the  grand 
jury,  and  identify  it,  by  some  entry  from  the  record  of  the  lower 
court,  describing  it  by  the  time  of  its  filing,  and  its  number,  or 
otherwise. — Springer  v.  The  State,  180 

9.  Where  the  jurisdiction  of  the  Common  Pleas  to  try  for  a  felony 
is  based  upon  the  fact  that  the  defendant  is  in  custody,  the  in- 
formation must  show  that  the  crime  for  which  he  is  prosecuted  is 
the  same  for  which  he  is  in  custody. — Roberts  y.  The  State,     180 

10.  The  words,  "  If  any  person  shall  disturb  any  religious  society,  or 
any  member  thereof,  when  met  or  meeting  together  for  public  wor- 
ship,'' shall  be  fined,  etc.,  in  section  37  of  the  Act  defining  Misde- 
meanors, etc.,  are  void  for  uncertainty,  so  far  as  they  attempt  to 
create  and  define  a  crime  or  misdemeanor. — Marvin  y.  The  State, 

181 

11.  Infbrmations  for  felonies  must  ayer  the  existence  of  the  facts  neces- 
sary, to  giye  the  Court  of  Common  Pleas  jurisdiction  to  try  the 
otLBe.— Smith  y.  The  State,  227 

12.  When  a  prisoner  is  on  trial  for  murder,  and  one  of  the  jurors  be- 
comes sick,  and  asks  to  be  discharged,  and  the  prisoner  refuses  to 
consent  to  such  discharge,  and  the  Court,  without  any  sworn  state- 
ment from  the  juror,  as  to  his  condition,  or  any  eyidence  of  any 
physician  on  the  subject,  discharges  the  jury,  such  discharge  will 
be  a  bar  to  a  retrial  of  the  prisoner. — Rulo  y.  The  State,        298 

13.  This  Court  does  not  judicially  know  that  wine  is  not  intoxicat- 
ing, and  will  not  question  the  right  of  the  legislature  to  declare 
it  to  be  intoxicating. — Jackson  y.  The  State,  312 

14.  In  all  prosecutions  for  crime,  the  proof  must  be  so  certain  as 
clearly  to  establish  the  jurisdiction  of  the  court.  JbicL 
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15.  An  information  for  larceny,  whicli  averd,  *'  that  the  defendant  is 
now  confined  in  the  jail  of  Floyd  county,  charged  with  the  fel- 
ony herein  set  forth,  and  that  he  has  not  heen  indicted  hy  any 
grand  jury  of  said  county/'  is  sufficient  to  show  jurisdiction  in  the 
Court  of  Common  Pleas  to  try  the  cause. — Mitchell  v.  The-  State,  381 

16.  A  person,  who,  out  of  the  State  of  Indiana^  hecomes  accessory 
before  the  fact  to  a  felony  committed  within  the  State,  can  not  be 
punished  therefor  under  the  laws  of  this  State. — Johru  v.  The 
State,  421 

17.  Section  2  (2  R.  S.,  1852,  p.  361,)  of  our  criminal  code  must  be 
construed  to  embrace  only  persons  who,  without  the  State,  commit 
a  crime,  which,  in  legal  contemplation,  is  to  be  deemed  as  having 
been  committed  within  the  State,  under  circumstances  which  will 
make  the  person  thus  committing  it  a  principal  in  the  crime.    Ibid. 

18.  An  information  which  charges  that  the  defendant,  within  two 
years  of  the  commencement  of  the  prosecution,  did,  knowingly, 
encourage  a  negro,  named  A  B,  who  had  come  into  the  State 
about  the  1st  of  December,  1860,  to  remain  in  the  State,  by  giv- 
ing him  employment,  and  furnishing  him  a  home,  is  good,  and 
not  subject  to  be  quashed. — The  State  v.  Curzy,  430 

19.  Where  a  defendant,  in  a  prosecution  for  bastardy,  has  a  prelim- 
inary hearing  before  a  justice  on  a  certain  day,  which  is  also  the 
first  day  of  the  term  of  the  Circuit  Court  for  the  county,  he 
should  be  recognized,  if  at  all,  to  appear  at  the  next,  and  not  the 
then  present,  term  of  said  court. — Parian  v.  The  State,  etc,    455 

20.  It  would,  therefore,  be  irregular  and  improper  to  docket  the  prose- 
cution, and  assign  it  for  a  day  of  the  then  present  term,  and  pro- 
ceed to  call  the  defendant,  take  defaults,  forfeit  recognizances, 
etc.  Ibid. 

DAMAGES. 
See  Mortgage,  4.    Landlord  and  Tenant,  1.    Cities,  2,  3, 4. 

DEED. 
See  Vendors  and  Purchasers,  4. 

DEMAND. 
See  Promissory  Notes,  6. 

DEMURRER. 

See  Practice,  1,  10,  11,  12. 
1.  A  demurrer  to  a  complaint  on  an  administrator's  bond,  assigning 
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seyeral  breaches,  one  of  which  is  well  assigned,  should  be  oyer- 
ruled.—  Whitehall  v.  The  State  ex  rel,  27 

2.  Where  an  answer  consists  of  several  paragraphs,  and  a  single 
demurrer  is  filed  thereto,  in  which  the  plaintiff  says,  "  he  demurs 
to  each  paragraph  of  the  answer,"  etc.,  the  demurrer  must  be  taken 
distributiyely,  and  ia  equivalent  to  a  separate  demurrer  to  each 
paragraph,  and  may,  therefore,  be  overruled  as  to  part,  and  sus- 
tained as  to  part  of  the  paragraphs. — Parker  v.  Thomas^         213 

DESCENT. 

1.  The  word  '^  ancestor,"  in  section  114,  p.  436,  R.  S.,  1845,  must  be 
construed  to  embrace  all  persons  from  whom  a  title  by  descent 
could  be  derived,  under  any  circumstances;  that  is,  to  be  synony- 
mous with  kindred, — Greenlee  v.  Davis,  60 

2.  Since  1853,  upon  the  death  of  a  wife,  testate  or  intestate,  leaving 
a  widower,  he  is  entitled  to  one-third  of  her  estate,  both  real  and 
personal,  subject  to  his  proportion  of  the  debts *of  the  wife  con- 
tracted before  marriage. — Noble^s  Executrix  v.  Nbhle,  431 

DITCHING  COMPANIES. 
Collection  of  Assessments,    See  Pleading,  51. 

EASEMENT. 

See  License,  1,  2. 

1.  The  right  in  one  to  overflow  the  land  of  another  is  an  easement, 
and  it  is  an  interest  in  real  estate,  and  title  to  such  easement  must 
be  conveyed  by  grant,  and  established  by  proof  of  actual  grant,  or 
of  prescription,  from  which  a  grant  will  be  inferred. — Snowden  v. 
Wilas,   y  10 

ELECTIONS  TO  FILL  VACANCIES. 
See  Offices,  1>  2,  3,  4. 

ELECTION  BY  WIDOW  TO  TAKE  UNDER  THE  LAW  AND 

REJECT  THE  WILL. 

See  Will,  5,  6,  7. 

ESTOPPEL. 

1.  If  a  person,  having  title  to  an  estate,  which  is  offered  for  sale, 
and,  knowing  his  title,  stand  hy^  and  encourage  the  sale,  or  do  not 
forbid  it,  and  thereby  another  is  induced  to  purchase  the  estate, 
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under  the  supposition  that  the  title  is  good,  the  person  90  9ianding 
by,  and  being  silent,  shall  be  bound  by  the  sale,  and  neither  he, 
nor  his  privies,  shall  be  allowed  to  dispute  the  purchase. —  The 
Jwiction  Railroad  Company  7.  Harpoldy      y  347 

2.  But,  if  the  person  having  the  adverse  claim  is  not  apprised  of 
his  rights,  or  the  purchaser  knows  them  to  exist,  tkese  principles 
do  not  apply.  find. 

3.  Representations,  by  the  payer  of  a  note,  that  it  is  all  right,  and 
will  be  paid,  made  to  a  purchaser  of  said  note,  after  he  has  become 
the  owner  thereof,  shall  not  operate  as  an  estoppel  against  the 
payer,  nor  can  such  representations,  repeated  by  the  purchaser 
thereof  to  any  person  to  whom  he  may  sell  the  same,  have  such 
effect  in  favor  of  such  second  purchaser. — Jonet  v.  Dorr^  384 

4.  Where  the  articles  of  association  of  a  railroad  company  are  defect- 
ive, in  not  specifying  with  sufficient  certainty  the  terminus  of  the 
road,  but  they  are  properly  filed  in  the  office  of  the  Secretary  of 
State,  such  filjng  is  notice  to  the  State  of  such  defect,  and  the 
State  neglects,  for  eight  years,  to  take  advantage  thereof,  by  quo 
warranto^  or  otherwise,  the  right  thereafter  to  do  so  must  be  con- 
sidered lost. — The  State  ex  rel.,  etc.  v.  Baily  et  aL,  462 

5.  Estoppels  arise  upon  matters  of  fact,  and  not  upon  matter  of  law. — 
Snyder  v.  Studebaker,  462 

6.  If  there  was  no  law  which  authorized  a  supposed  corporation,  or, 
if  the  statute  authorizing  it  was  unconstitutional  and  void,  a  con- 
tract with  such  corporation  would  not  estop  the  party  making  it, 
to  dispute  the  existence  of  the  corporation.  Aid. 

7.  But,  if  there  was  a  law  which  authorized  the  corporation,  then, 
whether  the  corporation  had  complied  with  it,  so  as  to  have  become 
legally  incorporated,  is  a  question  of /ac/,  and  a  party  contracting 
with  such  corporation  is  estopped  to  dispute  the  organization,  or 
the  legal  existence  of  the  corporation.  Jbid. 

EXECUTIONS. 

See  Wills,  4.    See  Sheriff's  Sales,  6,  7,  8,  9,  10. 

1.  To  determine  the  time  when,  afler  the  stay  of  a  judgment,  an  exe- 
cution may  issue,  the  day  on  which  the  replevin  bail  is  entered 
should  be  counted. — Tucker  v.  White  et  al.,  253 

EXECUTORS  AND  ADMINISTRATORS. 

See  Practice,  4,  5. 

1.  In  a  doubtful  case,  where  the  Court  of  Common  Pleas  removes  an 
executor,  administrator,  or  guardian,  this  court  will  not  interfere. 
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by  reason  of  the  large  discretion  given  to  that  Court  in  sncli 
matters.—  WhiUhaU  v.  The  State,  etc.,  30 

2.  An  administrator,  haying  advanced  bis  own  funds  in  payment  of 
the  demands  against  his  intestate's  estate,  thereby  acquires  no  right 
of  action  for  money  thus  voluntarily  advanced,  against  the  heirs  of 
the  estate. — McClure  v.  McGlure,  185 

3.  The  administrator  or  executor  of  a  deceased  fraudulent  assignor  of 
choses  in  action  may  recover  such  choses  in  action,  or  their  value, 
from  the  fraudulent  assignee,  for  the  purpose  of  applying  the  pro- 
ceeds to  the  payment  of  the  debts  of  the  assignor,  but  to  do  this, 
he  must  allege  and  prove  that  the  proceeds  thereof  are  necessary 
to  pay  said  debts ;  and  such  personal  representative  can  not  recover, 
as  aforesaid,  for  the  purpose  of  distribution  to  the  heirs  of  such 
assignor,  because  such  assignment,  although  fraudulent,  is  good 
against  tiie  assignor  and  his  heirs. — Heti  et  al,  v.  Heu*  Administrator, 

238 

4.  Where  an  action  is  begun  in  the  name  of  an  administrator,  and 
before  its  determination  he  dies,  and  the  name  of  an  administrator, 
de  bonis  nan,  is  substituted  as  plaintiff,  objections  to  the  manner 
of  the  appointment  of  the  latter  can  not  be  noticed  in  this  court, 
unless  they  were  properly  brought  to  the  attention  of  the  court 
below. — Jaahon  v.  Mahon*s  Administrator,  "  324 

EVIDENCE. 

See  Bastabdt,  3.     Admissions,  1.     New  County,  2.     Fobheb 

Recoveey. 

1.  The  best  and  only  legitimate  evidence  of  the  value  of  land  at  the 
time  of  its  sale,  is  the  opinion  of  witnesses  who  have  personal 
knowledge  of  the  land,  and,  from  their  own  observation,  have 
become  acquainted  with  its  value. — Grouse  v.  Holman,  30 

2.  In  an  action  against  a  railroad  company  to  recover  the  value  of  a 
lost  trunk,  the  ex-parte  affidavit  of  the  plaintiff  is  not  competent 
evidence  to  prove  the  contents  of  the  trunk,  but  the  plaintiff  him* 
self  is  a  competent  witness  for  that  purpose. — The  Indiana  Central 
Railroad  Co,  v.  Grulick,  83 

3.  Suit  by  a  physician,  against  his  patient,  for  professional  services, 
consisting  of  visits,  for  which  the  physician  demanded  to  be  paid 
at  the  rate  of  one  dollar  and  fifty  cents  per  visit. 

On  the  trial,  the  defendant  offered  to  prove,  that  before,  and  at  the 
commencement  of  the  account  sued  on,  the  plaintiff  had  been  his 
family  physician,  and  had  charged  him  for  previous  and  similar 
services  and  treatment,  including  medicines,  at  rates  not  lower  than 
fifty  cents,  or  over  one  dollar  and  twenty-five  cents  per  visit,  and 
that  no  contract  was  made  as  to  the  price  to  be  charged  for  the 
services  now  sued  for. 
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Held,  that  saoh  proof  was  competent,  as  tending  to  eatablifih  an  im- 
plied contract  aa  to  the  prices  to  be  charged  for  the  services  sued 
foT.—Sidener  v.  Fetter,  310 

4.  A  question,  addressed  to  a  witness,  which  merely  calls  for  an 
opinion,  instead  of  a  statement  of  facts,  upon  which  a  verdict 
should  be  based,  should  be  suppressed ;  but  if  the  answer  to  such 
question  was  such  as  could  do  no  harm  to  the  adverse  party,  this 
Court  will  not  reverse  the  judgment  by  reason  of  the  refusal  to 
suppress  the  question. — 21ie  New  Albany,  etc.  Railroad  Cb.  v. 
Huff  et  ah,  315 

5.  Where  the  ground  of  a  defense  is  alleged  false  representations, 
made  to  induce  the  defendant  to  execute  a  note,  it  is  not  competent 
for  him  to  prove  that  the  same  representations  were  made  to  an- 
other, in  order  to  show  that  they  were  made  to  him,  because 
representations,  which  had  no  effect  in  procuring  the  execution  of 
the  note,  would  be  inoperative. — Gorhin  et  al,  v.  Sack,  459 

FERRY  RIGHT. 

1.  The  mere  &ct  that  parties  claiming  and  using  a  ferry  right  had 
not  regularly  paid  the  license  therefor,  would  not  be  available,  as 
a  defense,  to  one  who  should  disturb  those  who  possessed  the  right, 
or  who  should  destroy  or  injure  the  same,  but  might,  perhaps,  be 
a  ground  for  proceedings  to  declare  the  same  forfeited. — The  New 
Albany,  etc.  Railroad  Co,  v.  Suff  et  ah,  315 

FORMER  RECOVERY. 

1.  The  defense  oi  former  recovery  can  not  be  given  in  evidentse  under 
the  general  issue. — Brady  v.  Murphy,  258 

FORECLOSURE. 

See  Judgment  by  Confession,  2.    Moktoaqb,  7. 

1.  A  mortgagee,  who  has  .already  recovered  a  personal  judgment 
against  the  mortgagor,  on  the  note  secured  by  the  mortgage,  may 
afterward  prosecute  his  suit  for  foreclosure  upon  the  note  and  mort- 
gage, and  recover  another  personal  judgment,  in  connection  with 
his  decree  in  foreclosure,  against  tjie  mortgagor,  the  amount  of 
which  latter  judgment  may  be  measured  by  the  note,  or  the  former 
recovery  upon  it. — Duck  v.  WiUon,  190 

1.  It  is  error,  in  an  action  against  husband  and  wife,  to  foreclose  a 
mortgage,  to  render  a  personal  judgment  against  the  wife  for  any 
deficiency  after  the  sale  of  the  mortgaged  property. — Gebhart  v. 
Hadley,  270 
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3.  In  a  complaint  for  foreclosure,  by  the  mortgagee  against  tlie  mort- 
gagor alone,  it  is  not  necessary  to  aver  that  the  mortgagor  has  not 
sold  the  land,  or  that  the  mortgage  has  been  acknowledged  or 
recorded. — Perdite  v.  Aldridgey  270 

4.  In  an  action  to  foreclose  a  mortgage,  where  some  of  the  proceedings  . 
may  be  irregular,  but  the  result  of  the  action  is  such  that  no  party 
is  injured,  or  has  any  cause  to  complain,  this  Court  will  not  very 
closely  examine  the  alleged  irregularities. — Louden  et  al,  ▼.  Dicker- 
9(m  et  al,  387 

5.  A  suit  commenced  to  foreclose  a  mortgage,  in  the  proper  county, 
would  not  be  defeated  by  the  division  of  the  county  aiterward. — 
Buckmghouse  y.  Gregg,  401 

6.  On  a  foreclosure,  where  there  is  no  order  or  judgment  over,  for  any 
deficiency  that  may  remain  after  the  sale  of  the  property  mortgaged, 
there  is  no  personal  judgment.  Ibid. 
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See  Pleading,  3,  4.  a  Am  '   t 

See  Sales,  1.    Judgment,  1.      f  ^** »'    ^(Il^)()f  ' 

FRAUDULENT  CON VETANCES.\  ^^^■u.^Ur      ^ 
See  Sales,  1.    Executors  and  ADMiNisTRATOitef*^  ^^ , y' 

1.  The  transfer  of  a  part  or  all  of  his  property,  either  directly,  or  by 
way  of  confession  of  a  judgment  and  levy  of  an  execution,  by  a 
debtor,  in  failing  circumstances,  for  the  purpose  of  paying  one  debt, 
leaving  many  others  unpaid  or  unsecured,  if  done  in  good  faith, 
unaffected  with  any  secret  trust,  is  valid,  although  done  in  contem- 
plation, and  but  a  few  days  before  the  execution,  of  a  general  assign- 
ment by  the  debtor. — Lord  v.  Fisher,  7 

2.  The  fact  that  the  creditor  had  notice  of  the  debtor's  intention  to 
make  an  assignment,  would  not  render  fraudulent  a  conveyance  or 
lien  obtained  by  him  simply  for  the  purpose  of  securing  an  honest 
debt.  Ibid. 

GUARDIAN  AND  WARD. 

1.  A  married  woman  is  competent  to  be  appointed  guardian,  but, 
before  her  appointment,  it  should  appear  to  the  Court  that  her 
husband  consents  thereto,  and  that  not  only  she,  but  her  husband 
also,  is  a  suitable  person  to  act  as  guardian. — Ex  Parte  Maxwell, 

88 

HABEAS  CORPUS. 

Writ  of.    See  "Wantlan  v.  White.  470 
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HIGHWAYS. 

•1.  Where,  in  an  application  for  a  change  or  location  of  a  public 
highway,  before  the  board  of  commissioners  of  the  county,  the  final 
order  of  the  board,  directing  the  change,  is  defective  for  uncer- 
tainty, such  defect  may  be  remedied  by  a  motion  for  that  purpose, 
but  it  is  not  a  ground  for  the  dismissal  of  such  application. — 
Doggy  v.  Cbate,  259 

2.  On  appeal  to  the  Court  of  Common  Pleas,  in  such  cases,  no  nc 
ground  in  favor  of,  or  against,  the  proposed  highway,  can,  as  a 
matter  of  right,  be  there  filed  or  urged ;  but  the  cause  must  be 
there  tried  on  the  papers  on  which  it  is  tried  in  the  Commission- 
er's Court,  and  no  new  Viewers,  or  reviewers,  can  be  applied  for, 
or  appointed,  unless  by  mutual  consent.  Ibid, 

3.  In  such  case,  also,  the  necessary  papers  in  the  cause,  such  as  the 
petitions,  reports  of  viewers,  or  reviewers,  remonstrances,  etc., 
which  must  be  before  the  Appellate  Court,  are  operative  to  make 
a  frima  facie  case  for  the  party  in  whose  favor  they  are,  and  it 
would  be  the  province  of  the  Court  to  decide  upon  their  suffi- 
ciency; and  if  the  objectors  had  appeared  below,  and  made  objec- 
tions, and  had  reviewers  appointed,  who  had  reported,  such  report 
becoming  a  part  of  the  original  papers  in  the  Appellate  Court, 
the  original  notices  required  to  be  given  of  the  application  would 
be  thereby  admitted  or  waived.  Ibid, 

4.  In  such  case,  on  the  trial  in  the  Appellate  Court,  the  petitions, 
remonstrances,  reports,  etc.,  which  constitute  the  papers  on  which 
the  cause  must  be  tried,  need  not  be  given  in  evidence,  but  should 
be  judicially  noticed  by  the  Court,  and  read  or  stated  to  the  jury 
trying  the  cause.  Ibid, 

5.  In  applications  for  the  location  or  change  of  public  highways, 
pending  in  the  Common  Pleas  or  Circuit  Court,  on  appeal  from 
the  board  of  commissioners,  all  errors  not  properly  presented  to 
the  Court  of  Commissioners  will  be  considered  by  the  Appellate 
Court  to  have  been  waived. — Sha/er  v.  Bardener,  294 

6.  Where  viewers  report  that  a  proposed  location,  or  change,  of  a 
public  highway,  will  not  be  of  public  utility,  it  is  not  competent 
for  the  appellate,  or  inferior  court,  to  order  such  location,  or 
change,  to  be  made.  Ibid, 

HUSBAND  AND  WIFE. 

See  FOREGLOSITRB,  2. 

1.  Where  a  note  is  made  payable  to  an  unmarried  woman,  and  she 
afterward  marries,  and  transfers  the  note,  by  delivery  merely,  as  a 
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gift,  to  her  husbaod,  he  may  maintain  an  action  on  the  same  as 
bis  own. —  White  v.  Oalliivany  43 

IMPEACHMENT  OF  WITNESS. 

1.  Testimony  for  the  impeachment  of  a  witness  should  go  to  his  char* 
acter  at  the  time  of  the  trial. — Rogers  y.  Lewis^ 

INDIANS. 

See  Marriage,  1,  2 

1.  The  Miami  tribe  of  Indians  is  not  a  nation,  or  independent  people, 
between  which  and  ourselves  the  principles  and  regulations  of  in- 
ternational law  can  apply,  or  be  enforced. — Roche  y.  Wdshington,  53 

INDICTMENT. 

1.  An  indictment  for  unlawfully  selling  liquor,  without  license,  should 
aver  that  the  liquor  sold  was  intoxicating. —  The  State  v.  Thorn- 
assony  99 

•  INFANT. 

Enlistment  of,  as  a  volunteer.     See  Yoluntbsrs,  1,  2,  3,  4,  5. 

INFORMATION. 

1.  Where  the  jurisdiction  of  the  Common  Pleas  to  try  for  a  felony  is 
based  upon  the  fact  that  the  defendant  is  in  custody,  the  informa- 
tion must  show  that  the  crime  for  which  he  is  prosecuted  is  the 
same  for  which  he  is  in  custody. — Roberts  v.  The  State^  180 

2.  Informations  for  felonies  must  aver  the  existence  of  the  facts 
necessary  to  give  the  Court  of  Common  Pleas  jurisdiction  to  try 
the  case. — Smith  v.  The  State,  227 

3.  An  information  for  larceny,  which  avers,  "that  the  defendant  is 
now  confined  in  the  jail  of  Floyd  county,  charged  with  the  felony 
herein  set  forth,  and  that  he  has  not  been  indicted  by  any  grand 
jury  of  said  county,"  is  sufficient  to  show  jurisdiction  in  the  Court 
of  Common  Pleas  to  try  cause. — MitcheU  v.  The  State,  381 

4.  An  information  which  charges  that  the  defendant,  within  two 
years  of  the  commencement  of  the  prosecution,  did,  knowingly, 
encourage  a  negro,  named  A  B,  who  had  eome  into  the  State 
about  the  1st  of  December,  1860,  to  remain  in  the  State,  by  giv- 
ing him  employment  and  furnishing  him  a  home,  is  good,  and  not 
subject  to  be  quashed. — The  State  v.  C^rsey,  430 
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INJUNCTION. 

1.  If  a  complaint  fail  to  state  facts  sufficient  to  entitle  the  plaintiff 
to  the  relief  prayed  for,  he  will  not  be  entitled  to  an  injunction, 
or  temporary  restraining  order,  and  the  dbsolution  of  either  will 
not  be  error. — Sutkerlcmd  y.  The  Lagro  and  Manchester  Planh 
Road  Convpanyj  192 

INSTRUCTIONS  TO  THE  JURY. 

See  Practice,  35,  36.    Jury,  1. 

1.  Where  a  person,  pending  an  action  against  him  for  the  collection 
of  a  debt,  and  on  the  day  on  which  final  judgment  is  rendered 
therein  against  him,  but  before  the  rendition  of  the  judgment,  con- 
veys all  his  real  estate,  in  four  different  parcels,  to  as  many  differ- 
ent grantees,  for  the  consideration,  expressed  in  each  deed,  of 
three  hundred  dollars,  and  his  wife  receives  in  return  a  convey- 
ance of  a  tract  of  land  from  one  of  them,  and  such  judgment- 
creditor  seeks  to  set  aside  said  deeds  as  fraudulent,  it  would  not  be 
proper  for  the  Court  to  instruct  the  jury,  that,  'Hhe  deeds,  on 
their  face,  import  a  fair  transaction,"  because  such  instruction 
might  mislead  the  jury. — Adams  et  al,  v.  Sater  et  al.,  418 

INTEREST. 

See  Statutes  Construed,  2.    Usury,  3. 

1.  A  note,  made  payable  at  a  place  in  another  State,  and  bearing  a 
higher  rate  of  interest  than  is  lawful  in  this  State,  but  not  a 
higher  rate  than  is  allowed  by  the  law  of  the  place  where  it  is 
payable,  may  be  enforced  in  this  State  according  to  its  tenor. — 
Idnes  et  al.  v.  Mack  et  a/.,  223 

2.  In  rendering  judgment  on  money  demands,  it  is  proper  to  render 
the  judgment  for  the  aggregate  amount  of  the  principal  and  inter- 
est due  at  the  date  of  the  judgment,  and  the  same  will  bear  inter- 
est from  date. — Stanton  v.  Woodcock j  273 

INTERROGATORIES. 

1.  Where  a  party  requests,  at  the  proper  time,  that  the  jury  shall  be 
required  to  return  answers  to  special  interrogatories,  it  is  the  duty 
of  the  Court  to  propound  to  them  such  interrogatories  as  shall 
be  applicable  to,  and  embrace  the  issues  and  legitimate  evidence 
in  the  cause,  so  as  not  to  withdraw  firom  their  consideration  any 
part  of  either. — Noble  v.  Enos,  72 

2.  If  the  answers  of  the  jury  to  any  such  interrogatories  are  not  ap- 
propriately responsive  thereto,  there  should  be  a  motion  in  the 
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•0iirt  below  to  make  them  more  direct ;  or,  in  some  otker  proper 
mode,  tor  remedy  sueli  defect^  or  such  errors  will  not  be  ayailaDle 
in  t^MB  court.  Ibid. 

3.  A  party  to  an  action,  who  baa  complied  with  an  order  to  answer 
interrogatories,  may  also  be  compelled  to  appear  and  testify  as  a 
witness,  at  the  instance  of  the  party  propounding  the  interroga- 
tories.— Smith  T.  Rosemham^  256 

JUDGMENT. 

See  Praoticb,  29,  40.    Praotioi  in  ths  Supbsmb  Court,  16. 

Sheriff's  Sales,  10. 

1.  In  an  action  against  a  railroad  company,  for  damage  occasioned  to 
the  plaintiffs  by  the  erection  of  the  road,  where  a  general  verdict 
was  returned  for  the  plaintiffs,  the  facts,  that  the  railroad  company 
had  employed  competent  engineers,  and  had  done  no  willful  or 
unnecessary  damage,  would  not  entitle  the  defendant  to  a  judgment, 
nan  obstante  veredicto,  because  the  road  may  have  been  located,  and 
the  work  performed,  with  the  utmost  care,  and  yet  damage  may 
have  resulted  to  the  plaintifb. —  The  New  Albany^  etc,  R.  R.  Co, 
F.  E%^  et  al,  315 

2.  On  a  foreclosure,  where  there  is  no  order  or  judgment  over,  for 
any  deficiency  that  may  remain  after  the  sale  of  the  property  mort- 
gaged, there  is  no  personal  judgment. — Buckingham  t.  Chregig,  401 

JUDGMENT  BY  CONFESSION. 

1.  Where  a  warrant  of  attorney  authorizes  A,  or  any  other  attorney 
of  the  court  in  which  the  judgment  is  to  be  confessed,  to  appear 
and  confess  a  judgment,  and  A,  and  B,  another  attorney  of  said 
court,  appear  and  confess  the  judgment,  the  same  will  be  valid. — 
Pattan  v.  Stewart,  233 

2.  Where  a  warrant  of  attorney  to  confess  a  judgment  and  decree  of 
foreclosure  upon  a  mortgage  and  notes,  in  part  due,  and  in  part  not 
due,  provides  that,  "  in  the  final  judgment  herein,  the  Court  shall 
decide  upon  what  subsequent  default  execution  shall  issue  herein 
to  collect  the  balance,  in  case  the  defendants  shall  pay  the  amount 
[installment]  due,  before  the  sale  of  the  premises;  and  that,  in 
case  of  sale,  the  whole  of  the  plaintiff's  debt  and  costs  be  paid; 
and  the  residue,  if  any,  be  paid  to  the  defendants ;  and  that  they 
(the  defendants)  fix  what  parts,  if  the  same  be  susceptible  of 
division,  be  first  sold,'*  such  warrant  places  the  judgment,  con- 
fessed in  pursuance  thereof,  upon  the  footing  of  one  where  the 
installments  are  all  due,  and  the  Court  need  make  no  inquiry 
touching  the  divisibility  of  the  mortgaged  property,  and  the  sale 
should  be  for  the  entire  amount  of  the  debt ;  and  it  is  the  business 
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of  the  parties  interested  in  the  property,  and  the  sheriff,  to  deter- 
mine upon  the  divisibilitj  of  the  premises. — Fation  y.  Stetoari,  233 

3.  Before  a  judgment  can  be  rendered  against  a  person,  on  the  agree- 
ment of  his  attorney,  where  the  person  does  not  personally  appear, 
and  has  not  been  personally  summoned,  the  attorney  mnst  prodnoe 
and  prove  written  anthority  from  his  client,  to  consent  to  such 
judgment. — Jarrett  y.  Andrew$^  403 

JUDICIAL  KNOWLEDGE. 
See  Practice  in  the  Supreme  Court,  23,  24. 

JURY. 

1.  The  jury  should  receiye  their  charge,  and  all  subsequent  instnio- 
tions  or  explanations  touching  their  duties,  in  open  court,  in  the 
presence  of  the  parties. — Smith  y.  McMUlen^  391 

JUSTICE  OF  THE  PEACE. 

1.  The  clerk's  certificate  to  the  official  character  of  a  justice  of  the 
peace  should  show  that  he  was,  at  the  time  when  the  proceedings 
were  had,  or  judgment  was  rendered,  a  justice  of  the  peace,  duly 
commissioned  and  qualified  to  act  as  such. — Dresser  y.  Woody    199 

JURISDICTION. 

1.  In  a  complaint,  the  amount  demanded  in  the  prayer  is  the  criterion 
of  jurisdiction,  and  the  same  rule  applies  to  a  defense  by  way  of 
set-off.—Pbte  y.  Shafer,  173 

2.  Where  the  jurisdiction  of  the  Common  Pleas  to  try  for  a  felony  is 
based  upon  the  fact  that  the  defendant  is  in  custody,  the  informa- 
tion must  show  that  the  crime  for  which  he  is  prosecuted  is  the 
same  for  which  he  is  in  custody. — Roberts  y.  The  State,  180 

3.  A  plea  to  the  jurisdiction  should  be  yerified,  and  if  not  yerified, 
should  be  disregarded ;  and  if,  such  plea  haying  been  disregarded 
in  a  cause  pending  before  a  justice  of  the  peace,  the  defendant 
plead  to  the  merits,  he  waiyes  all  questions  of  jurisdiction  oyer  his 
person,  and  such  questions  can  not  be  raised  on  appeal  to  the 
Common  Pleas  or  Circuit  Court,  by  amendment  or  otherwise. — 
Storm  Y,  Worland,  203 

3.  The  Circuit  Court  of  one  county  has  no  jurisdiction  to  adjudicate 
upon  the  title  to  land  in  another  county,  where  no  part  of  the  land, 
the  title  of  which  is  inyoWed  in  the  action,  is  situated  in  the  county 
of  the  forum. — TJ^e  New  Alhanifj  etc.  R,  R,  €h.  y.  Huff,  444 
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LANDLORD  AND  TENANT. 

1.  In  an  action  for  damages,  on  acconnt  of  an  eviction  by  a  landlord 
of  his  tenant,  from  leased  premises,  before  tbe  expiration  of  tbe 
lease,  it  is  competent  for  the  tenant  to  give  evidence  of  tbe  im- 
provements be  bad  placed  upon  the  premises  before  expulsion, 
rendering  them  more  productive,  for  the  purpose  of  showing  tbe 
extent  of  his  damage. — Ricketts  v.  Lostetter,  125 

2.  Where  tbe  widow  of  a  decedent  is  in  tbe  possession  and  control  of 
his  real  estate,  and  leases  tbe  same  for  a  stipulated  rent,  and  be- 
fore tbe  rent  becomes  due,  under  tbe  terms  of  tbe  lease,  such  real 
estate  is  partitioned  between  tbe  widow  and  other  heirs  of  tbe 
decedent,  tbe  tenant  is  only  accountable  to  the  said  widow  and 
heirs,  respectively,  for  the  rent,  in  tbe  proportions  in  which  they 
severally  take  the  real  estate,  and  not  to  tbe  widow  for  the  wbole.^ 
Murray  et  ah  v.  MounU  et  a/.,  364 

LAW  GOVERNING  CONTRACTS. 
See  Contracts,  15,  16. 

LEASES. 
See  Landlobd  and  Tenant,  2. 

LICENSE. 

1.  A  license  to  enter  upon  and  occupy  land  for  any  purpose  must  be 
specially  pleaded,  both  at  common  law  and  under  tbe  code,  or  tbe 
same  can  not  be  given  in  evidence  without  conBent,  and  such  consent 
will  not  be  presumed. — Snawden  v.  Wilas,  ^  10 

2.  If  a  license  to  do  an  act  upon  tbe  land  of  another  do  not  involve  an 
interest  in  real  estate,  or  necessarily  amount  to  an  easement,  it  may 
be  given  by  parol,  and  if  coupled  with  an  interest,  or  if  it  be  upon 
a  consideration,  it  can  not  be  revoked.  Ibid, 

3.  In  equity,  the  future  enjoyment  of  an  executed  parol  license,  granted 
upon  a  consideration,  or  upon  tbe  faith  of  which  money  has  been 
expended,  will  be  enforced,  at  least,  where  adequate  compensation 
in  damages  could  not  be  obtained.  Ibid. 

4.  And  in  such  cases,  grantees  as  well  as  tbe  original  parties,  are 
bound,  where  ibey  purchase  with  notice,  and  in  the  case  of  a  mill- 
dam,  the  existing  condition  of  things  might  be  notice  to  them  of  the 
equity.  Ibid. 

5.  Suit  for  overflowing  land.  Tbe  defendant  answered,  setting  up  an 
unsealed  and  unacknowledged,  but  signed  and  recorded,  contract  in 
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writing,  made  between  the  plaintiff's  grantor  and  others,  and  the 
defendants,  as  follows :  "  Whereas,  A,  B,  and  C,  contemplate  ereoting 
a  dam  across  the  Tippecanoe  river,  about  six  miles  below  Winnmtuic^ 
near  B's,  on,  etc.,  in  section  9,  etc.,  and  contemplate  the  erection  of 
mills  below  said  dam,  to  the  hight  of  six  feet ;  and  whereas,  we,  the 
occupants  and  owners  of  lands  adjoining  and  contiguous  to  said 
proposed  dam,  and  to  the  riyer  above  said  dam,  likely  to  be  affected 
by  back-water  from  said  project,  and  erection  of  such  proposed 
mills,  of  public  utility ;  therefore,  to  encourage  the  said  A,  B,  and 
G,  in  such  undertaking,  we  do  hereby  assent  and  agree,  that  said 
men,  or  any  of  them,  or  their  substitutes,  or  assigns,  or  heirs,  may 
erect  such  dam,  to  the  hight  aforesaid,  and  for  ourselres,  and  heirs, 
and  assigns,  do  waive  and  release  all  damages  that  may  ensue  from 
the  erection  of  such  dam,  and  from  back-water  caused  by  the  dam  ;*' 
and  further  averred,  that,  under  it,  the  dam  and  mills,  costing  thir- 
teen thousand  dollars,  were  erected ;  that  one  thousand  dollars  had 
been  expended  on  the  dam  at  the  time  the  plaintiff  purchased  the 
land;  that  he  had  notice,  and  stood  by  and  saw  said  expenditures, 
and  paid  one  thousand  five  hundred  dollars,  etc.,  of  said  purchase 
money,  after  saic^work  was  completed,  etc. 
Heldj  that  said  answer  set  up  a  good  bar  to  the  action. — Stephens  et  al, 
v.  Benson^  367 

LIEN. 

See  Taxes,  1. 
See  Vendor's  Lien  jor  Pttrchabe  Monet,  1,  2,  3. 

1.  The  act  of  January  27,  1853,  supplemental  to  an  act  concerning 
liens  of  mechanics,  etc.,  only  applies  to  persons  whose  business  it 
is  to  feed  cattle,  etc.,  and  was  not  intended  to  include  an  isolated 
case  of  feeding,  etc. — Gonklin  v.  Carver j  226 

LIMITATIONS. 

1.  The  statute  of  limitatious  applicable  to  suits  upon  contracts  in 
writing  does  not  operate  until  the  party  has  a  right  to  apply  to 
the  proper  tribunals  for  relief  in  the  particular  case. — Athertan  v. 
Williams^  105 

LUCRATIVE  OFFICES. 

1.  The  office  of  colonel  of  volunteers,  as  now  existing,  and  the  office 
of  reporter  of  the  decisions  of  the  Supreme  Court  of  Indiana^ 
within  the  meaning  of  the  ninth  section  of  the  second  article  of 
the  constitution  of  said  State,  are  lucrative  offices. — Kerr  v.  t/bnes, 

351 

2.  The  acceptance,  therefore,  of  the  office  of  colonel  by  the  incumbent 
of  another  lucrative  office,  under  the  laws  of  Indiana,  would  vacate 
the  former.  Ibid. 


INDEX.  601 


MARRIAGE. 

1.  A  contract  of  marriage,  formed  in  Indiana,  between  residents  of 
the  State  of  Indiana,  to  be  valid,  mnat  conform  to  the  laws  of 
Indiana. — Roche  y.  Washin^tan,  53 

2.  A  marriage  between  a  male  and  female  of  the  Miami  tribe  of  In- 
dians,  formed  according  to  the  customs  of  the  tribe,  while  the 
parties  to  it  were  residents  of  the  State  of  Indiana^  can  not  be 
recognized  as  a  valid  marriage  under  the  laws  of  Indiana.    Ibid. 

MARRIED  WOMEN. 
See  Will,  1,  3.    Guardian  and 'Ward,  1.    Mortoagb,  7. 

1.  The  contracts  of  a  married  woman,  in  the  employment  by  her  of 
counsel  to  protect  her  rights  and  interests  in  connection  with  her 
property,  are  valid,  and  binding  upon  her,  and  the  claims  against 
her  arising  out  of  such  contracts  may  be  made  a  charge  upon  her 
property,  and  payment  thereof  enforced. — Major  v.  &fmmes,   117 

2.  The  clause  of  the  statute  forbidding  a  married  woman  to  incumber  or 
convey  her  real  estate,  except  by  deed,  in  which  her  husband  shall 
join,  relates  to  such  direct  acts  of  conveyance  or  incumbrance  as 
previously  required  the  consent  of  the  husband  to  perfect.     Ibid, 

3.  Semble^  that  a  married  woman  may,  on  general  principles,  bind  her 
separate  estate  to  pay  debts  contracted  for  the  benefit  thereof.  Ibid. 

4.  A  married  woman  can  not  bind  herself  by  merely  signing  a  warrant 
of  attorney  to  confess  a  judgment;  and  her  acknowledgment  of  the 
same  before  the  clerk  of  the  county  court  gives  it  no  validity,  as 
he  is  not  authorized  to  take  such  acknowledgment. — Patton  v. 
Stewart,  233 

MILL-DAMS. 

See  LiGENSB,  1,  2,  3,  4. 

1.  QuoBre,  Whether  the  present  statute  on  the  subject  of  assessment 
of  damages  for  property  taken  or  injured  for  public  use,  (which 
includes  public  works  and  mill-dams),  does  not  limit  the  mode  of 
redress  for  injury  done  by  the  erection  of  a  mill-dam  to  that  pro* 
vided  in  the  statute  ? — Snowden  v.  WiloA,  ^  10 

MISTAKES,  CoRRBCTiON  of. 

1.  A  merely  voluntary  executory  contract  for  the  conveyance  of  land 
will  not  be  specifically  enforced ;  nor  will  a  voluntary  deed  be  cor- 
rected of  mistakes,  on  the  application  of  ^e  grantee  against  the 
grantor ;  but  it  will  be  on  the  application  of  the  grantor  against  the 
grantee,  where,  by  mistake,  the  conveyance  is  for  a  larger  estate 
than  was  intended. — RandaU  v.  Ghent^  271 
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MORTGAGE. 

1.  Where  a  mortgage  is  given  npon  real  estate,  to  secure  the  payment 
of  a  debt,  and  the  mortgagee,  by  the  terms  of  the  mortgage,  has 
acquired  the  right  only  to  look  to  the  land  for  payment,  he  could 
transmit  to  another,  by  way  of  subrogation,  no  greater  right  than 
he  had  acquired. — Fairman's  Administrator  7.  Heath,  63 

2.  Although  a  mortgagee,  holding  several  notes  secured  by  the  same 
mortgage,  which  mature  at  different  times,  and  one  of  which  is  due, 
may  foreclose  as  to  all,  yet  he  may  institute  his  suit  to  foreclose 
alone  as  to  the  note  due ;  and  if  he  do  not  prosecute  but  one  such 
suit  at  the  same  term  of  court,  he  shall  recover  costs  in  each  suc- 
cessive foreclosure. — Orotue  v.  Holmanj  30 

3.  A  judgment  of  foreclosure  on  one  such  note  can  not  be  pleaded 
as  a  bar  to  a  subsequent  suit,  on  the  same  mortgage,  to  enforce 
payment  of  another  note,  because  said  notes  may  properly  be  con- 
sidered as  so  many  successive  mortgages,  and  successive  causes  of 
action.  Ibid. 

4.  Where  one  person  executes  a  mortgage  upon  his  own  land,  for  the 
accommodation,  and  to  secure  the  debt,  of  another  person,  and  takes 
from  the  latter  a  bond  conditioned  that  he  "  would  pay  and  satisfy 
the  mortgage,  together  with  all  interest  and  costs  thereon,  accrued, 
accruing,  and  to  accrue,  and,  in  every  respect,  save  the  mortgagor 
harmless,  and  without  loss  in  the  premises,*'  and  the  latter  fails  1o 
pay  the  mortgage  debt,  and  suffers  the  mortgaged  property  to  be 
sold  to  pay  the  same,  and  thereby  lost  to  the  mortgagor,  the  proper 
measure  of  damages  to  which  the  mortgagor  is  entitled  is  the  value  > 
of  the  mortgaged  property  at  the  time  .it  was  sold. — Aiherton  v. 
Williams,  105 

5.  The  surrender  of  a  mortgage,  voluntarily,  on  a  fair  contract  for 
other  security,  is  an  abandonment  of  the  same,  and  does  not  revive 
the  equitable  lien. — Mattix  v.  Weand,  151 

6.  A  moHgagee,  who  has  already  recovered  a  personal  judgment  against 
the  mortgagor,  on  the  note  secured  by  the  mortgage,  may  afterward 
prosecute  his  suit  for  foreclosure  upon  the  note  and  mortgage,  and 
recover  another  personal  judgment,  in  connection  with  his  decree 
in  foreclosure,  against  the  mortgagor,  the  amount  of  which  latter 
judgment  may  be  measured  by  the  note,  or  the  former  recovery 
upon  it. — Duck  et  al.  v.  Wilson  et  al.,  190 

7.  A  vendor's  lien  for  the  purchase  money,  of  land  sold  by  him,  is 
paramount  to  the  title  of  the  wife  by  virtue  of  the  marriage;  but 
the  wife,  upon  tne  foreclosure  of  a  mortgage  given  to  secure  the 
payment  of  purchase  money,  in  which  she  joined  with  her  husband, 
is  entitled  to  redeem,  and  no  personal  judgment  can  be  taken 
against  her  on  such  foreclosure. — Pation  v.  Stewart,  233      ^ 
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8.  A  mortgage  is  a  valid  seourity  between  a  mortgagor  and  a  mort- 
gagee, without  acknowledgment  or  record,  except  that,  to  bind  a 
femme  covert^  it  must  be  acknowledged  by  her. — Perdue  v.  Aid- 
ridge^  290 

9.  In  a  complaint  for  foreclosure,  by  the  mortgagee  against  the  mort* 
gagor  alone,  it  is  not  necessary  to  aver  that  the  mortgagor  has  not 
sold  the  land,  or  that  the  mortgage  has  been  acknowledged  or 
recorded.  Ibid, 

10.  Real  estate  is  first  mortgaged  to  secure  school  funds,  and  then 
to  A  to  secure  a  debt,  then  B  recovered  a  judgment  against  the 
mortgagor,  and,  on  an  execution  issued  thereon,  had  the  real  estate 
sold,  and  became  himself  the  purchaser.  A  then  sued  to  foreclose 
his  mortgage,  making  proper  parties,  and,  pending  such  suit,  the 
auditor  sold  the  real  estate,  on  the  school  ftind  mortgage,  and  B 
became  the  purchaser.  B  answered  to  A's  suit,  setting  up  his 
title  from  the  auditor.  A  replied  that  at  the  time  of  the  mort- 
gage-sale, by  the  auditor,  it  was  agreed  between  him  and  B,  that 
he  would  suffer  the  real  estate  to  be  sold,  and  would  not  bid 
thereon,  but  would  permit  B  to  purchase  the  same,  and  that  B 
would  pay  the  amount  of  A's  mortgage,  if  the  auditor*s  sale  was 
held  valid  in  the  suit  then  pending. 

Meld^  that  said  reply  was  not  demurrable,  and  that  B  should  not  be 
permitted  to  deprive  A  of  his  priority  of  lien  by  asserting  a  legal 
title  thus  obtained.  16  Ind.  178.  17  Id,  230. — Rupert  v.  Morton 
et  al.  313 

NEW  COUNTY. 

1.  This  Court  will  take  judicial  notice  of  a  county  created  by  a  pub- 
lic statute,  but  not  of  one  created  by  county  commissioners  under 
the  general  law. — Buckinghouse  v.  Gregg^  401 

2.  The  time  of  the  erection  of  a  new  county  by  the  commissioners, 
where  it  becomes  material  on  a  question  of  jurisdiction,  must  be 
proved.  Ibid, 

3.  The  Court  will  judicially  notice  the  time  of  the  sessions  of  courts 
held  in  such  new  county,  pursuant  to  law.  Ibid, 

4.  A  suit,  commenced  to  foreclose  a  mortgage,  in  the  proper  county, 
would  not  be  defeated  by  the  division  of  the  county  a^rward.  Ibid. 

5.  The  division  of  a  county  would  not  be  complete  until  a  court  was 
so  far  organized  therein  as  to*^  enable  suits  to.  be  commenced  in 
such  new  county.  Ibid, 

NEW  TRIAL. 

1.  In  an  action  to  vest  and  quiet  title  to  real  estate  in  the  plaintiff, 
if  judgment  goes  against  him  below,  he  is  entitled,  on  payment  of 
the  costs,  to  a  new  trial,  as  a  matter  of  right,  under  the  statute. — 
Shucraft  V.  Davidson^  98 
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1?0N  COMPOTES  MENTIS. 
See  CoNTRAGlrs,  1,  2. 

OCCUPYING  CLAIMANTS; 

1.  The  third  sab-section  of  section  617,  under  the  occnpjilig  claim- 
ant's law,  does  not  limit  the  recovery  to  the  value  of  the  rents  and 
profits  which  had  accrued  before  the  rendition  of  the  judgment  in 
the  original  or  ejectment  suit. — Adkins  v.  ffudsoriy  392 

2.  In  actions  under  said  laW,  where  the  court  finds  that,  without  the 
improvements,  no  rents  and  profits  would  have  accrued  to  the 
time  of  rendering  judgment,  it  is.  error  to  charge  the  occupant 
with  such  rents  and  profits  as  have  aoct'aed  by  reason  of  his 
improvements  alone.  JhkL 

OFFICES. 

See  Colonel  of  YoLUNTESius,  1« 

See  Reporter  op  the  Supreme  Court,  1. 

See  Yacation  or  Offices,  1. 

1.  Where  it  appears,  prima  facie^  that  acts  or  events  have  occurred 
subjecting  an  office  to  a  judicial  declaration  of  being  vacant,  the 
authority  authorized  to  fill  such  vacancy,  supposing  the  office  to 
be  vacant,  may  proceed,  before  procuring  a  judicial  declaration  of 
the  vacancy,  and  appoint  or  elect,  according  to  the  forms  of  law, 
a  person  to  fill  such  office. — T?ie  State  ex  rel,,  etc,  v.  Jones,      356 

2.  But  if,  when  such  person  attempts  to  take  possession  of  the  office, 
he  is  resisted  by  the  previous  incumbent,  he  will  be  compelled  to 
try  the  right,  and  oust  such  incumbent,  or  fail  to  oust  him,  in 
some  mode  prescribed  by  law.  Ibid, 

3.  If  such  elected  or  appointed  person  finds  the  office,  in  fact,  vacant, 
and  can  take  possession,  uncontested  by  the  former  incumbent,  he 
may  do  so,  and  so  long  as  he  remains  in  such  possession,  he  will 
be  an  officer  de  facto ;  and  should  the  former  incumbent  never 
appear  to  contest  his  right,  he  will  be  regarded  as  having  been  an 
officer  de  facto  and  de  jure,  Rid, 

4.  But  should  such  former  incumbent  appear,  after  possession  has 
been  taken  against  him,  the  burden  of  proceeding  to  oust  the  then 
actual  incumbent  will  fall  upon  him  ]  and  if  in  such  proceeding 
it  is  made  to  appear  that  facts  had  occurred  before  the  appoint- 
ment or  election  justifyidg  a  judicial  declaration  of  a  vacancy,  it 
will  be  then  declared  to  have  existed,  and  the  election  or  appoint- 
ment will  be  held  to  have  been  valid.  Ibid. 
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0FMCER8. 
De  Facto  and  Be  Jure.     Sbs  OffiOB,  1,  2,  3^  4* 

OVERRtJLED  OASElS. 

1*  The  cases  of  Hatriman  v.  S^thantf  16  Ind.  190,  and  The  EwtM- 
ville,  etc.,  Railroad  Company  t.  The  City  of  Evan9villef  15  Ind.  395, 
so  far  as  the  rulings  therein  are  inconsistent  with  the  decisions  in 
Snyder  v.  Studehaker^  infra^  p.  462,  are  overruled. — Snyder  t. 
Studehaker.  462 

PARTIES. 

See  Pleading,  12. 

1.  In  actions  upon  the  official  bonds  of  township  trustees,  for  failing 
to  pay  over  to  their  successors  in  office  the  money  of  the  township 
in  theit  hands,  the  State,  on  the  relation  of  the  person  who  is 
U'ustee  at  the  time  suit  is  begun,  is  the  proper  party  plaintiff.-^ 
DUhon  y.  The  State  ex  rel,  etc.  255 

i.  Where  an  action  relates  to  the  separate  property  of  the  wife,  she 
may  sue  therefor,  without  joining  her  husband  ae  a  plaintiff  in 
the  action* — Adams  y.  Sater,  418 

PARTNERSHIP. 

See  Pleading,  5. 

1.  After  the  formation  of  a  partnership  between  two  persons,  a  third 
person  agreed,  verbally,  with  one  of  the  partners,  to  pay  him  one* 
half  of  the  amount  paid  in  by  him,  and  one-half  of  one-third  of 
the  loss  that  might  occur,  and  to  receive  from  him  one -half  of 
one-third  of  the  profits  of  said  partnership,  which  verbal  agree- 
ment was  long  afterward  reduced  to  writinj:^. 

ffeldj  that  said  agreement  did  not  constitute  such  third  person  a 
melnber  of  said  firm,  or  render  him  liable  for  the  debts  of  the 
firm,  it  not  appearing  that  he  was  held  out  as  a  partner. — Rey^ 
Hold4  y.  Hicks,  113 

"PERSON  OP  UNSOUND  MIND." 

See  Contract,  2,  3. 

1.  A  person,  alleging  unsoundness  of  mind  at  a  particular  time,  must 
establish,  by  the  preponderance  of  evidence,  that  he  was  not  of 
sound  mind  at  the  given  time ;  but  when  it  appears  that  a  persoii 
was,  at  a  given  time,  of  unsound  mind,  unless  the  unsoundness 
was  occasioned  by  some  temporary  or  transient  eaase,  the  legal 
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presumption  arises,  that  that  state  of  mind  continnes,  nntil  the 
contrary  is  made  to  appear,  by  evidence ;  but  if,  notwithstanding 
such  unsoundness,  the  person  had  sufficient  disposing  memory,  as 
if  the  unsoundness  consisted  of  monomania,  not  impairing  his 
capacity  to  acquire  or  dispose  of  property,  then  it  devolved  upon 
the  party  interested  to  sustain  his  acts  in  the  particular  case,  to 
show  that  fact  by  evidence. — Orouse  v.  Holman,  30 


PHYSICIANS. 
See  Evidence,  3. 

PLEADING. 

See  Contracts,  11.    Yendobs  and  Pubchabebs,  10. 

1.  A  paragraph  which  assumes  to  answer  more  than  the  matter 
pleaded  will  bar,  is  bad  on  demurrer. — Johnson  v.  Seymour,       24 

2.  In  an  action  upon  a  note  payable  in  "  wagon-work,"  it  is  not  neces- 
sary to  aver  that  the  plaintiff  had  designated  the  kind  of  wagon- 
work  to  be  received.  Ibid. 

3.  At  common  law,  fraud  could  be  given  in  evidence  under  the  general 
issue ;  but  under  the  code,  fraud  must  be  specially  pleaded,  by 
averring  the  existence  of  all  the  elements  necessary  to  be  proved 
to  make  a  fraud. — Jenkins  v.  Long,  28 

4.  If  the  alleged  fraud  consist  in  false  representations,  such  repre- 
sentations must  go  to  a  material  fact,  and  be  made  under  such 
circumstances  that  the  party  has  a  right  to  rely  upon  them,  and 
it  must  appear  that  he  did  rely  upon  them.  Ibid, 

5.  A  complaint  on  a  note,  averring  that  it  was  made  and  delivered 
to  the  plaintiff  by  the  defendants,  who  were  partners,  by  their 
agent,  who  signed  the  same,  A.  B.,  "Agt.,*'  and  that  it  remains  un- 
paid, would  not  be  a  good  complaint  at  law ;  but  in  equity,  as  a 
general  rule,  wherever  an  agent  has  contracted  within  the  sphere 
of  his  agency,  and  the  principal  is  not,  by  the  form  of  the  con- 
tract, bound  at  law,  the  Court  will  enforce  it  against  the  principal, 
upon  principles  ex  ceqtto  et  bono, — Kenyon  v.  Williams,  44 

6.  A  complaint  based  upon  a  contract  which  is  required,  by  the  statute 
of  frauds,  to  be  in  writing,  should  contain  the  original  contract,  or 
a  copy  of  it,  or  an  excuse  for  not  containing  either. — Estep  y. 
Burke,  87 

7.  Where  money,  lent  to  be  wagered  upon  the  result  of  an  election, 
is  the  consideration  of  a  note  given  for  its  repayment,  and  the 
maker  is  sued  upon  the  note,  and  relies  upon  the  illegality  of  the 
transaction  to  defeat  a  recovery,  he  must  aver,  in  his  answer,  that 
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the  money  was  'Ment  at  the  time  of  such  wager/' — Evuleyy,  Pat- 
tertOTiy  93 

8.  In  an  action  upon  a  recognizance  taken  and  approved  by  a  sheriff, 
the  facts  which  authorized  him  to  take  the  recognizance  should  be 
averred  in  the  complaint. — Meters  v.  The  State,  127 

9.  Suit  on  a  written  instrument,  in  these  words :  "  David  Macet/  and 
James  Turner  against  The  City  of  Indianapolis  and  Daniel  Tit- 
combe.  We  undertake  that  the  plaintiffs,  David  Macey  and  James 
Turner,  shall  pay  to  the  defendants,  The  City  of  Indianapolis  and 
Daniel  Titcombe,  all  damages  and  costs  which  may  accrue  by 
reason  of  the  injunction  in  this  action.  This  30th  day  of  Octo- 
ber, 1859.  David  Macey,  James  Turner,  J.  W,  Pattersony  Wm, 
Wilkison,  Approved  by  me,  this  31st  day  of  October,  1859.  John 
Oobum,  Judge  Court  Com.  Pleas,  M.  C." 

Held,  that  in  order  to  make  it  appear^  that  the  injunction  was  not 
rightfully  obtained,  and  that  Titcombe  sustained  legal  damages 
from  its  issue,  the  complaint  should  show,  affirmatively,  that  a 
legal  contract  for  the  improvement  of  the  street  was  entered  into 
by  the  city  with  Titcombe ;  but  the  complaint  need  not  aver  that 
the  city  had  power  to  improve  the  streets,  as  the  Court  takes 
judicial  notice  of  the  existence  of  such  power. — Macey  v.  Tit- 
combe, 135 

10.  In  an  action  for  work  and  labor  done,  and  materials  furnished, 
in  the  erection  of  a  building,  under  a  written  contract,  in  which 
it  is  expressly  agreed  that  no  allowance  shall  be  made  for  extra 
work,  in  order  to  entitle  the  plaintiff  to  recover  for  extra  work, 
the  pleadings  should  show  that  the  extra  work  claime<^  for  was 
expressly  authorized  by  the  owner  of  the  building,  or  that  it  was 
so  distinct  from  the  building  contracted  for,  that  the  owner  might 
have  accepted  and  used  the  building  without  accepting  and  using 
the  extra  work,  and  that  such  owner  yet  did  accept  and  use  such 
extra  work. — Duncan  et  al,  v.  The  Board,  etc.  of  Miami  Co,,  154 

11.  Action  on  a  note  against  A,  B,  and  C.  Complaint  in  two  para- 
graphs :  1.  That,  on  the  1st  of  December,  1858,  the  defendants, 
by  their  note,  promised  one  JET.  E.  Covogill  to  pay  him  two  hundred 
and  twenty-five  dollars,  six  months  after  date,  and  that  he  indorsed 
the  note  to  the  plaintiff,  which  is  unpaid.  2.  That,  on  December 
1,  1858,  A  and  B,  two  of  the  defendants,  made  a  certain  other 
note  to  Cowgill,  whereby  they  promised  to  pay  him  the  further 
sum  of  two  hundred  and  twenty-five  dollars,  six  months  after  date, 
and  that,  before  the  delivery  of  the  note  to  Cowyill,  and  to  induce 
him  to  accept  the  same,  C,  the  other  defendant,  indorsed  the  note 
as  an  original  promissor,  whereby  the  defendants  became  liable, 
and  promised  to  pay  Cowgill  said  sum,  etc.,  and  that  Cowgill  in- 
dorsed the  note  to  the  plaintiff,  and  that  it  remains  unpaid,  etc. 
The  note  and  indorsements  read  as  follows: 
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"Six  months  after  date,  we  promiBe  to  pay  ff,  E.  Oitofitt^  or 
order,  two  hundred  and  twenty-five  dollars,  yalne  reoeived. 

Indorsed:  "0."  "A.  B." 

Indorsed  farther :  "  I  guarantee  the  payment  of  one  hundred  and 
eighty -nine  dollars  and  eighteen  oents,  when  this  note  becomes  due, 
to  Ed,  G.  Bladen,  and  I  assign  the  same  to  him.  H.  E.  Cowqill/' 

Held,  that  the  complaint  states  a  good  cause  of  action  against  the 
defendants. — Bandurant  y.  Bladen,  160 

12.  Held,  also,  that  there  is  no  defect  of  parties  defendant,  because 
OowgiltB  indorsement  guarantees  the  payment  of  a  part  of  the 
note,  and  assigns  it  all.  Ibid. 

13.  Held,  also,  that  although  the  first  count,  as  applied  to  the  note  in 
suit,  may  be  defectiye,  yet  a  demurrer  to  the  whole  complaint  must 
be  overruled,  as  the  second  count  is  unobjectionable. 

Answers :  1.  General  denial.  2.  Fraud.  3.  Want  of  consideration. 
4.  By  C,  one  of  the  defendants,  that  he  signed  the  note  as  a  guar- 
antor, and  not  as  a  maker,  and  that  there  was  no  consideration 
for  his  guaranty  and  indorsement.  Fourth  paragraph  stricken  out, 
on  plaintiff's  motion.     Exception. 

14.  Held,  that,  as  the  complaint  averred  that  C  executed  the  note  as 
a  maker,  he  could  make  the  satne  proof  under  the  general  denial 
that  he  could  under  the  fourth  paragraph,  and  it  was,  therefore, 
properly  stricken  out.  Ibid. 

15.  Held,  also,  that  it  may  be  legally  inferred,  from  the  pleadings, 
that  the  guaranty  and  the  note  were  executed  at  the  same  time, 
and  upon  the  same  consideration,  and,  therefore,  that  C  could  make 
the  same  defense  under  the  third  paragraph  of  the  answer  ad  un- 
der the  fourth.  Ibid. 

16.  Held,  also,  that  the  fact  that  the  purpose  for  which  the  note  in 
question  was  executed,  and  to  which  it  was  applied,  operated  as  a 
benefit  to  A,  one  of  the  makers,  was  a  sufficient  consideration  for 
its  execution.  Ibid. 

17.  If  a  person  desires  to  avoid  a  subscription  to  the  capital  stock  of 
a  railroad  company,  on  the  ground  of  fraudulent  representations 
made  by  the  soliciting  agent  of  the  company,  to  induce  him  to 
subscribe,  and  he  suffers  an  unreasonable  period  of  time  to  elapse 
before  he  asserts  his  right  to  such  relief,  [seven  years  in  this  case,] 
he  should  show  a  sufficient  excuse  for  his  failure  to  act  at  an  ear- 
lier date,  or  the  legal  presumption  will  be  against  his  right  to  set 
up  said  defense  at  all. — 2>yn«8  v.  Shaffer,  105 

18.  In  a  complaint,  the  amount  demanded  in  the  prayer  is  the  crite- 
rion of  jurisdiction,  and  the  same  rule  applies  to  a  defense  by  way 
of  set-off.— Pate  V.  Shafet,  173 
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19.  If  a  corporation  had  once  a  legal  existence,  which  is  alleged  to 
havo  been  determined,  it  is  necessary  that  the  pleading  should 
show  and  set  forth  particularly  the  manner  in  whioh  its  corporate 
powers  ceased. — Sutherland  v.  The  Lagro  and  MancheaUr  Flank 
Road  (hmpany^  192 

20.  If  a  complaint  fail  to  state  facts  sufficient  to  entitle  the  plaintiff 
to  the  relief  prayed  for,  he  will  not  be  entitled  to  an  injunction,  or 
temporary  restraining  order,  and  the  dissolution  of  either  will  not 
be  error.  Ibid, 

21.  Where  the  holder  of  a  note,  which  is  past  due,  for  a  new  and 
raluable  consideration  received  by  him,  agrees  to  forbear  to  bring 
suit  upon  the  note,  for  a  reasonable  time  thereafter,  and  violates 
such  agreement,  such  breach  can  not  be  made  available  by  way 
of  counterclaim. — Newhirk  v.  Neild^  194 

22.  A  plea  to  the  jurisdiction  should  be  verified,  and,  if  not  verified, 
should  be  disregarded ;  and,  if  such  plea  having  been  disregarded 
in  a  cause  pending  before  a  justice  of  the  peace,  the  defendant 
plead  to  the  merits,  he  waives  all  questions  of  jurisdiction  over  his 
person,  and  such  questions  can  not  oe  raised  on  appeal  to  the  Com- 
mon Pleas  or  Circuit  Court,  by  amendment  or  otherwise. — Storm 
T.  WorUmd,  203 

23.  In  an  action  by  the  payee,  in  his  own  name,  upon  a  note  made 
payable  to  him  as  trustee,  etc.,  the  words  trustee,  etc.,  will  be 
regarded  as  mere  description  of  the  person,  and  an  answer  denying 
his  title  to,  or  right  to  recover  upon,  said  note,  should  show  that 
he  has  ceased  to  be  such  trustee,  etc. — RohhvM  v.  DUhon^        204 

24.  An  answer  to  a  complaint  on  a  note,  setting  up  an  alleged  former 
recovery  for  the  amount  of  said  note,  in  another  action,  should  be 
accompanied  by  a  copy  of  the  proceedings  and  judgment  in  said 
action.  Und, 

25.  Where  a  complaint  is  filed  in  the  usual  form,  on  a  note  and 
account,  and  a  copy  of  the  note  and  a  bill  of  particulars  of  the 
account  are  filed  with  the  complaint,  and  also  an  affidavit,  in 
attachment,  entitled  of  the  cause,  and  in  the  form  prescribed  by  the 
statute,  properly  verified,  is  filed,  and  thereupon  a  writ  of  attach- 
ment is  issued,  it  is  error  to  quash  the  attachment  for  insufficiency 
of  the  affidavit. — Smeeny  et  al.  v,  Cochran^  206 

26.  Where  an  answer  consists  of  several  paragraphs,  and  a  single 
demurrer  is  filed  thereto,  in  which  the  plaintiff  says  *^  he  demurs 
to  each  paragraph  of  the  answer,''  etc.,  the  demurrer  must  be  taken 
distributively,  and  is  equivalent  to  a  separate  demurrer  to  each 
paragraph,  and  may,  therefore,  be  overruled  as  to  part,  and  sus- 
tained as  to  part  of  the  paragraphs. — Parker  t.  Thomas,         213 

27.  In  cases  where,  under  the  general  traverse,  a  corporation-plaintiff 
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is  not  bound  to  prove  her  incorporation,  nul  tiel  corporcUUm  is  a 
good  defense ;  but  where  the  corporation  is  bound  to  allege,  and, 
il  denied,  to  prove,  that  the  requisite  steps,  under  the  statute,  have 
been  taken,  to  constitute  a  valid  corporation,  n/ul  tiel  corporation 
amounts  merely  to  the  general  denial,  and,  the  latter  being  also 
pleaded,  the  former  may  be  stricken  out  on  motion. —  Wat  v.  The 
Orawfordsville,  etc.  Turnpike  Company,  242 

28.  Where  the  contract  sued  on  is  one  made  with  an  existing  corpo- 
ration, the  general  traverse  would  be  an  admission  of  the  existence 
of  the  corporation ;  but  where  the  contract  is  made  with  a  view  to 
the  organization  of  a  corporate  body,  the  defendant  will  not  be 
liable,  unless  the  corporation  proves,  at  least,  a  substantial  compli- 
ance with  all  the  requirements  of  the  law  necessary  to  constitute 
such  a  body.  Ibid. 

29.  Where,  to  an  action  on  a  subscription  to  the  capital  stock  of  a 
corporation,  made  while  the  corporation  was  in  progress  of  organi- 
zation, the  subscriber  pleads  in  bar,  that  he  was  illiterate ;  could 
not  read  \  did  not  hear  the  articles  of  association  read ;  but  was 
induced  to  subscribe  by  a  party  interested  in  obtaining  the  sub- 
scription, who  falsely  represented  to  him,  that,  in  case  he  sub- 
scribed, he  would  not,  according  to  the  conditions  of  said  articles, 
be  required  to  pay  for  his  stock,  until  the  amount  of  twenty  thou- 
sand dollars  was  subscribed;  and  that  said  sum  never  was  sub- 
scribed ;  such  facts  constitute  a  good  defense  to  the  action.     Ibid, 

30.  Suit  on  a  promissory  note.  The  complaint  averred,  in  the  first 
paragraph,  that  the  note  was  made  by  A,  payable  to  B,  at  the 
Ocean  Bank,  and  B  indorsed  it  to  C,  who  indorsed  it  to  D,  who 
indorsed  it  to  said  bank ;  and,  at  maturity,  it  was  duly  presented  at 
the  place,  etc.,  and  payment  demanded  and  refused,  of  which  the 
defendants  had  notice,  and  that  the  law  of  New  York  provides, 
that  "  all  notes  in  writing,  made  and  signed  by  any  person,  whereby 
he  shall  promise  to  pay  to  any  other  person,  or  his  order,  or  to 
the  order  of  any  other  person,  or  unto  the  bearer,  any  sum  of 
money  therein  mentioned,  shall  be  due  and  payable  as  therein 
expressed,  and  shall  have  the  same  effect,  and  be  negotiable  in  like 
manner,  as  inland  bills  of  exchange,  according  to  the  custom  of 
merchants.  The  second  paragraph  averred  that  the  note  was  made 
by  A,  payable  to  B,  at  the  same  place,  and  that  B,  C,  and  D,  then 
indorsed  it,  and  delivered  it  to  A,  to  be  by  him  negotiated  at  said 
bank,  at,  etc.,  and  that  A  on,  etc.,  at  said  bank,  etc.,  did  negotiate, 
sell,  and  deliver  the  same  to  said  bank,  and  also  averred  presenta- 
tion, non-payment,  notice,  etc.  The  defendants,  in  their  second 
defense,  averred,  that  said  notes  are  one  and  the  same,  and  that 
the  defendants  were  all  residents  of  Laporte  county,  Indiana,  and 
the  note  was  made  and  indorsed  there,  and  that,  "  by  said  indorse* 
ment,  the  defendants  meant  and  intended  to  become  bound  only 
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as  indorsers,  and  not  as  makers  of  said  note ;  "  and  when  it  became 
due,  A  had  property  snfficient,  and  was  able  to  pay  the  same,  but 
the  plaintiff  ^*  took  no  steps  to  collect  the  same  fVom  him,  until 
December  9,  1859,  and  they  have  not  yet  exhausted  their  remedy 
against  him."  The  third  defense  was  usury.  Demurrers  to  the 
second  and  third  paragrat)hs  of  the  answer  were  sustained. 
Seldy  that  the  second  paragraph  of  the  answer  presents  a  good  de- 
fense to  the  first  paragraph  of  the  complaint. —  Walker  et  ah  v. 
The  Ocean  Bank,  247 

31.  Held,  also,  that  both  paragraphs  of  the  complaint  were  subject 
to  demurrer,  and  that,  therefore,  the  demurrer  to  the  answer 
would  reach  back  to,  and  embrace  them,  and  should  have  been 
sustained.  Jbid, 

32.  Where  the  judgment  of  a  court  is  the  foundation  of  an  action,  or 
defense,  the  record  of  such  judgment,  or  a  transcript  thereof,  must 
be  made  a  part  of  the  complaint. — Brady  y.  Murphy,  258 

33.  There  is  no  implied  denial  to  an  answer,  under  the  code,  as  there 
is  to  a  reply,  and  a  general  denial  filed  to  an  answer,  consisting 
of  several  paragraphs,  can  not  be  considered  as  a  denial  of  a  new 
and  substantive  defense  afterward  filed  by  way  of  additional  par- 
agraph.— Swihart  v.  Cline,  264 

34.  A  paragraph  of  an  answer,  which  sets  up  in  bar  of  an  action 
upoi^  an  agreement,  a  new  agreement  between  the  parties,  which 
does  not  appear  to  have  been  executed,  and  was  a  mere  accord 
without  satisfaction,  is  bad  on  demurrer. — Coqmllard't  Adm'r  v. 
IVench,  274 

35.  A  paragraph  of  an  answer  which  pleads  no  facts  that  can  not  be 
given  in  evidence  under  the  general  denial,  the  latter  having  been 
pleaded,  should  be  stricken  from  the  files  on  motion.  Ibid. 

36.  In  a  complaint  for  foreclosure,  by  the  mortgagee  against  the  mort- 
gagor alone,  it  is  not  necessary  to  aver  that  the  mortgagor  has  not 
sold  the  land,  or  that  the  mortgage  has  been  acknowledged  or  re- 
corded.— Perdue  v.  Aldridge,  290 

37.  Where  a  debt  is  paid  in  paper,  in  the  similitude  of  bank  bills, 
which  is  unauthorized  and  void,  but  is  at  the  time  current,  and  the 
person  to  whom  the  same  was  paid  brings  his  suit  to  recover  upon 
the  original  demand,  the  defendant  may  plead  in  bar  of  his  action, 
that  the  plaintiff,  to  whom  such  paper  was  paid,  passed  the  same, 
at  par,  to  other  persons,  who  returned  the  same  to  the  defendant, 
and  that  the  defendant  redeemed  the  same,  so  that  the  plaintiff 
suffered  no  injury  by  reason  of  the  reception  thereof. — Alexander 
v.  Byert,  301 

38.  And  a  reply  to  such  defense,  admitting  the  delivery  of  such  paper, 
and  averring  that  the  bank,  issuing  the  same,  was  not  organiaody 
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ete.,  bat  was  in  ylolation  of  the  laws  and  conatitiitioii  of  the  State ; 
and  that  the  notes,  etc.,  were  issued  in  violation,  eto,  but  were  in 
the  form  and  similitude  of  bank  notes,  and  were  intended  to  be 
used,  eto.,  as  bank  notes,  but  had  no  legal  value,  and  were  uncon- 
stitutional— ^void ;  and,  that,  therefore,  the  payment  in  the  same  was 
not  valid,  etc.,  is  bad  on  demurrer,  because  it  fails  to  take  direct 
issue  on  the  facts  averred  in  such  defense,  or  to  set  up  other  fbots 
sufficiently  responsive  thereto.  Ibid. 

39.  Real  estate  is  first  mortgaged  to  secure  school  funds,  and  then  to 
A  to  secure  a  debt,  and  then  B  recovered  a  judgment  against  the 
mortgagor,  and,  on  the  execution  issued  thereon,  had  the  real 
estate  sold,  and  became  himself  the  purchaser.  A  then  sued  to 
foreclose  his  mortgage,  making  proper  parties,  and,  pending  such 
suit,  the  auditor  sold  the  real  estate,  on  the  school  fund  mortgage, 
and  B  became  the  purchaser,  B  answered  to  A's  suit,  setting  up 
his  title  from  the  auditor.  A  replied,  that  at  the  time  of  the 
mortgage-sale,  by  the  auditor,  it  was  agreed  between  him  and  B 
that  he  would  suffer  the  real  estate  to  be  sold,  and  would  not  bid 
thereon,  but  would  permit  B  to  purchase  the  same,  and  that  B 
would  pay  the  amount  of  A's  mortgage,  if  the  auditor's  sale. was 
held  valid  in  the  suit  then  pending. 

Heldj  that  said  reply  was  not  demurrable,  and  that  B  should  not  be 
permitted  to  deprive  A  of  his  priority  of  lien  by  asserting  a  legal 
title  thus  obtained.  16  Ind.  178.  17  Id,  230. — Rupert  v.  Morton 
et  a^.,  313 

40.  An  answer  to  an  action  upon  a  note,  in  these  words :  "  The  de- 
fendant says  that  the  note,  in  the  complaint  mentioned,  was  obtained 
from  him  by  fraud,  covin,  misrepresentations,  and  deceit  of  the 
said  plaintiff,  and  without  any  good  or  valid  consideration,  and 
this,"  etc.,  is  neither  sufficient  as  a  general  answer  of  want  of  con- 
sideration, for  it  seems  to  admit  that  there  was  some  consideration 
for  the  note,  but  fails  to  set  out  the  facts  which  render  it  invalid, 
nor  as  a  general  answer  pf  fraud,  because  it  is  too  uncertain. — 
Honeywell  v.  Helm,  321 

41.  In  an  action  for  possession  of,  and  to  quiet  title  to,  real  estate, 
the  plaintiff's  deed  is  mere  evidence  of  his  title,  and  it  is  not,  in 
such  sense,  the  foundation  of  his  action,  as  to  require  it  to  be  set 
out  in  his  complaint,  by  copy  or  otherwise. — Lash  v.  Perry ^       322 

42.  As  to  the  sufficiency  of  pleadings  in  certain  oases,  see  WhetUr  y. 
RwUm  et  al,  334 

43.  Action  on  two  notes  by  R  against  A  and  B.  The  defendants  an- 
swer, that  C  and  D  were  partners,  and  dissolved,  when  C,  with  A 
and  B  as  his  sureties,  executed  two  notes  to  D,  for  his  interest  in 
the  partnership  property,  and  he  assigned  them  to  R,  and  then  A 
and  D  took  them  up,  and  gave  in  lieu  thereof  fch^  notes  in  suit^ 
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being  for  tbe  same  amoant;  and  that,  before  tbe  dissolntioh  of  tbe 
partnenbip,  the  said  A  and  B  were  sureties  for  G  and  D,  for  the 
payment  of  one  thousand  dollars,  which  they  had  been,  since  the 
execution  of  the  notes  in  suit,  compelled  to  pay,  and  that  0  and  D 
are  both  insolvent,  and  have  no  property  subject  to  execution,  and 
that  D  assigned  the  original  notes  to  R  without  consideration,  and 
with  intent  to  defraud  his  creditors,  of  which  intent  the  said  A  and 
B  had  no  notice,  when  they  executed  the  notes  in  suit  as  aforesaid| 
and  that  D  is  now  the  real  owner  of  the  notes  in  suit,  and  they  pray 
that  D  be  made  a  party,  and  that  enough  of  the  amount  paid  by 
them,  for  D  as  aforesaid,  to  pay  the  notes  in  suit,  be  set  off  against 
them,  etc. 
Meldj  that  said  answer  constituted  no  defense,  or  bar  to  the  plaintiff's 
action,  and  that  the  claim  of  set-off  could  not  be  sustained,  because 
the  defendants  did  not  become  the  creditors  of  D  until  after  they 
had  notice  of  the  assignment  to  the  plaintiff,  and  had  executed  to 
the  plaintiff  the  notes  in  suit. — Adams  et  al.  v.  Rodarmel,  339 

44.  Suit  for  overflowing  land.  The  defendant  answered,  setting  up  an 
unsealed  and  unacknowledged,  but  signed  and  recorded,  contract  in 
writing,  made  between  the  plaintiff*s  grantor  and  others,  and  the 
defendants,  as  follows:  "Whereas,  A,  B,  and  C,  contemplate  erecting 
a  dam  across  the  Tippecanoe  river,  about  six  miles  below  Winnemae, 
near  B's,  on,  etc.,  in  section  9,  etc.,  and  contemplate  the  erection  of 
mills  below  said  dam,  to  the  bight  of  six  feet ;  and  whereas,  we,  the 
occupants  and  owners  of  lands  adjoining  and  contiguous  to  said 
proposed  dam,  and  to' the  river  above  said  dam,  likely  to  be  affected 
by  back-water  from  said  project,  and  erection  of  such  proposed 
mills,  of  public  utility ;  therefore,  to  encourage  the  said  A,  B,  and 
C,  in  such  undertaking,  we  do  hereby  assent  and  agree,  that  said 
men,  or  any  of  them,  or  their  substitutes,  or  assigns,  or  heirs,  may 
erect  such  dam,  to  the  hight  aforesaid,  and  for  ourselves,  and  heirs, 
and  assigns,  do  waive  and  release  all  damaf];es  that  may  ensue  from 
the  erection  of  such  dam,  and  from  back-water  caused  by  the  dam  ;" 
and  further  averred,  that,  under  it,  the  dam  and  mills,  costing  thir- 
teen thousand  dollars,  were  erected ;  that  one  thousand  dollars  had 
been  expended  on  the  dam  at  the  time  the  plaintiff  purchased  the 
land;  that  he  had  notice,  and  stood  by  and  saw  said  expenditures, 
and  paid  one  thousand  five  hundred  dollars,  etc.,  of  said  purchase 
money,  after  said  work  was  completed,  etc. 

Held,  that  said  answer  set  up  a  good  bar  to  the  action. — Stephens  et  al. 
V.  Benson,  867 

45.  Where  an  allowance  made  by  a  Court  of  Common  Pleas,  against  an 
estate,  is  the  foundation  of  an  action,  a  transcript  thereof  should 
be  filed  with  the  complaint. — Bates^  Administrator  v.  Simpson 
et  al.,  388 

46.  An  answer,  setting  up  a  former  recovery,  should  contain  a  tran- 
Boript  of  the  record  of  the  former  cause. — Adkins  ▼.  Hudson,    892 
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47.  Action  on  a  note  given  for  a  patent-riglit.  Answer,  that  the  payee 
of  the  note  represented  himself  as  the  owner  of  the  patent,  etc.,  and 
that,  in  fact,  he  was  not  the  owner,  and  had  no  title. 

Hddf  that  the  answer  was  good. — Thompson  v.  Oskamp^  399 

48.  An  answer  is  not  regarded  as  douhle,  where  one  of  two  grounds  of 
defense  is  not  well  pleaded.  Ibid. 

49.  Where  a  note,  executed  and  payahle  in  another  State,  bears  a 
higher  rate  of  interest  than  is  allowed  in  this  State,  and  suit  is 
instituted  upon  it  in  this  State,  it  is  not  necessary  to  plead  the  law 
of  the  foreign  State. — Buckinghouse  et  al  v.  Greggy  401 

50.  A  defense  assuming  to  answer  the  whole,  but  only  answering  a 
part  of  a  cause  of  action,  is  bad  on  demurrer. — Free  v.  JSaworihj 

404 

51.  A  complaint  by  a  ditching  company,  organized  under  the  general 
law  of  the  State,  for  the  collection  of  assessments  made  by  the  cor- 
poration in  the  progress  of  the  drainage  of  the  land  of  the  defend- 
ant and  others,  should  contain  a  copy  of,  or  the  original,  assessment ; 
because  the  assessment  is  in  the  nature  of  a  mortgage,  and  should 
be  made  the  foundation  of  the  suit  to  enforce  the  lien;  and  the 
complaint  should  also  describe  the  ditch  to  be  constructed,  by 
giving  its  direction  and  termini;  and,  perhaps,  the  outlet  for  the 
water  which  may  empty  into  it. —  West  v.  The  BulUkin  Prairie 
Ditching  Company^  458 

PRACTICE. 

See  License,  1.    Interrogatories,  1,  2.    Judgment,  3.    Usubt,  2. 
See  Practice  in  the  Supreme  Court,  2.   Railroads,  4.  Cities,  1. 

Pleading,  13.     Proceedings  supplementary  to   Execution, 

1,  2,  3. 

1.  Uncertainty  may  be  the  ground  of  a  motion  to  compel  a  party  to 
make  his  pleading  more  certain,  but  not  a  ground  of  demurrer, 
unless  the  pleading  be  so  uncertain  as  not  to  state  intelligibly  a 
substantially  good  cause  of  action  or  defense. — Snowden  v.  TFuos,  10 

2.  The  objections  that  there  is  a  want  of  jurisdiction,  and  of  a  cause 
of  action,  may  be  raised  upon  appeal. — The  President  and  Direct- 
ors ofy  etc,  V.  Smith,  42 

3.  Matter  in  abatement  can  not  be  answered  either  afber  or  concur- 
rently with  matter  in  bar,  but  must  precede  it,  or  it  will  be  con- 
sidered to  have  been  waived. — Kenyon  v.  WilHam^,  44 

4.  A  demurrer  to  a  complaint  on  an  administrator's  bond,  assigning 
several  breaches,  one  of  which  is  well  assigned,  should  be  over- 
ruled.—  Whitehall  v.  The  State  ex  rel,  etc.,  27 

fi.  The  defendants  can  not  complain  of  a  special  finding  by  a  jury. 
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of  damages  on  sucli  breaches  as  are  good,  and  a  failure  to  find 
damages  on  those  which  are  not  well  assigned.  Ibid, 

6.  Where  a  judgment  is  rendered  after  a  default,  a  motion  to  set 
aside  the  default  should  precede  an  appeal  to  this  court. — Lawihe 
▼.  McClainy  67 

7.  It  is  the  imperative  duty  of  the  Court,  at  the  request  of  either 
party,  to  direct  the  jury  to  find  a  special  verdict. — Noble  y.  Enas^  72 

8.  But,  if  such  request  is  made,  the  party  can  not  at  the  same  time 
require  that  interrogatories  shall  be  propounded  to,  and  answered 
by,  the  jury,  in  the  event  of  a  general  verdict  being  returned :  and 
if  he  make  the  latter  request,  the  demand  for  a  special  verdict 
will  be  thereby  waived.  Ibid. 

9.  Where  an  action  is  tried  before  a  justice  of  the  peace,  and  judg- 
ment rendered,  and  appeal  taken  to  the  Circuit  Court,  and  in  the 
latter,  without  leave,  the  plaintiff  inserts  a  material  amendment  in 
his  complaint,  such  amendment  can  constitute  no  part  of  the  com- 
plaint, and  the  Court  should,  on  proper  application,  instruct  the 
jury  to  allow  nothing  under  it. — Best  v.  Powers,  85 

10.  A  joint  demurrer,  by  three  parties,  to  a  complaint  which  is  good 
as  to  some  of  them,  is  bad  as  to  all,  and  should  be  overruled, 
because  a  pleading,  bad  as  to  a  part,  is  bad  as  to  all  the  parties 
to  it. — Estep  V.  Burke,  87 

11.  Where  a  reply  consists  of  two  paragraphs,  of  which  one  is  the 
general  denial,  and  a  demurrer  is  filed  to  the  reply  generally,  it 
18  error  to  sustain  it,  because  such  a  demurrer  is  addressed  to  the 
entire  reply. — Adkins  v.  Wiseman,  90 

12.  Where  several  defendants  demur  jointly  to  a  complaint,  which 
states  a  good  cause  of  action,  as  against  some  of  them,  and  not  as 
against  others,  the  demurrer  should  not  be  sustained. — Teter  v. 
Hinders,  93 

13.  It  is  error  for  the  judge  to  receive  a  verdict  out  of  court,  and 
discharge  the  jury,  without  the  consent  of  the  parties. —  Take  v. 
Eber,  126 

14.  When  several  defendants  jointly  demur  to  a  complaint,  for  defect 
of  parties  defendant,  if  there  is  one  defendant  who  is  unobjection- 
able as  a  party,  the  demurrer  should  be  overruled. — Everhart  v. 
Hollingsworih,  138 

15.  A  bill  of  exceptions,  not  filed  during  the  term  of  the  court  be- 
low, nor  thereafter  with  special  leave  of  the  court,  can  not  be  con- 
sidered a  part  of  the  record.  Ibid. 

16.  The  judge  of  the  lower  court  can  not,  out  of  term,  grant  leave 
to  perfect  a  bill  of  exceptions,  or  extend  the  time  for  perfecting  it, 
at  his  own  instance  Ibid^ 


l7.  Wbere  a  pattj  to  an  action  is  called  ad  a  witness  for  his  adter- 
iarj,  appears,  and  submits  to  a  partial  examination,  and  then 
absents  himself  from  the  court-house,  and  disobeys  legal  process 
requiring  his  further  attendance,  such  misconduct  can  not  be  con- 
sidered in  this  court,  unless  it  was  properly  brought  to  the  atten- 
tion of  the  court  below. — Pierce  v.  Cuhherly^  157 

IB.  In  a  complaint,  the  amount  demanded  in  the  prayer  is  the  cri- 
terion of  jurisdiction,  and  the  same  rule  applies  to  a  defense  by 
way  of  set-oflF. — Pate  v.  Shafer^  173 

i9.  A  commissioner  acting  under  a  reference  to  him  of  matters  in 
issue  in  a  pending  suit  has  no  right  to  report  the  evidence  given 
before  him^  though  he  may  report  the  facts  proved  by  it,  if  author- 
ized to  do  so  by  the  parties. — McClure  v.  McClure,,  185 

20.  The  failure  to  demur  to  the  complaint,  or  more  in  arrest,  as  a 
general  rule,  is  a  waiver  of  objections  thereto.  Ibid. 

21.  Where  judgments  are  taken  by  default,  a  motion  ibo  set  aside  the 
default,  or  for  a  review,  should  precede  an  appeal  to  this  court. — 
Willhelm  v.  Bull,  227 

Z2.  On  the  calling  of  a  cause,  the  defendant  filed  a  general  denial, 
putting  the  case  at  issue,  but  then  had  leave  of  the  court  to  file 
additional  paragraphs  of  his  answer,  on  or  before  the  next  calling 
of  the  cause,  and,  on  such  calling,  no  additional  paragraphs  were 
filed,  but  on  the  next  day  of  the  term,  the  defendant  asked  leate 
to  file  such  paragraphs,  which  was  refused. 

Hidd,  that  such  refusal  was  not  an  abuse  of  the  discretionary  power 
of  the  court. — Tinkler  v.  Palin,  240 

23.  A  party  to  an  action,  who  has  complied  with  an  order  to  anbwbr 
interrogatories,  may  also  be  compelled  to  appear  and  testify  as  a 
witness,  at  the  instance  of  the  party  propounding  the  interroga- 
tories.— Smith  V.  Rosemham,  256 

24.  The  defense  of  former  recovery  can  not  be  given  in  evidence, 
under  the  general  issue. — Brady  v.  Murphy^  258 

^.  Where  a  cause,  by  agreement,  is  referred  to  a  commissioner  to  take 
accounts,  without  an  answer  having  been  filed  to  the  complaint, 
the  consent  cures  the  error. — The  State  ex  reL,  etc.  v.  Carrififfton 
et  al,  258 

26.  Where,  in  an  application  for  a  change  or  location  of  a  public 
highway,  before  the  board  of  commissioners  of  the  county,  the 
final  order  of  the  board  directing  the  change  is  defective  for  uncer- 
tainty, such  defect  may  be  remedied  by  a  motion  for  that  purpose, 
but  it  is  not  a  ground  for  a  dismissal  of  such  application. — Dag^ 
et  al.  V.  Coat»  et  aX.^  259 

27.  There  is  no  implied  denial  to  an  answer,  under  the  code^  as  tbert 
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is  to  a  reply ;  and  a  general  denial  filed  to  an  answer,  consisting 
of  .several  paragraphs,  can  not  be  considered  as  a  denial  of  a  new 
and  substantive  defense  afterward  filed  by  way  of  additional  para- 
graph.— Swihart  v.  (TZine,  264 

28.  The  summons  is  a  part  of  the  record,  where  there  is  no  appear- 
ance.— Stantan  v.  Woodcock,  27S 

29.  In  rendering  judgment  on  money  demands,  it  is  proper  to  render 
the  judgment  for  the  aggregate  amount  of  the  principal  and  inter- 
est due  at  the  date  of  the  judgment,  and  the  same  will  bear  inter- 
est from  date.  Ibid. 

30.  Variances  between  instruments  sued  on,  and  those  offered  in  evi- 
dence, where  the  defendant  will  not  be  prejudiced  thereby,  may 
be  amended  on  the  trial. — Perdue  v.  Aldridge,  290 

31.  After  an  action  has  been  dismissed  by  the  plaintiff,  and  then 
reinstated  upon  the  docket,  the  voluntary  appearance  of  the  par- 
ties to  the  action,  and  submission  of  it  for  trial  to  the  court, 
amount  to  a  waiver  of  the  dismissal. — Mahon  v.  MahoiCz  Admin- 
istrator,  324 

32.  Newly-discovered  evidence  is  not  a  ground  for  a  review,  under  the 
code ;  nor  is  error  in  form  only,  although  apparent  on  the  face  of 
the  decree  ]  nor  is  mere  matter  of  abatement. — Fleming  v.  Stoui^ 

328 

33.  On  an  appeal  from  a  judgment  of  an  inferior  court,  for  the  refusal 
to  grant  a  new  trial  on  the  ground  of  newly-discovered  evidence,  the 
record  should  contain  the  evidence  given  on  the  trial  below,  in  order 
that  this  court  may  be  able  to  determine  whether  the  newiy-dis- 
covered  evidence,  if  admitted  on  another  trial,  would  produce  a 
different  result;  otherwise,  this  court  will  not  reverse  the  judgment 
below. — Crawford  et  al,  v.  Mar  tiny  370 

34.  Whatever  of  the  proceedings  of  a  court  should  be  brought  before 
the  Appellate  Court,  by  bills  of  exceptions,  can  not  be  incorporated 
into  the  record  of  the  cause,  by  the  mere  entries  of  the  clerk ;  and 
if  they  are  so  incorporated,  they  will  not  be  available  as  parts  of 
the  record,  on  appeal.  It  is  the  business  of  the  clerks  to  enter  the 
orders  of  the  court,  and  not  to  make  a  record  of  the  reasons  for 
such  orders. —  Wilson  v.  Trtielock,  389 

35.  It  is  error  for  the  Court,  after  a  jury  has  heard  the  evidence,  and 
been  charged  by  the  Court,  and  retired  to  consider  of  their  verdict, 
to  send  its  written  instructions  to  the  jury  at  their  room,  without 
consent  of  both  parties. — Smith  v.  McMilUny  391 

36.  The  jury  should  receive  the  charge,  and  all  subsequent  instruo- 
tions  and  explanations  touching  their  duties,  in  open  oourt|  in  the 
presence  of  the  parties.  Jbid^ 


l7.  Wheris  a  pattj  to  an  action  is  called  ad  a  witness  for  his  adter- 
llary,  appears,  and  submits  to  a  partial  examination,  and  then 
absents  himself  from  the  court-house,  and  disobeys  legal  process 
requiring  his  further  attendance,  such  misconduct  can  not  be  con- 
sidered in  this  court,  unless  it  was  properly  brought  to  the  atten- 
tion of  the  court  below. — Fierce  v.  Ouhherly^  157 

IB.  In  a  complaint,  the  amount  demanded  in  the  prayer  is  the  cri- 
terion of  jurisdiction,  and  the  same  rule  applies  to  a  defense  by 
way  of  set-off. — Pate  v.  Shafer,  173 

19.  A  commissioner  acting  under  a  reference  to  him  of  matters  in 
issue  in  a  pending  suit  has  no  right  to  report  the  eyidence  given 
before  him,  though  he  may  report  the  facts  proved  by  it,  if  author- 
ized to  do  so  by  the  parties. — McClure  v.  McClure^  185 

20.  The  failure  to  demur  to  the  complaint,  or  move  in  arrest,  as  a 
general  rule,  is  a  waiver  of  objections  thereto.  Ibid. 

21.  Where  judgments  are  taken  by  default,  a  motion  to  set  aside  ihe 
default,  or  for  a  review,  should  precede  an  appeal  to  this  court. — 
WUlhelm  v.  Bull,  227 

22.  On  the  calling  of  a  cause,  the  defendant  filed  a  general  denial, 
putting  the  case  at  issue,  but  then  had  leave  of  the  court  to  file 
additional  paragraphs  of  his  answer,  on  or  before  the  next  calling 
of  the  cause,  and,  on  such  calling,  no  additional  paragraphs  were 
filed,  but  on  the  next  day  of  the  term,  the  defendant  asked  leate 
to  file  such  paragraphs,  which  was  refused. 

ffeldj  that  such  refiisal  was  not  an  abuse  of  the  discretionary  power 
of  the  oonrt,— Tinkler  v.  Falin,  240 

23.  A  party  to  an  action,  who  has  complied  with  an  order  to  answer 
interrogatories,  may  also  be  compelled  to  appear  and  testify  as  a 
witness,  at  the  instance  of  the  party  propounding  the  interroga- 
tories.— Smith  V.  Rosemham,  256 

24.  The  defense  of  former  recovery  can  not  be  given  in  evidence, 
under  the  general  issue. — Brady  v.  Murphy ,  258 

25.  Where  a  cause,  by  agreement,  is  referred  to  a  commissioner  to  take 
accounts,  without  an  answer  having  been  filed  to  the  complaint, 
the  consent  cures  the  error. — The  State  ex  rel.,  etc,  v.  CarringUm 
et  ah,  258 

26.  Where,  in  an  application  for  a  change  or  location  of  a  public 
highway,  before  the  board  of  commisRioners  of  the  county^  the 
final  order  of  the  board  directing  the  change  is  defective  for  uncer- 
tainty, such  defect  may  be  remedied  by  a  motion  for  that  purpose, 
but  it  is  not  a  ground  for  a  dismissal  of  such  application. — Doggy 
et  aL  V.  Chats  et  a/.,  259 

27.  There  is  no  implied  denial  to  an  answer,  under  the  code^  as  thera 
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18  to  a  reply ;  and  a  general  denial  filed  to  an  answer,  oonsisiing 
of  .several  paragraphs,  can  not  be  considered  as  a  denial  of  a  new 
and  substantive  defense  afterward  filed  by  way  of  additional  para- 
graph.— Swihart  v.  (TZine,  264 

28.  The  summons  is  a  part  of  the  record,  where  there  is  no  appear- 
ance.— Stanton  y.  Woodcock^  278 

29.  In  rendering  judgment  on  money  demands,  it  is  proper  to  render 
the  judgment  for  the  aggregate  amount  of  the  principal  and  inter- 
est due  at  the  date  of  the  judgment,  and  the  same  will  bear  inter- 
est from  date.  Ibid. 

30.  Variances  between  instruments  sued  on,  and  those  offered  in  evi- 
dence, where  the  defendant  will  not  be  prejudiced  thereby,  may 
be  amended  on  the  trial. — Perdtte  v.  AJdridge^  290 

31.  After  an  action  has  been  dismissed  by  the  plaintiff,  and  then 
reinstated  upon  the  docket,  the  voluntary  appearance  of  the  par- 
ties to  the  action,  and  submission  of  it  for  trial  to  the  court, 
amount  to  a  waiver  of  the  dismissal. — Mahon  v.  Mah<yiC$  Admin- 
istratar,  324 

32.  Newly-discovered  evidence  is  not  a  ground  for  a  review,  under  the 
code ;  nor  is  error  in  form  only,  although  apparent  on  the  face  of 
the  decree ;  nor  is  mere  matter  of  abatement. — Fleming  v.  Stouts 

328 

33.  On  an  appeal  from  a  judgment  of  an  inferior  court,  for  the  refusal 
to  grant  a  new  trial  on  the  ground  of  newly -discovered  evidence,  the 
record  should  contain  the  evidence  given  on  the  trial  below,  in  ordef 
that  this  court  may  be  able  to  determine  whether  the  newly-diB- 
oovered  evidence,  if  admitted  on  another  trial,  would  produce  a 
different  result;  otherwise,  this  court  will  not  reverse  the  judgment 
below. — Crawford  et  al,  v.  Martin,  370 

34.  Whatever  of  the  proceedings  of  a  court  should  be  brought  before 
the  Appellate  Court,  by  bills  of  exceptions,  can  not  be  incorporated 
into  the  record  of  the  cause,  by  the  mere  entries  of  the  clerk ;  and 
if  they  are  so  incorporated,  they  will  not  be  available  as  parts  of 
the  record,  on  appeal.  It  is  the  business  of  the  clerks  to  enter  the 
orders  of  the  court,  and  not  to  make  a  record  of  the  reasons  for 
such  orders. —  Wilson  v.  Truelock,  389 

35.  It  is  error  for  the  Court,  after  a  jury  has  heard  the  evidence,  and 
been  charged  by  the  Court,  and  retired  to  consider  of  their  verdict, 
to  send  its  written  instructions  to  the  jury  at  their  room,  without 
consent  of  both  parties. — Smith  v.  McMilUn,  391 

36.  The  jury  should  receive  the  charge,  and  all  subsequ^n^  instruo- 
tions  and  explanations  touching  their  duties,  in  open  oourt|  in  the 
presence  of  the  parties.  Ibid. 
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37.  Proceedings  on  a  motion  for  a  continuance  are  no  part  of  the 
record,  unless  made  so  by  a  bill  of  exceptions. — I¥ee  y.  Haioorth^ 

404 

38.  A  voluntary  appearance,  in  full,  to  a  cause  of  action,  waives  all 
defects  in  process  or  publication.  Ibid, 

39.  In  cases  where  there  is  a  conflict  of  testimony,  and  the  evidence 
of  the  winning  party,  taken  by  itself,  will  support  the  judgment 
rendered,  it  must  be  affirmed. — Rogers  v.  Leuns^  405 

40.  If  the  defendants  have  been  notified  legally  of  the  pendency  of 
the  action,  the  written  authority  of  their  attorney  need  not  be  pro- 
duced to  enable  him  to  act ;  but,  if  they  have  not  been  so  notified, 
and  judgment  is  rendered  against  them  on  the  agreement  of  their 
attorney,  they  should  apply  to  the  court  below  for  relief  from  the 
judgment,  and  if  denied  them,  on  a  proper  case  made,  this  court 
may  be  asked  to  determine  the  rights  of  the  parties. — Dougherty 
et  al.  V.  AndrewSj  406 

41.  It  is  not  error  to  refuse  a  continuance  asked  for  because  the  causes 
of  action  were  not  filed  with  the  complaint,  either  by  copies  or  the 
originals,  where  it  appears  that  such  causes  of  action  were,  a  reason- 
able time  before  the  trial,  handed  to  the  defendant's  attorneys  by 
the  plaintiff's  attorneys. — 2%e  Boards  etc.  of  Flovd  GourUy  v.  Day, 

450 

PRACTICE  IN  THE  SUPREME  COURT. 
See  Practice,  17,  34. 

1.  The  objection  that  there  is  a  want  of  jurisdiction,  and  of  a  cause 
of  action,  may  be  raised  upon  appeal. — The  President  and  Dit^ect- 
ors  of,  etc.  v.  Smith,  42 

2.  Where  a  new  trial  is  asked,  on  account  of  alleged  misconduct  of 
the  jury,  which  is  presented  to  the  court  below  in  the  form  of 
affidavits,  and  the  new  trial  is  denied,  and  the  refusal  is  assigned 
for  error  in  this  court,  such  affidavits  will  not  be  considered  as  con- 
stituting a  part  of  the  record  of  the  cause,  unless  made  so  by  a 
bill  of  exceptions. — Matlock  v.  Todd,  130 

3.  As  to  what  matters  will  be  considered  as  properly  and  naturally 
constituting  parts  of  the  record,  without  a  bill  of  exceptions,  see 
Matlock  V.  Todd,  Ibid.. 

4.  This  court  will  not  reverse  a  judgment  for  error  in  sustaining  or 
overruling  a  demurrer  for  misjoinder  of  causes  of  action. — Eroer- 
hart  V.  Hollingzworth,  138 

5.  Where  time  is  given  beyond  the  term  to  file  a  bill  of  exceptions, 
the  record  should  show  that  the  bill  was  filed  within  the  prescribed 
time.— Jfa/etf  v.  Pollard,  178 
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6.  The  record,  in  a  criminal  prosecution  upon  indictment,  should  show 
that  the  indictment  was  returned  into  court  by  the  grand  jury,  and 
identify  it,  by  some  entry  from  the  record  of  the  lower  court  de- 
scribing it  by  the  time  of  its  filing,  and  its  number,  or  otherwise. — 
Springer  y.  Tht  State,  180 

7.  The  failure  of  the  complaint  to  state  facts  sufficient  to  constitute  a 
,  cause  of  action,  may  be  urged  as  a  ground  of  reversal  in  the  Su- 
preme Coart,  although  the  objection  was  not  made  below. — McClure 
V.  McClure,  185 

8.  Unless  there  has  been  a  verdict,  or  finding  in  the  nature  of  a  ver- 
dict, in  which  case  all  defects  in  the  complaint  will  be  cured 
thereby,  if,  from  the  issues  in  the  case,  the  facts  omitted,  or  defect- 
ively stated,  may  fairly  be  presumed  to  have  been  proved  on  the 
trial.  Ibid, 

9.  The  record  on  appeal  to  this  court  must  show  that  the  bill  of  ex- 
ceptions was  filed  within  the  term,  or  the  time  prescribed  by  the 
court  for  its  filing  after  the  term,  or  it  will  not  be  considered  as 
constituting  any  proper  part  of  the  record  before  this  court. — 
Cable  V.  Smoi/er,  202 

10.  Where  a  motion,  based  upon  an  affidavit,  is  made  to  set  aside  a 
default,  and  it  is  overruled,  and  the  party  excepts,  and  desires  to 
have  the  error,  if  any,  reviewed  in  this  court,  he  should  make  such 
affidavit  a  part  of  the  record  by  his  bill  of  exceptions. — Hai/$  v^ 
Marks,  225 

11.  This  Court  does  not  judicially  know  that  wine  is  not  intoxicating, 
and  will  not  question  the  right  of  the  legislature  to  declare  it  to  be 
intoxicating. — Jackson  v.  Tke  State,  312 

12.  Where  bills  of  exceptions  are  filed  af1;er  the  time  allowed  by  the 
court  for  filing  the  same,  but  no  motion  is  made  in  this  court  to 
strike  out  said  bills,  and  no  cross-errors  are  assigned  touching  the 
same,  and  the  briefs  of  counsel  are  silent  on  the  subject,  this  court 
will  consider  such  objections  waived. — The  New  Aliany,  etc,  Railr 
road  Co,  v.  Huff,  315 

13.  A  question,  addressed  to  a  witness,  which  merely  calls  for  an 
opinion,  instead  of  a  statement  of  facts,  upon  which  a  verdict 
should  be  based,  should  be  suppressed ;  but,  if  the  answer  to  such 
question  was  such  as  could  do  no  harm  to  the  adverse  party,  this 
court  will  not  reverse  the  judgment  by  reason  of  the  refusal  to  sup- 
press the  question. — The  New  Albany,  etc.  Railroad  Go,  v.  Huff 
et  al,,  315 

14.  Where  an  action  is  begun  in  the  name  of  an  administrator,  and 
before  its  determination  he  dies,  and  the  name  of  an  administrator, 
de  bonis  nan,  is  substituted  as  plaintiff,  objections  to  the  manner 
of  the  appointment  of  the  latter  can  not  be  noticed  in  this  ooort, 
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unless  they  were  properly  brougHt  to  the  attention  of  the  eonrl 
below. — Mahon  y.  Mahon'a  Administrator^  324 

15.  Where  a  court  gives  time  to  file  a  bill  of  ezceptionSi  and  the  same 
is  not  filed  within  the  time  given,  it  will  not  be  considered  as  form- 
ing any  part  of  the  record  in  this  court.  Jbid. 

16.  Where  an  appeal  is  taken  to  this  court,  and  the  record  sent  here 
is  defective,  it  is  the  duty  of  the  parties,  by  their  counsel,  to  cause 
the  same  to  be  made  correct,  by  a  writ  of  certiorari;  but,  if  this 
duty  is  neglected,  and  the  cause  is  submitted  here  for  decision, 
upon  such  defective  record,  the  decision  will  be  as  operative  and 
binding  against  all  the  parties  to  it,  as  if  it  had  been  rendered 
upon  a  perfect  record. — Gregory  et  al,  v.  Slaughter  et  al.,  342 

17.  On  an  appeal,  from  a  judgment  of  an  inferior  court,  for  a  refusal 
to  grant  a  new  trial  on  the  ground  of  newly-discovered  evidence, 
the  record  should  contain  the  evidence  given  on  the  trial  below,  in 
order  that  this  court  may  be  able  to  determine  whether  the  newly- 
discovered  evidence,  if  admitted  on  another  trial,  would  produce 
a  different  result ;  otherwise,  this  court  will  not  reverse  the  judg- 
ment below. — Crawford  et  aL  v.  Martin^  370 

18.  This  court  will  not  disturb  the  judgment  of  a  court  below,  where 
it  is  not  manifestly  wrong,  and  the  evidence  tends  to  sustain  it. — 
Eaton  et  al.  v.  Acton  et  al.,  371 

19.  When  time  is  given  for  the  filing  of  a  bill  of  exceptions,  the 
record  should  affirmatively  show  that  the  bill  was  filed  within  the 
time  limited,  or  it  will  not  be  considered  as  forming  any  part  of 
the  record  before  this  court. — Homaday  et  al.  v.  Cooper,  383 

20.  In  an  action  to  foreclose  a  mortgage,  where  some  of  the  proceed- 
ings may  be  irregular,  but  the  result  of  the  action  is  such  that  no 
party  is  injured,  or  has  any  cause  to  complain,  this  court  will  not 
very  closely  examine  the  alleged  irregularities. — Louden  v.  Dicker' 
•on,  •  387 

21.  This  court  will  not  notice  a  bill  of  exceptions  which  was  filed 
two  years  after  the  expiration  of  the  time  limited  for  its  filing, 
although  filed  with  the  consent  of  the  court  below,  if  filed  with- 
out the  consent  of  the  opposite  party,  and  probably  not,  if  filed 
with  Buch  XJonsent. — Cox  v.  Blair  et  al.,  390 

22.  This  court  will  not  presume  that  a  note  was  made  beyond  its 
jurisdiction. — Famhi  v.  Ramsee,  400 

23.  This  court  will  take  judicial  notice  of  a  county  created  by  a 
public  statute,  but  not  of  one  created  by  county  commissioners 
under  the  general  law. — Buckinghouse  et  al.  v.  Gregg,  401 

24.  The  court  will  judicially  notice  the  time  of  the  sessions  of  courts, 
held  in  such  new  county,  pursuant  to  law.  Ibid. 
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POWER  OP  ATTORNEY. 

1.  An  anthority  "  to  attend  to  the  business  of  the  principal  gener- 
ally/' or  "  to  act  for  him  with  reference  to  all  his  business/'  does 
not  authorize  the  agent  to  sell  real  estate,  nor  does  it  allow  him 
to  sell,  or  otherwise  dispose  of  the  personalty  of  his  principal, 
unless  as  a  means,  necessary  and  proper,  to  conduct  the  business 
to  which  the  agency  applies. — Goquillard/s  AdmCr  y.  Frenchy  274 

2.  Before  a  judgment  can  be  rendered  against  a  person,  on  the  agree- 
ment of  his  attorney,  where  the  person  does  not  personally  appear, 
and  has  not  been  personally  summoned,  the  attorney  must  produce 
and  prove  written  authority  from  his  client  to  consent  to  such 
judgment. — Jarrett  v.  Andrewi^  403 

3.  If  the  defendants  have  been  notified  legally  of  the  pendency  of  the 
action,  the  written  authority  of  their  attorney  need  not  be  pro- 
duced to  enable  him  to  act;  but,  if  they  have  not  been  so  notified, 
and  judgment  is  rendered  against  them  on  the  agreement  of 
their  attorney,  they  should  apply  to  the  court  below  for  relief 
from  the  judgment,  and  if  denied  them,  on  a  proper  case  made, 
this  court  may  be  asked  to  determine  the  rights  of  the  parties. — 
Dougherty  v.  Andrews^  406 

PRESUMPTIONS. 
See  "  Person  of  Unsound  Mind,"  4.    Conteactb,  4. 

&e  PaACTICE   IN  THE   SUPREME   CoURT,  7,  8. 

See  Promissory  Notes,  17. 

1.  This  court  will  not  presume  that  a  note  was  made  beyond  its 
jurisdiction. — Farnhi  y.  Bamsee,  400 

PRINCIPAL  AND  AGENT. 

1.  The  fraudulent  representations  of  an  agent,  made  in  the  course  of 
the  business  of  his  principal,  bind  the  principal. — Teter  y.  Hind- 
ersy  93 

PRINCIPAL  AND  SURETY. 

1.  Accommodation  indorsers  of  a  promissory  note  goyerned  by  the 
law  merchant  do  not  stand  in  the  relation  of  sureties  for  the 
maker,  for  whose  accommodation  they  became  indorsers,  within  the 
meaning  of  our  statute  in  relation  to  **  Remedies  of  sureties  against 
their  principals." — Gordon  et  al.  y.  The  Southern  Bank  of  Ken- 
tucky,  192 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 
1.  A  corporation  may  be  required  to  answer,  as  a  judgment  debtor^ 

Vol.  XIX.— 66 
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in  proceedhigB  supplementarj  to  executions. — Thmpkim  and  Othert 
V.  The  Floyd  County  Agricultural  and  Mechanical  Association  and 
Another  y  197 

2.  Persons  holding  assets  of  a  corporation,  which  is  a  judgmentHlebtor 
and  defendant,  may  be  compelled  to  answer  as  to  such  assets,  in  a 
proceeding  supplementary  to  execution.  Ibid, 

3.  In  such  proceedings  the  law  fixes  the  first  day  of  the  ensuing 
term  for  answers  to  be  made,  but  a  different  day  may  be  desig- 
nated, i^. 

PROMISSORY  NOTES. 

See  Pleading,  5,  30,  31,  43. 

1.  The  following  instrument,  under  the  act  concerning  promissory 
notes  and  bills  of  exchange,  approved  May  12,  1852,  is  not  a 
promissory  note: 

"$1141.56.  Lafayette,  Ind.,  April  16,  1856. 

"  On  or  before  the  first  of  April,  1858,  I  promise  to  pay  Henry 
C.  Ashj  or  order,  eleven  hundred  and  forty-one  dollars  and  fifty-six 
cents,  for  value  received,  and  without  any  relief  whatever  from  the 
appraisement  laws,  provided,  however,  that,  prior  to  the  time  when 
this  note  becomes  due,  said  Ash  shall  pay  and  have  satisfaction 
entered  of  record,  of  a  certain  mortgage  given  to  him  by  Levi 
Reynolds^  for  two  hundred  and  fifty  dollars,  dated  August  26, 1851, 
which  mortgage  is  on  the  land  for  which  this  note  is  given. 

"Samuel  Shenk.'* 
Hays  y.  Gwin^  19 

2.  That  act  makes  no  instruments  promissory  notes  but  those  which 
were  such  at  the  common  law,  and,  therefore,  the  holder  of  the 
foregoing  instrument  can  not  maintain  an  action  thereon  against  an 
indorser  or  assignor.  Hid, 

3.  In  an  action  upon  a  note  payable  in  "  wagon-work,"  it  is  not  neces- 
sary to  aver  that  the  plaintiff  had  designated  the  kind  of  wagon- 
work  to  be  received. — Johnson  v.  Seymour ^  24 

4.  The  terms  "  wagon- work,"  as  used  in  such  a  note,  unexplained  by 
circumstances  or  otherwise,  evidently  do  not  mean  labor  merely, 
but  wagons,  or,  perhaps,  parts  of  wagons,  either  complete  or  incom- 
plete, including  both  the  materials  and  the  labor  bestowed  upon 
them.  Ibid. 

5.  No  demand  is  necessary  before  suit  upon  such  a  note,  the  time  of 
payment  being  fixed  by  the  note.  Ibid. 

6.  If  the  payee,  or  holder  of  such  a  note,  had  the  right  of  designat- 
ing what  particular  kind  of  wagon-work  he  would  require,  and  failed 
to  do  so  before  its  maturity,  he  thereby  waived  his  right,  and  the 
right  of  designation  then  devolved  upon  the  maker,  whose  duty  ii 
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was  to  exercise  that  right,  and  make  a  tender  of  th^  property,  or 
he  would  become  liable  to  pay  the  amoant  in  money.  Ibid, 

7.  Where  several  notes  are  made  payable  at  a  bank,  and  are  sold  and 
assigned,  by  the  payee,  to  the  bank,  and  they  fall  due,  and  all  the 
parties  thereto,  except  the  payee,  in  consideration  of  further  time, 
execute  and  deliver  to  the  bank  their  bill  of  exchange  for  the  debt 
evidenced  by  the  several  notes,  discharging  the  payee  of  the  notes 
from  all  liability  to  the  bank,  the  parties  to  such  bill,  in  an  action 
upon  it,  can  not  be  allowed  to  inquire  into  the  consideration  of 
the  notes. — Estep  v.  Burke,  87 

8.  When  a  note,  payable  at  a  bank,  contains  in  its  body  the  words 
'^protest,  and  notice  of  protest  waived,"  such  words  include  a 
waiver  of  demand  also,  and  are  operative  against  indorsers. — Gor- 
don V.  Montgomery,  110 

9.  In  an  action  by  the  indorsee  against  the  indorser  of  a  promissory 
note,  not  governed  by  the  law  merchant,  where  there  has  been  no 
suit  against  the  maker,  it  is  sufficient,  in  order  to  entitle  the  plain- 
tiff to  recover,  to  show  that  the  maker  was  totally  insolvent  at  the 
earliest  period  of  time  when  a  judgment  could  have  been  rccov.- 
ered  against  him. — Reynolds  v.  Jones,  123 

10.  Accommodation  indorsers  of  a  promissory  note  governed  by  the 
law  merchant  do  not  stand  in  the  relation  of  sureties  for  the 
maker,  for  whose  accommodation  they  became  indorsers,  within  the 
meaning  of  our  statute  in  relation  to  *'  Kemedies  of  sureties  against 
their  principals." — Gordon  et  al,  v.  The  Southern  Bank  of  Ken- 
tucky, 192 

11.  Where  the  holder  of  a  note,  which  is  past  due,  for  a  new  and 
valuable  consideration  received  by  him,  agrees  to  forbear  to  bring 
suit  upon  the  note,  for  a  reasonable  time  thereafter,  and  violates 
such  agreement,  such  breach  can  not  be  made  available  by  way  of 
counterclaim. — Newkirk  v.  Neild,  194 

12.  A  note,  made  payable  at  a  place  in  another  State,  and  bearing  a 
higher  rate  of  interest  than  is  lawful  in  this  State,  but  not  a  higher 
rate  than  is  allowed  by  the  law  of  the  place  where  it  is  payable, 
may  be  enforced  in  this  State,  according  to  its  tenor. — Lines  et  al, 
y.  Mack  et  al.,  22/i 

13.  Representations,  by  the  payer  of  a  note,  that  it  is  all  right,  and 
will  be  paid,  made  to  a  purchaser  of  such  note  after  he  has  become 
the  owner  thereof,  shall  not  operate  as  an  estoppel  against  the 
payer,  nor  can  such  representations,  repeated  by  the  purchaser 
thereof  to  any  person  to  whom  he  may  sell  the  same,  have  such 
effect  in  favor  of  such  second  purchaser. — Jones  v.  Dorr,  384 

14.  This  court  will  not  presume  that  a  note  was  made  beyond  its 
jurisdiction. — Famhi  v.  Ramsee,  400 
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15.  But  even*  where  the  note  was  made  in  a  foreign  eonntry,  oar 
laws,  when  appealed  to  for  its  enforcement,  prima  facie,  furnish 
the  rule  of  decisiou,  unless  by  affirmative  pleading  another  rule  ia 
shown  to  be  applicable.  Jbid. 

J6.  Where  a  note,  executed  and  payable  in  another  State,  bears  a 
higher  rate  of  interest  than  is  allowed  in  this  State,  and  snit  is 
instituted  upon  it  in  this  State,  it  is  not  necessary  to  plead  the 
law  of  the  foreign  State. — Buckinghome  v.  Gregg,  401 

17.  In  such  case,  the  Court  presumes  the  common  law  to  be  in  force 
in  such  other  State  (of  the  United  States),  with  one  or  two  excep* 
tions,  and  as  that  law  prescribes  no  rate  of  interest,  the  contract 
will  be  presumed  valid  by  the  existing  law,  when,  and  where,  it 
was  made.  iMd. 

REPORTER  OF  SUPREME  COURT. 

See  Lucrative  Office,  1,  2. 

2.  The  office  of  reporter  of  the  decisions  of  the  Supreme  Court  of 
Indiana  is  a  lucrative  office. — Kerr  v.  Jones,  851 

REPRESENTATIONS. 
See  Estoppel,  2.    Evidence,  5. 

RAILROAD. 

See  Evidence,  2.    Pleading,  17,  27,  28,  29. 

1.  In  an  action  against  a  railroad  company  for  killing  stock,  com- 
menced in  the  Common  Pleas  or  Circuit  Court,  the  complaint 
should  aver  that  the  killing  was  the  result  of  negligence  on  the 
part  of  the  company. —  The  President  and  Directors  of,  etc.  v. 
Smith,  42 

2.  Where  the  rights  of  a  corporation  are  derived  from  a  public  law, 
the  fact  that  the  agents  of  the  corporation,  in  order  to  induce  oth- 
ers to  contract  with  it,  or  subscribe  to  its  capital  stock,  made  folse 
and  fraudulent  representations  to  them  as  to  its  rights,  constitutes 
no  bar  to  an  action  on  such  contract  or  subscription. — Parker  v. 
Thomas,  213 

3.  Where  a  subscription  is  made  to  the  capital  stock  of  a  railroad  com- 
pany, upon  the  express  condition  that  the  road  shall  be  located 
within  a  certain  distance  of  a  specified  place,  such  condition  will 
be  construed  to  be  a  condition  precedent :  and  the  giving  of  uncon- 
ditional notes  for  such  subscription,  unless  so  intended  by  the  par- 
ties, does  not  waive  the  performance  of  the  condition  precedent; 
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aod  the  failure  of  duch  performance  may  be  pleaded  in  bar  of  a 
reoovery  on  each  notes.  '  Ihid. 

4.  In  an  action  against  a  railroad  company,  for  damages  occasioned 
to  the  plainti^  by  the  erection  of  the  road,  where  a  general  ver- 
dict was  returned  for  the  plaintiffs,  the  facts  that  the  railroad 
company  had  employed  competent  engineers,  and  had  done  no 
willful  or  unnecessary  damage,  would  not  entitle  the  defendant 
to  a  judgment,  non  obstante  veredicto^  because  the  road  may  have 
been  located,  and  the  work  performed,  with  the  utmost  care,  and 
yet  damage  may  have  resulted  to  the  plaintiffs. — The  New  Albanyy 
etc.  Railroad  Company  v.  ITuffj  315 

5.  Where  the  articles  of  association  of  a  railroad  company  are  defect- 
ive, in  not  specifying  with  sufficient  certainty  the  terminus  of  the 
road,  but  they  are  properly  filed  in  the  office  of  the  secretary  of 
State,  such  filing  is  notice  to  the  State  of  such  defect,  and  the 
State  neglects,  &>t  eight  years,  to  take  advantage  thereof,  by  quo 
warranto,  or  otherwise,  the  right  thereafter  to  do  so  must  be  con- 
sidered lost. — The  State  ex  reL,  etc.  v.  Bailey  et  o^.,  452 

RESCISSION  OF  CONTRACT. 

See  Contracts,  6,  7. 

1.  Before  a  party  can  be  entitled  to  rescind  a  contract,  he  must  offisr 
to  place  the  other  party  to  it  in  statu  quo, — Teter  v.  Hinders^     93 

2.  A  contract  can  not,  either  for  mistake  or  fraud,  be  rescinded  in 
part,  and  affirmed  in  part,  but  must  be  rescinded  in  ioto^  or  not 
at  all. — Johnson  v.  Houghton^  259 

REVIEW. 

1.  Newly-discovered  evidence  is  not  a  ground  for  a  review,  under  the 
eode ;  nor  is  error  in  form  only,  although  apparent  on  the  face  of 
ike  decree;  nor  is  mere  matter  of  abatement. — Fleming  v.  Stoui 
et  «2.)  328 

2.  A  testator  directed,  by  his  will,  that  his  real  estate  should  be  sold 
by  his  executors,  for  the  highest  and  best  price  for  cash,  or  on  such 
credit,  and  the  amount  secured  in  such  manner,  as  is  usual  in  like 
oases,  and  that  the  proceeds  should  be  distributed  among  certain 
persons.  He  appointed  two  sons  and  a  son-in-law  executors.  On 
May  20,  1851,  about  two  thousand  eight  hundred  acres  of  said 
lands  were  sold  at  public  auction,  in  parcels  of  upward  of  three 
hundred  acres,  and  purchased  chiefly  by  the  adult  heirs,  at  about 
ten  dollars  per  acre,  and  said  executors  purchased  over  eleven 
hundred  acres  thereof.  In  May,  1854,  the  executors  filed  their 
complaint  against  the  other  heirs,  showing  the  fiicts,  and  praying 
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confirmation  of  their  purchase,  or  that  their  land  he  reoffered  for 
eale,  and  if  it  would  not  sell  for  any  more  than  thej  were  to  give, 
and  the  value  of  their  improvements  on  it,  that  then  their  purchase 
should  stand  and  be  confirmed.  The  court,  on  a  trial,  found  the 
value  of  their  improvements  and  ordered  a  resale,  but  no  bid  was 
received  therefor,  and,  in  July,  1854,  their  original  purchase  was 
confirmed.  On  December  20,  1859,  one  of  the  heirs  sued  said 
executors  for  an  alleged  balance  due  on  his  distributive  share,  and 
averred  that  the  executors  had  used  his  legacy,  etc.,  and  claiming 
interest,  etc.  Demurrer  sustained  to  the  complaint  in  January, 
1860,  and  amendment  filed,  charging  that  said  executors,  and  other 
sons  and  daughters  of  the  testator,  had  fraudulently  combined, 
etc.,  and  were  each  to  bid  in  certain  parcels  of  said  land,  and  not 
to  bid  against  each  other,  and  to  prevent  others  from  bidding  by 
representing  that  they  would  get  into  litigation,  etc. ;  and  said  ex- 
ecutors, in  execution  of  said  fraudulent  purpose,  offered  said  lands 
in  large  parcels  to  suit  each  of  said  heirs,  and  required  cash  down 
at  said  sale,  by  reason  whereof  said  lands  were  purchased  for 
much  less  than  their  value,  and  that  when  said  lands  were  reoffered 
in  1854,  the  same  frauds  were  repeated,  and  certain  persons  were 
paid  for  not  bidding,  etc. ;  and  the  plaintiff  further  averred,  that 
in  1851  he  was  a  minor,  and  became  of  age  in  1854,  and  was 
never  apprised  of  said  frauds  until  the  winter  of  1859-60.  Prayer, 
that  the  sale  be  set  aside,  etc. 

Seldf  that  the  proceedings  had  in  1854,  for  the  confirmation  of  said 
sales,  were,  in  substance,  such  an  adjudication  as  falls  within  the 
provisions  of  the  code  for  the  review  of  judgments,  2  R.  S.  165, 
and  the  remedy  there  provided  should  have  been  pursued. —  Quick 
V.  Goodwin  et  al.^  438 

Held^  also,  that  section  219,  2  R.  S.  77,  does  not  apply  to  cases 
where  frauds  have  been  committed  in  obtaining  judgments,  but 
rather  to  the  matter  which  is  the  foundation  of  the  action  to 
obtain  the  judgment,  and  not  the  proceedings  or  judgment  based 
thereon.  Ibid. 

ffeldy  also,  that  fraud  in  obtaining  a  judgment  may  be  shown  as  a 
cause  for  review,  but  it  must  be  done  within  the  time,  and  in  the 
manner  prescribed  in  the  statute.  Jbid. 

SALE. 

See  Fraudulent   Convetanges,  1,  2.     Sinking   Fund  Coumis- 

sioNEBs'  Sale,  1. 

1.  Sale  by  one  partner  of  his  interest  in  the  partnership  stock  and 
business.  The  seller  represented  to  the  purchaser  that  he  had 
put  into  the  firm  one  thousand  two  hundred  and  forty  dollars  in 
cash,  and  the  firm  had  purchased  forty  thousand  dollars'  worth  of 
goods,  on  which  they  supposed  they  had  made  twenty-four  per 
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cent,  profits,  and  he  told  the  purchaser  he  could  inquire  of  the 
clerks  and  other  partners  at  the  store;  but  the  purchaser  did  not 
do  80,  believing  that  he  could  not  thereby  obtain  satisfactory  in- 
formation, and  concluded  not  to  buy ;  but  some  time  afterward,  the 
seller  called  on  him  again,  and  told  him,  if  he  was  hesitating  about 
the  amount,  he  need  not,  for  it  was  every  dollar  there ;  and  the 
purchaser  replied,  that  was  just  what  he  was  hesitating  about,  but 
if  he  said  it  was  all  there,  he  would  trade,  and  the  trade  was  then 
made ;  but  it  soon  turned  out  that  the  seller  had  put  in  twelve 
hundred  and  forty  dollars,  and  the  firm  had  purchased  forty  thou- 
sand dollars'  worth  of  goods,  but  the  seller's  interest  in  the  whole 
concern,  for  some  reason  not  explained,  was  worth  about  one  thou- 
sand eight  hundred  dollars,  instead  of  three  thousand  six  hundred 
dollars. 

ffeldy  that,  under  the  circumstances,  the  purchaser  bought,  reasonably 
relying  on  the  representations  of  the  seller,  which,  if  false,  would 
entitle  the  purchaser  to  rescind  or  recover  damages. 

ffeld^  also,  that  a  contract  may  be  set  aside  for  fraudulent  misrepre- 
sentations, though  the  means  of  obtaining  information  were  fully 
open  to  the  party  deceived,  where,  from  the  circumstances,  he  was 
induced  to  rely  upon  the  other  party's  information. — Matlock  v. 
Ibdd  130 

SET-OFF. 

See  Jurisdiction,  1.    Pleading,  43. 

1.  It  is  not  necessary  that  matter  of  set-off  shall  be  due  at  the  com- 
mencement of  the  action  in  which  it  is  pleaded,  but  it  will  be 
available,  if  it  is  due,  when  it  is  offered  in  evidence  on  the  trial. — 
Shannon  v.  Wilson^  112 

SHERIFF. 

See  Sheriff's  Sales,  1,  4,  5,  6,  7,  8,  9,  10.    Pleading,  8. 

1.  Where  a  sheriff,  having  an  execution  in  his  hands,  demands  per- 
sonal property  of  the  execution -defendant,  and  he  surrenders  two 
notes,  and  afterward  requests  that  they  be  given  back  to  him,  and 
surrenders  no  other  property,  and  the  sheriff  then  levies  the  exe- 
cution upon  and  sells  real  estate,  and  on  a  trial  to  set  aside  such 
sale,  it  does  not  appear  what  was  done  with  said  notes,  nor  what 
was  their  value,  this  court  will  presume  that  they  were  returned 
to  the  defendant,  and  that  he  fkiled  or  refused  to  surrender  other 
personal  property,  and  that  said  sale  was,  in  this  respect,  regular. — 
West  V.  (hopeVf  1 

2.  It  is  clearly  the  duty  of  the  sheriff  to  determine  whether  real 
estate,  sold  by  him,  is  susceptible  of  division,  so  as  to  be  sold  in 
parcels  without  injury  to  the  parties;  and  if  he  decide  wrongfully^ 
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and  Bell  an  entire  tract,  whicli  might  have  been  Bold  in  parcels 
without  injury,  and  a  part  of  which  might  have  been  sold  for  imf- 
ficient  to  pay  the  debt,  he  may  be  liable  on  his  bond  for  the  injury 

Ibid. 

SHERIFF'S  SALE. 

See  Sheriff,  1,  2. 

1.  But  where  the  sheriff  sells  an  entire  town  lot,  and  neither  the  exe- 
cution-defendant, nor  any  other  person  interested  in  the  property, 
suggests  that  it  is  susceptible  of  division,  or  demands  that  it  be  sold 
in  parcels,  the  purchaser's  title  will  be  valid,  although  it  may  be 
afterward  found  by  a  jury  that  the  property  was  susceptible  of 
division. —  West  v.  (hoper,  1 

2.  The  appraisement  law  in  force  at  the  date  of  a  judgment  will  gov- 
ern sales  on  execution  to  satisfy  it,  when  the  contract  upon  which 
the  judgment  was  rendered  was  executed  and  to  be  performed  with- 
out the  State,  because  our  appraisement  law  could  not,  in  such  case, 
enter  into  and  constitute  a  part  of  such  contract. — Hufchins  v.  Bar- 
nett^s  Executor f  15 

3.  In  an  action  to  set  aside  a  sale  on  execution,  issued  on  such  judg- 
ment, instituted  before  the  delivery  of  a  deed  by  the  sheriff  to  the 
purchaser,  and  before  the  payment  of  the  purchase  money,  it  is 
competent  to  show  by  testimony  where  such  contract  was  executed 
and  payable.  Ibid. 

4.  It  is  improper  for  a  sheriff,  in  selling  land  on  execution,  to  announce 
that  he  will  sell  only  a  conditional  estate,  that  may  be  redeemed, 
in  a  year,  because  the  tendency  of  such  statement  is  to  injure  the 
owner  of  the  real  estate,  by  depreciating  its  value. — Ewald  v.  (hie- 
mauy  66 

5.  When  the  sheriff  is  about  to  sell  land  on  an  ordinary  judgment,  it 
is  the  right  of  the  execution-defendant,  and,  perhaps,  of  the  cred- 
itor, to  claim  that  it  should  be  sold  in  parcels,  and  to  direct  which 
parcel  shall  be  first  offered ;  and,  if  the  land  can  be  well  sold  in 
parcels,  it  is  the  duty  of  the  sheriff  thus  to  sell  it ;  and  the  sale  is 
voidable,  but  not  void,  if  he  docs  not. — Patton  v.  Stewart,  233 

6.  Where  a  sheriff  has  several  executions  in  his  hands,  at  the  same 
time,  on  different  judgments,  and  levies  any  of  them  upon  real 
estate,  and  sells  it,  he  should  apply  the  proceeds  of  the  sale  to  the 
payment  of  the  several  judgments  in  the  order  of  their  seniority, 
paying  the  oldest  judgment  first,  without  any  reference  to  the  fact 
that  the  levies  and  sale  may  have  been  made  on  executions  issued 
upon  junior  judgments. —  The  State  v.  SalyerSy  432 

7.  The  purchaser,  at  a  sheriff's  sale  on  execution,  is  not  bound  to  Bee 
that  the  sheriff  makes  a  proper  retura  to  the  execuUona,  or  that  he 
makes  any  return.  Ibid. 
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8.  When  a  sheriff  levies  an  execution  upon  real  estate,  and  sells  it  for 
enough  to  pay  the  debt,  receives  the  money,  and  makes  the  pur- 
chaser a  deed,  the  judgment  is  extinguished,  whether  the  sheriff 
make  return  to  the  execution  or  not,  or  although  he  make  a  false 
return.  Ibid. 

9.  In  such  case  the  judgment-plaintiff  must  look  to  the  sheriff  and  his 
sureties,  and  can  not  again  collect  the  debt  of  the  judgment-defend- 
ant. Ibid, 

10.  Any  sale  afterward  made  to  pay  such  judgment,  if  made  to  a  per- 
son having  actual  or  constructive  notice  of  the  facts,  would  be  an 
absolute  nullity,  and  the  weight  of  authority  would  seem  to  render 
any  sale  upon  such  a  satisfied  judgment,  whether  made  to  an  inno- 
cent purchaser  or  not,  an  absolute  nullity.  Ibid* 


SINKING  FUND  COMMISSIONERS'  SALE. 

1.  The  person  making  a  Sinking  Fund  Commissioners'  sale  made 
proclamation  of  the  terms  and  conditions  of  said  sale,  standing,  at 
the  time,  from  two  to  four  feet  from  the  outer  door  of  the  court- 
house, in  Indianapolis,  on  the  court-house  steps,  in  front  of  the 
door  aforesaid,  and  then  announced  to  the  persons  attending  said 
sale,  that,  while  crying  said  sale,  he  would  stand  inside  the  court- 
house door,  on  account  of  the  inclemency  of  the  weather,  and  he 
then  went  into  the  court-house,  and  took  a  position  in  the  judge *9 
stand,  which  was  just  opposite  the  door  of  said  court-house,  and 
about  fifty-three  feet  therefrom,  in  full  view  and  hearing  of  persons 
at  the  door,  and  all  the  commissioners  being  present,  in  offering 
for  sale,  he  first  read  the  description  of  the  land,  and  stated  the 
amount  due,  and  then  inquired  who  would  give  that  sum  in  cash 
for  the  first  eighty  acres  in  the  mortgage,  and  receiving  no  bid,  he 
then  inquired  who  would  «give  that  sum  for  the  second  eighty  acres 
in  the  mortgage,  and  receiving  no  bid,  he  then  inquired  who  would 
give  that  sum  for  both  tracts  together,  and  receiving  no  bid,  he 
then  inquired  who  would  give  that  sum  for  the  whole  property,  on 
a  credit  of  five  years,  and,  on  receiving  an  affirmative  answer,  the 
land  was  declared  forfeited,  and  bid  in  for  the  State ;  and  he  then 
inquired  if  any  one  would  bid  the  amount  bid  by  the  State,  for 
any  less  quantity  than  the  whole,  on  said  credit,  and  receiving  no 
bid,  he  then  sold  the  whole  to  the  highest  bidder,  on  said  credit. 

Held,  that  such  sale  was  substantially  at  the  court-house  door,  and 
was  valid. — Fatterson  v.  Reynolds,  148 


SPECIAL  VERDICT. 
See  Pbactic£,  7,  8. 
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SPECIFIC  PERFORMANCE. 

1.  The  Court  will  not  specifically  enforce  performance  of  a  parol  con- 
tract for  the  purchase  of  land,  where  the  land  is  incumbered  bj 
a  prior  mortgage,  notwithstanding  the  purchaser  may  have  made 
part  payment  of  the  purchase  money,  and  he  may  recover  back 
the  money  so  paid. — Swihart  v.  Cline^  264 

2.  A  merely  voluntary  executory  contract,  for  the  conveyance  of  land, 
will  not  be  specifically  enforced ;  nor  will  voluntary  deed  be  cor- 
rected of  mistakes,  on  the  application  of  the  grantee  against  the 
grantor ;  but  it  will  be  on  the  application  of  the  grantor  against  the 
grantee,  where,  by  mistake,  the  conveyance  is  for  a  larger  estate 
than  was  intended. — Randall  t.  Ghent  et  al.,  271 

3.  An  agreement,  not  in  writing,  to  convey  real  estate,  can  not  be  en- 
forced, unless  facts  exist  which  remove  it  from  the  operation  of 
the  Statute  of  Frauds. — The  Junction  Railroad  Co.  v.  Harpold 
et  ah,  347 

STATUTES  CONSTRUED. 

See  Promissory  Notes,  1,  2.    Contracts,  3. 

1.  The  word  "ancestor,"  in  section  114,  p.  436,  R.  S.  1843,  must 
be  construed  to  embrace  all  persons  from  whom  a  title  by  descent 
could  be  derived,  under  any  circumstances ;  that  is,  to  be  synony- 
mous with  kindred, — Greenlee  v.  Davis,  60 

2.  The  interest  law  of  1861,  so  far  as  it  relieves  the  promisor  from 
the  penalties,  or  consequences  in  the  nature  of  penalties,  imposed 
by  the  law  of  1852,  on  the  same  subject,  is  not  a  law  impairing 
the  obligation  of  the  terms  of  the  contract,  but  rather  enforcing 
and  validating  them. —  Wood  v.  Kennedi/,  68 

3.  The  statutes  on  the  subject  of  swamp  lands,  (1  G.  &  H.  597,  et 
seq,j)  make  full  appropriation  of  the  s^amp-land  fund  to  the  pay- 
ment of  legitimate  claims  against  that  fund,  and  no  further  appro- 
priation is  necessary  to  authorize  the  auditor  of  State  to  draw  his 
warrant,  in  a  proper  case,  upon  those  funds. — Lange,  Auditor,  etc, 

V.  Stover,  175 

4.  The  words,  "  If  any  person  shall  disturb  any  religious  society,  or 
any  member  thereof,  when  met,  or  meeting  together  for  public 
worship,"  shall  be  fined,  etc.,  in  section  37,  of  the  act  defining 
misdemeanors^  etc.,  are  void  for  uncertainty,  so  far  as  they  attempt 
to  create  and  define  a  crime  or  misdemeanor. — Marvin  v.  The 
State,  181 

5.  The  act  of  January  27,  1853,  supplemental  to  an  act  concerning 
lien&  of  mechanics,  etc.,  only  applies  to  persons  whose  business  it 
is  to  feed  cattle,  etc.,  and  was  not  intended  to  include  an  isolated 
case  of  feeding,  etc. — Conklin  v.  Carver,  226 
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6.  Section  11,  2  G.  &  H.,  p.  632,  does  not  authorize  a  recovery  upon 
an  appeal  bond  for  a  larger  sum  than  the  penalty  named  in  such 
boDid. — King  v.  Brewer^  267 

7.  The   11th  section  of  the  Common  Pleas  Act  has  not  been  so  far 
repealed  by  implication,  as  that  it  may  not  be  the   subject  of 
amendatory  legislation.    It  has  only  been  modified,  not  repealed. — 
Mitchell  V.  The  State,  381 

8.  The  third  snb-section  of  section  617,  under  the  occupying-claimants 
law,  does  not  limit  the  recovery  to  the  value  of  the  rents  and 
profits  which  had  accrued  before  the  rendition  of  the  judgment 
in  the  original  or  ejectment  suit. — Adktns  v.  Hudson,  392 

9.  Section  2  ^2  R.  S.  1852,  p.  361,)  of  our  criminal  code  must 
be  construed  to  embrace  only  persons  who,  without  the  State, 
commit  a  crime,  which,  in  legal  contemplation,  is  to  be  deemed  as 
having  been  committed  within  the  State,  under  circumstances 
which  will  make  the  person  thus  committing  it  a  principal  in  the 
crime. — Johm  v.  The  State,  421 

10.  Section  219,  2  R.  S.  77,  does  not  apply  to  cases  where  frauds 
have  been  committed  in  obtaining  judgments,  but  rather  to  the 
matter  which  is  the  foundation  of  the  action  to  obtain  the  judg- 
ment, and  not  the  proceedings  or  judgment  based  thereon. —  Qwick 
▼.  Goodmn,  438 

STREETS. 
See  Cmss,  2,  3,  4. 

SUBROGATION. 
See  Mortgage,  1. 

SUNDAY. 
See  Criminal  Law  and  Practios,  5. 

SURETY. 
See  Principal  and  Surett,  1. 

SWAMP-LAND  FUND. 

1.  The  statutes  on  the  subject  of  swamp-lands  (1  Q.  k  H.,  p.  597,  et 
eeq.,)  make  full  appropriation  of  the  swamp-land  fund  to  the  pay- 
ment of  legitimate  claims  against  that  fund,  and  no  further  appro* 
priation  is  necessary  to  authorize  the  auditor  of  State  to  draw  his 
warrant,  in  a  proper  case,  upon  those  funds. — Lange,  Auditor,  etc, 
▼.  Stover^  175 
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TAXES. 

1.  The  lien  for  taxes  does  not  attach  on  personal  property  until  the 
duplicate  is  delivered  to  the  collector. — Barker  v.  Morton^        146 

TIME— COMPUTATION  OF. 

1.  To  determine  the  time  when,  after  the  stay  of  a  judgment,  an  exe- 
cution may  issue,  the  day  on  which  the  replevin  bail  is  entered 
should  be  counted. — Tucker  v.  White,  253 

TOWNSHIP  TRUSTEE. 

1.  Where  a  township  trustee  lends  money  belonging  to  the  township, 
in  such  manner  as  to  make  the  loan  thereof  a  conversion  of  the 
money  to  his  own  use,  and  takes  a  note  payable  to  himself,  as 
trustee,  etc.,  he  would  be  liable,  on  his  bond,  for  said  money,  but 
the  township  would  have  no  right  of  action  on  such  note. — Rob- 
hins  V.  Duhon,  204 

2.  In  actions  upon  the  ofBcial  bonds  of  township  trustees,  for  failing 
to  pay  over  to  their  successors  in  office  the  money  of  the  township 
in  their  hands,  the  State,  on  the  relation  of  the  person  who  is 
trustee  at  the  time  suit  is  begun,  is  the  proper  party  plaintiff. — 
DUhon  et  al.  v.  The  State  ex  reZ.,  etc.,  255 

TRUSTEE. 

1.  Where  the  property  of  an  insolvent  debtor  is  conveyed  to  a  person 
in  trust,  to  be  by  him  sold  and  disposed  of,  for  the  benefit  of  the 
creditors  of  the  assignor,  and  such  person  accepts  said  trust,  and,  in 
discharge  of  the  duties  thereof,  converts  all  of  said  property,  except 
one  claim,  into  money,  and  distributes  the  same,  pro  rata^  among 
all  the  creditors,  except  one,  to  whom  he  pays  nothing,  and,  then, 
from  motives  of  sympathy,  indulges  the  party  owing  said  uncol- 
lected claim  until  the  same  is  barred  by  the  statute  of  limitations, 
and  is  thereby  lost,  such  trustee  will  be  liable  for  the  amount  of 
said  claim  to  the  creditor  to  whom  he  had  paid  nothing,  to  an 
amount  sufficient  to  make  him  equal,  in  the  distribution  of  the  en- 
tire proceeds  of  said  property,  with  the  other  creditors. — Simpson 
Y.  Govody  et  ah,  292 

UNCERTAINTY. 

See  Practice,  1,  26. 
See  Will,  5,  6,  7. 

USURY. 
1.  Usury  paid  upon  a  debt,  evidenced  first  by  a  note,  made  under  the 
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law  of  1852,  on  the  subject  of  interest,  and  afterward  by  a  note 
given  by  way  of  renewal,  under  the  law  of  1861,  may  be  collected 
under  the  latter  law,  as  both  notes  merely  evidenced  the  same 
contract. —  Wood  v.  Kennedy^  68 

2.  Wherever  it  is  necessary  that  any  person  should  consent  to  the 
interposition  of  the  defense  of  usury  in  any  case,  such  consent  can 
be  given,  and  made  eifective,  without  such  person  being  a  party  to 
the  suit. —  Gordon  v.  Montgomery,  110 

3.  Where  a  usurious  contract  is  made  under  the  interest  law  of  1852, 
and  the  debt  is  renewed  by  a  new  note,  given  under  the  interest 
law  of  1861,  the  excess  over  legal  interest  paid  upon  such  debt, 
both  before  and  after  the  act  of  1861,  may  be  recovered  by  the 
maker  of  such  contract. — Coxory  v.  Leuois,  121 

VACATION  OF  OFFICE. 

See  Constitutional  Law,  1,  2. 

1.  The  acceptance  of  one  lucrative  office,  by  a  person  who  is  at  the 
time  the  incumbent  of  another  lucrative  office,  vacates  the  former. — 
Kerr  v.  Jones,  361 

VAKIANCES. 

See  Offices,  1,  2,  3,  4. 

1.  Variances  between  instruments  sued  on  and  those  offiared  in  evi- 
dence, where  the  defendant  will  not  be  prejudiced  thereby,  may  be 
amended  on  the  trial. — Perdue  v.  Aldridge^  290 

VENDOR  AND  PURCHASER. 

See  License,  4,  5.    Action,  1,  2. 
Specific  Performance,  1,  3.    Mortgage,  10. 

1.  Where  real  estate  is  sold  on  credit,  and  bond  is  given  for  title, 
upon  the  payment  by  the  purchaser  of  certain  notes,  and  said 
notes  have  all  become  due  and  remain  unpaid,  the  obligor  in  the 
bond  should  first  tender  a  deed  to  the  purchaser,  and  then  sue 
upon  all  the  notes  unpaid,  and  not  a  part  only. — Ahdill  v.  Hma- 
itton,  5 

2.  In  1837,  A  agreed,  by  title-bond,  to  convey  to  B  a  certain  tract  of 
land,  on  the  payment  of  two  hundred  dollars  in  hand,  one  hundred 
and  thirty  dollars  on  September  24,  1837 ;  one  hundred  and 
twenty  dollars  September  24,  1838 ;  one  hundred  and  ten  dollars 
September  24,  1839,  and  received  the  payment  in  hand.  In 
1837,  B  assigned  his  interest  in  the  bond  to  C,  who  assigned  his 
interest  to  D,  and  the  latter  paid  to  A  the  first  of  the  deferred  pay- 
ments.     D  failed  to  pay  the  last  two  installments,  and,  after  his 
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failnre,  in  1841,  A,  without  having  tendered  a  deed,  or  demanded 
payment  of  any  one,  sold  the  property  to  E,  both  A  and  £  havine 
notice  of  the  assignment  of  the  bond  to  D.  E  took  possession  or 
the  property,  and  expended  nine  hundred  dollars  in  improvements 
on  it.  In  1842,  D  assigned  the  bond  to  F,  and,  in  1850,  the  latter 
tendered  to  A  the  balance  dne  on  the  property,  and  demanded  a 
deed,  and  A  refused  to  receive  the  money,  or  make  a  deed,  or  have 
any  thing  further  to  do  with  it. 
Held^  that  F  was  entitled  to  recover  of  A  the  amount  of  money  paid, 
with  interest,  because  the  acts  of  A  sufficiently  indicate  an  election, 
on  his  part,  to  rescind  the  contract  evidenced  by  the  bond. — Fow- 
ler V.  Johnson  et  al.,  207 

3.  A  merely  voluntary  executory  contract,  for  the  conveyance  of  land, 
will  not  be  specifically  enforced ;  nor  will  a  voluntary  deed  be  cor- 
rected of  mistakes,  on  the  application  of  the  grantee  against  the 
grantor;  but  it  will  be,  on  the  application  of  the  grantor  against  the 
grantee,  where,  by  mistake,  the  conveyance  is  for  a  larger  estate 
than  was  intended. — Randall  et  al.  v.  Ghent  et  al.,  271 

4.  But  an  executed  deed,  made  upon  no  consideration,  whether  one  be 
expressed  or  not,  is  valid,  and  operative  against  the  grantor.    Ibid. 

VENDOR'S  LIEN  FOR  PURCHASE  MONEY. 

1.  The  taking  of  a  mortgage  to  secure  the  payment  of  purchase  money 
is  an  abandonment  of  the  vendor's  equitable  lien  for  the  same. — 
Matlix  V.  Weand,  v  151 

2.  The  equitable  lien  for  purchase  money,  once  fairly  and  voluntarily 
abandoned,  is  lost  forever.  Ibid, 

3.  The  vendor's  lien  for  purchase  money,  of  land  sold  by  him,  is  para- 
mount to  the  title  of  the  wife  by  virtue  of  the  marriage ;  but  the 
wife,  upon  the  foreclosure  of  a  mortgage  given  to  secure  the  pay- 
ment of  purchase  money,  in  which  she  joined  with  her  husband,  is 
entitled  to  redeem,  and  no  personal  judgment  can  be  taken  against 
her,  on  such  foreclosure. — Fatton  v.  Stewarty      j  233 

4.  If  a  person  having  title  to  an  estate,  which  is  offered  for  sale,  and, 
knowing  his  title,  stand  hy^  and  encourage  the  sale,  or  do  not  for- 
bid it,  and  thereby  another  is  induced  to  purchase  the  estate,  un- 
der the  supposition  that  the  title  is  good,  the  person,  so  standing 
htfy  and  being  silent,  shall  be  bound  by  the  sale,  and  neither  he 
nor  his  privies  shall  be  allowed  to  dispute  the  purchase. — The 
Junction  Railroad  Company  v.  Harpold^  347 

5.  But,  if  the  person  having  the  adverse  claim  is  not  apprised  of  his 
rights,  or  the  purchaser  knows  them  to  exist,  these  principles  do 
not  apply.  Ibid, 


INDEX.  586 


6.  On  tlie  assignment  of  a  land-office  certificate  of  the  location  of 
land,  there  is  no  implied  warranty  of  title. — Johnson  v.  Iluugh- 
tou,  359 

7.  In  a  lAatter  embracing  neither  fraud  nor  covenant,  the  purchaser 
acts  at  his  own  risk,  and  yoluntarily  fbregoes  any  remedy,  if  the 
title  should  fail.     The  rule  caveat  emptor  applies.  Jbui. 

8.  Where  a  transfer  of  real  estate,  or  any  interest  therein,  is  defect- 
ive in  form,  the  transferree  can  not,  for  that  reason  alone,  recover 
back  the  money  paid  therefor,  but  must  first  demand  a  correction 
of  the  error  in  the  transfer.  Ibid. 

9.  Judgment  on  an  agreed  statement  of  facts,  substantially  as  follows : 
The  land  in  controversy  is  part  of  ten  sections  reserved  to  A,  an 
IndUin^  by  treaty,  in  1832,  between  the  United  States  and  the 
Pottawattamie  Indians,  The  lands  were  to  be  selected  under  the 
direction  of  the  President.  A  died  in  1834,  leaving  two  children 
and  heirs,  6  and  C,  who  conveyed  to  the  plainti^'  vendors.  In 
1838  the  selections  of  lands  were  made,  and  patents  issued  to  A, 
which,  it  is  conceded,  vested  the  title  in  the  plaintiffs'  vendors, 
and  it  is  conceded  that  the  plaintiffs  have  title,  unless  their  ven- 
dors divested  themselves  of  title  by  the  following  agreement, 
entered  into  between  them  and  D,  the  commissioner  appointed  to 
make  the  locations,  to-wit:  "Agreement  between  E  and  F,  and  G 
and  H,  of  the  first  part,  and  D,  of  the  second  part,  witnesseth, 
that,  whereas,  said  parties  have  conflicting  claims  upon  ten  sec- 
tions of  land,  reserved,  in  1832,  by  treaty,  to  A,  now  deceased, 
and  the  same  having  been  inherited  by  his  two  sons,  B,  the  elder, 
and  C,  the  younger  brother.  The  said  E  and  F,  and  G  and  li, 
of  the  first  part,  relinquish  and  abandon  all  claim  which  they  have 
upon  the  undivided  half  of  said  ten  sections,  inherited  by  said  C, 
the  younger  brother;  and  the  said  D,  the  second  party,  on  his 
part,  in  like  manner,  relinquishes  and  abandons  all  claim  which  he 
has  upon  the  undivided  half  of  said  ten  sections,  inherited  by  said 
B,  adult  heir  of  said  A.  For  the  purpose  of  effecting  a  division 
of  said  sections,  the  following  agreement  is  consented  to  by  said 
party  of  the  first  part,  and  said  party  of  the  second  part,  provided 
and  conditioned,  that  the  same  shall  be  confirmed  and  approved 
by  the  proper  court,  or  courts,  having  jurisdiction  thereof,  when 
legal  partition  and  division  thereof  shall  be  made,  to-wit:"  Here 
follow  the  stipulations  as  to  the  division,  specifying  the  land  in 
controversy,  among  others,  to  be  taken  as  the  share  of  said  C, 
and  by  the  terms  of  the  agreement  to  go  to  D.  The  agreement 
then  proceeds :  "  Said  parties  mutually  agree  to  ask  and  solicit 
said  court,  in  a  reasonable  time,  to  confirm  the  aforesaid  partition, 
or  t<o  have  commissioners  appointed  to  make  partition  thereof 
according  to  law.  The  considerations  of  this  agreement  are  a 
compromise  and  settlement  by  mutual  relinquishment,  as  aforesaid, 
of  the  parties'  conflicting  claims  upon  said  ten  sections,  the  condi- 
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tions  and  stipulations  aforesaid,  and  six  hundred  dollars,  secured 
to  be  paid  by  said  D  to  said  party  of  the  first  part."  Signed, 
It  was  further  agreed,  that,  after  the  execution  of  the  above  instru* 
ment,  D  executed  a  conveyance  of  the  land  in  controversy  to  the 
defendant,  and  that  he,  D,  has  since  died ;  and,  also,  that  the  sole 
consideration  for  the  execution  of  the-above  agreement  was  another 
agreement,  executed  by  D  concurrently  therewith,  which  is  also 
set  out,  but  need  not  be  copied  here.  This  last-mentioned  agree- 
ment, signed  by  D,  recites  that  he  had  been  appointed  locating- 
oommissioner,  and  that  he  was  satisfied  that  E,  F,  and  others, 
naming  them,  were  purchasers  and  owners  of  certain  reservations; 
it  then  proceeds  to  make  the  locations,  and  then  stipulates,  among 
other  thin°:s,  as  follows:  ^^AIl  of  which  said  selections  and  loca- 
tions I  will  report  to  the  proper  land-officers,  and  will,  if  no  legal 
objections  to  the  same  are  found  to  exist,  then  report  the  same  to 
the  Secretary  of  War,  or  the  President  of  the  United  States,  and 
desire  the  same  confirmed ;  or,  should  such  objections  be  raised  as 
prevent  the  confirmation  of  these  selections,  then  the  said  persons 
interested  may  select  other  lands,  which  I  will  report,  etc.;  nor 
will  I  allow  any  other  person  or  reservee  to  interfere  with  the 
selections  these  individuals  make,  but  will  see  that  their  selections 
are  confirmed,"  etc. 
Heldy  That  the  contract  and  facts  set  out  did  not  constitute  an  exe- 
cuted, but  merely  an  executory  agreement;  and  that,  in  determ- 
ining whether  the  agreement  should  be  held  to  be  executed  or 
executory,  the  facts,  that  it  was  not  under  seal,  and  contained  no 
words  of  inheritance,  together  with  its  other  provisions,  were 
entitled  to  consideration. — Brown  v.  Ewing  et  aL,  373 

10.  Where  land  is  sold  as  containing  a  certain  number  of  acres,  and  a 
survey  is  made  of  it  at  the  time,  in  presence  of  the  grantor  and 
grantee,  and  the  latter  takes  possession,  and  occupies  it  over  four- 
teen years,  and  the  facts  show  that  neither  party  contemplated  going 
further  upon  the  land  of  the  grantor,  in  the  direction  in  which  the 
residue  of  his  land  was  situated,  than  the  survey  indicated,  and 
there  was  no  fraud,  or  misrepresentations,  or  written  contract 
broken,  and  the  residue  of  the  grantor's  land  was  admitted  by  both 
parties  to  have  been  of  much  greater  value  than  the  part  sold,  but 
the  land  sold  proves  to  contain  a  few  acres  less  than  the  parties,  at 
the  time,  supposed  it  did  contain. 

.HMj  that  the  grantee  can  not  compel  the  grantor  to  make  up  the  de- 
ficiency by  conveying  other  land,  etc. — Jacohy  v.  Beckett  et  tifir., 

395 

VOLUNTEERS. 

1.  A  volunteer  in  the  army  of  the  United  States^  as  a  private,  who  is 
under  the  age  of  eighteen  years,  can  not  be  compelled  to  continue 
in  the  service  by  virtue  of  his  enlistment. —  Wantlan  v.  White,  470 
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2.  Since  February  13,  1862,  no  oonsent  of  any  one  can  give  power  to 
enlist  a  minor  under  the  age  of  eighteen  years.  Ibid. 

3.  And  such  a  minor,  so  enlisted,  and  restrained  by  officers  against  his 
will,  could  probably  maintain  an  action  for  damages  against  such 
officers.  -  Ibid, 

4.  The  provision  in  the  act  of  Congress,  that  the  oath  of  enlistment 
token  by  a  recruit  shall  be  conclusive  as  to  his  age,  can  not  operate 
to  conclude  the  parent  or  guardian  of  such  recruit,  if  a  minor,  under 
the  age  aforesaid,  nor  to  authorize  the  officers  to  retain  him  with- 
out the  consent  of  such  parent  or  guardian.  Ibid, 

5.  Semble,  that  it  is  not  competent  for  the  legislative  power  to  declare 
what  shall  be  conclusive  evidence  of  a  fact.  Ibid, 

WAGER. 
See  Pleading,  7. 

WAIVER. 

See  Highways,  5,  6. 

See  Promissory  Notes,  8.    Contracts,  9.    Pleading,  22.    Prac- 
tice, 25. 

1.  The  failure  to  demur  to  the  complaint,  or  move  in  arrest,  as  a  gen- 
eral rule,  is  a  waiver  of  objections  thereto. — McClure  v.  McClure^ 

185 

2.  After  an  action  has  been  dismissed  by  the  plaintiff,  and  then  rein- 
stated upon  the  docket,  the  voluntary  appearance  of  the  parties  to 
the  action,  and  submission  of  it  for  trial  to  the  court,  amount  to 
a  waiver  of  the  dismissal. — Mahon  v.  MalwrCs  Administrator^     324 

3.  A  voluntary  appearance,  in  full,  to  a  cause  of  action,  waives  all 
*  defects  in  process  or  publication. —  Free  et  at.  v.  Haworth,        404 

4.  As  to  waiver  of  defects  in  the  articles  of  association,  by  the  State, 
see  the  case  of  The  State  ex  rel.,  etc,  v.  Bailey  et  aL,  452 

WARRANT  OF  ATTORNEY. 

See  JUPGMENT  BY  CONFESSION,  1.      MARRIED  WOMEN,  4. 

WARRANTY. 

See  Contract,  12. 

1.  On  the  assignment  of  a  land-office  certificate  of  the  location  of 
land,  there  is  no  implied  warranty  of  title. — Johnson  v.  Hough- 
ion,  359 

Vol.  XIX.— 68 
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WIDOW. 

See  Landlord  and  Tenant,  2. 
See  With,  5,  6,  7. 

1.  Where  advancements  have  been  made  by  the  father  to  his  children 
in  his  lifetime,  and  he  dies,  his  estate,  out  of  which  his  widow 
shall  be  entitled  to  a  distributive  share  under  the  statute,  shall  be 
what  remains,  exclusive  of  the  sums  advanced. —  WilleUs  v.  Willettt 
et  a/.,  .  22 

WIDOWER. 

See  Descent. 

« 

WILL. 

1.  Under  the  laws  of  Indiana,  a  married  woman  may  devise  her  separate 
property,  and  it  is  not  necessary  that  the  husband  should  concur 
in,  or  be  in  any  way  a  party  to,  the  will  of  his  wife  disposing  of 
her  separate  real  estate. — Noble  v.  Eno8j  72 

2.  As  to  what  constitutes  a  correct  instruction  from  the  Court  to  the 
jury,  in  a  case  in  which  the  validity  of  a  will  is  attacked  on  the 

^   ground  that  it  was  procured  by  fraud,  duress,  or  undue  influence, 
the  reader  is  referred  to  the  opinion  at  length.  Ibid. 

3.  In  an  action  to  set  aside  the  will  of  a  married  woman,  because  it 
was  procured  by  fraud,  duress,  or  undue  Influence,  it  is  error  to 
admit  testimony  designed  to  prove  that  a  part  of  the  property  dis- 
posed of  by  the  will  was  purchased  and  given  to  the  testatrix  by 
her  husband,  because  the  will  could  only  operate  upon  such  prop- 
erty as  belonged  to  the  testatrix,  both  in  fact  and  law.  Ibid. 

4.  In  1858  A  died,  leaving  a  widow,  five  children,  and  seven  grand- 
children. His  will  contained  these  provisions:  *'2.  I  give  and 
bequeath  to  my  wife  two  beds  and  bedding,  to  be  selected  by  her, 
twenty-five  dollars  a  year,  as  long  as  she  lives,  and  a  good,  com- 
fortable support  during  her  life ;  also,  the  use,  during  life,  of  the 
house  we  now  occupy,  together  with  the  furniture  and  other  arti- 
cles necessary  to  keep  house.  3.  I  give  and  bequeath  to  my 
grandchildren  [naming  them]  one  hundred  dollars  each.  4.  After 
the  payment  of  all  legacies,  I  give  and  bequeath  to  my  children, 
[naming  them,  John  Wilson,  Jr.,  being  one]  and  my  grandchil- 
dren, [naming  them]  and  their  survivors,  all  my  estate,  both  real 
and  personal,  to  be  divided  among  them,  said  grandchildren  to 
take  jointly  one-sixth  thereof.  5.  If  my  wife  dies  before  me,  or, 
surviving  me,  does  not  accept  the  provisions  of  this  will,  then  I 
direct  that  all  my  real  estate  be  sold  by  my  executor,  at  public  or 
private  sale,  as  he  may  think  best ;  if  at  public  sale,  for  not  less 
than  two-thirds  of  the  aupraised  value  thereof;  if  at  private  sale, 
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at  the  full  appraised  value,  etc.  6.  If  my  wife  survives  me,  and 
accepts  the  provisions  of  this  will,  then  I  direct  that  none  of  the 
legacies,  except  the  provisions  for  her,  he  paid  until  her  death. 
Immediately  after  her  death,  I  direct  that  my  real  estate  he  sold 
as  provided  for  in  item  5  of  this  will ;  the  special  legacies  to  he 
paid  first  out  of  the  proceeds  of  such  sale,  and  after  the  payment 
thereof,  the  balance  of  such  proceeds,  and  all  my  personal  estate, 
be  distributed  among  my  children  and  grandchildren,  as  directed 
in  item  4  of  this  will."  Said  will  was  admitted  to  probate,  and 
the  widow  accepted  its  provisions,  and  entered  into  the  possession 
and  enjoyment  of  the  real  estate  thereby  devised.  In  1859,  B 
recovered  a  judgment  against  said  John  Wilson^  Jr,^  in  the  Morgan 
Circuit  Court,  upon  which  execution  was  issued,  and  levy  thereof 
made  on  his  interest  in  said  real  estate. 
Held,  that  John  Wilsoriy  Jr.,  under  the  provisions  of  said  will,  had  a 
vested  interest  in  said  real  estate,  which,  under  the  law  of  this 
State,  is  subject  to  levy  and  sale  on  execution. —  WiUon^s  Executor 
V.  Rvdd,  102 

\  5.  A  testator  disposed  of  his  property  as  follows :  "  I  will  and  bequeath 

to  my  wife,  for  her  lifetime  support,  all  my  personal  property  of 
which  I  may  die  seized  or  possessed.  And,  also,  I  will  and  direct, 
that  all  my  real  estate,  if  any,  remaining  unsold  at  the  period  of 
my  decease,  be  sold  to  the  best  advantage,  as  soon  as  convenient 
after  my  decease,  and  the  money  secured,  and  appropriated  with  all 
the  above-mentioned  personal  property,  and  also  subject  to  and  for 
the  proper  support  of  my  wife  during  her  natural  lifetime ;  and  at 
her  decease,  the  total  amount  of  the  above-mentioned  personal 
property,  and  money  and  claims,  I  will  and  hereby  bequeath  to 
my  nephew,  John  Fiercy,  except  any  sum  thereof,  less  than  four 
hundred  dollars,  which  amount  my  wife  may,  as  she  choose,  dis- 
pose of  by  bequest,  and  only  received  after  her  decease  as  such 
legacy  by  her."  Over  twenty  months  after  the  testator's  death, 
the  widow  elected  to  reject  the  provisions  of  the  will,  and  to  take 
under  the  law,  and  then  sued  to  set  aside  the  will  for  uncer- 
tainty, etc. 
Held,  that  in  the  absence  of  any  statute  fixing  the  time  within  which 
she  shall  make  her  election,  the  widow  may  make  the  same  at  any 
time,  and  lapse  of  time  will  not  affect  her  right  to  take  under  the 
law. — Piercy  v.  Piercy,  467 

6.  Held,  also,  that  said  will  was  not  void  for  uncertainty,  but  discloses 
sufficiently  the  testator's  intentions.  Ibid. 

7.  Held,  also,  that  the  widow,  having  rejected  the  will,  was  entitled  to 
one-third  of  the  testator's  property,  in  addition  to  the  sum  allowed 
to  any  widow.  Ibid, 

WINE. 


See  Criuinal  Law  and  Practice,  13. 
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WIFE.  j 

See  Parties,  2.  I 

WITNESS.  - 

See  Bastardy,  1.    Practice,  23. 

1.  Prior  to  the  witness-law  of  1861,  where  a  party  to  an  action  was 

called  as  a  witness  by  the  adverse  party,  and,  on  his  examination,  ! 

gave  testimony  not  responsive  to  the  inquiries  addressed  to  him,  ' 

then  the  party  calling  him  might  offer  himself  as  a  witness  as  to  i 

the  matter  embraced  in  said   testimony. — Danieh  et  al.  v.  Little  ' 

et  a/.,                                                                                                   305  j 
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